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PREFATORY  NOTE. 

The  cases  of  L.  A.  Lott  v.  The  State^  appealed  from  Gonzales 
county,  and  Ned  Anderson  v.  The  State,  appealed  from  Hender- 
son county,  and  decided  at  earlier  terms  of  the  court,  by  some 
oversight,  have  been  omitted  from  the  volumes  of  the  Reports  to 
which  they  properly  pertain.  By  direction  of  the  covert,  they 
are  now  published  in  the  appendix  to  this  volume. 

Attention  is  invited  to  the  tabulated  statements  in  this  volume 
showing  the  work  of  the  Court  from  its  organization  in  May, 
1876,  to  the  thirty-fl[r8t  of  December,  1887. 
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CAUSES  DECIDED  WITHOUT  WRITTEN  OPINIONS 

At  thb  Ttlbr  Tbbm,  186T» 


B^^  mm,  Oamtlg,  Q§imm, 

A. 

Abbott  T.  State Tyler. Murder life DUmiflted. 

AM  T.  Stftttt.. Houston AasauU  to  murder 3  jean  ••• AtBrmed. 

B. 

BarirlejT.  Stale Bexar Biuiglaiy t  jears Affirmed. 

Berrj  t.  State Colorado  ....Burglarj  ..* 2  yean Affirmed. 

Blair  t.  State Fort  Bend . . .  Felon j  theft 2  years Affirmed. 

Boykin  t.  State Williamson .  .Swindling 2  years Affirmed. 

Brown  t.  State Baylor Murder  second  degree.  .2  yeam Affirmed. 

Bmmley  T.  State Wise Bmbezslement 6  years Affirmed. 

Brumley  v.  State Wise Bemoving  mort.  prop. .  .2  years Affirmed. 

Bums  T.  State Gonzales  . . .  .Felony  theft 8  years Affirmed. 

O. 

OimpbeD  t.  State Lavaca. ...  .FMonj  theft 2  years Affirmed. 

GbandlerT.  State BockwaU.... Misdemeanor $6  fine Dismissed. 

dark  T.  State Fannin Felony  theft  ...• 2  years Affirmed. 

Oondray  v.State Jack Felony  theft 3i  years Affirmed. 

Ckx>ke  T.  State Cherokee. . .  .Misdemeanor $25  fine. Affirmed. 

Pyphers  t.  State Polk Manslaughter 2  years Affirmed. 

D. 

Darie  t.  State Wood Misdemeanor $25  fine.. .  • Affirmed. 

Dewbenyy.  State Henderson.. . Assault  to  murder 6  years Affirmed. 

DefittT.  State. Houston Bape 30  years Affiimed. 

B. 

BDieon  t.  State Oaldwell  . . .  .Assault  to  rape 2  years Dismissed. 

Bnsall  T.  State Travis Felony  theft 10  years Affirmed. 

BfmnsT.  State <3^regg. Misdemeanor $25  fine. Dismissed* 

P. 

Fbgg  T.  State. YanZandt. .  .Misdemeanor $25  fine. Affirmed. 

Fisher  T.  State Mayeriek.... Perjury 6  years Dismissed. 

Ford  T.  State Marion Felony •••....  6  years Dismissed* 

Ford  T.  State Houston  ....  Assault  to  rape 6  years Affirmed. 

e. 

Qarcia  t.  State WUson Felony  theft 10  years Affirmed. 

Oij  T.  State Busk Misdemeanor .$25 ft 30 days. . . .Affirmed. 

tavT.Stale lAmpasas. .. .Felony  theft 8  years Affirmed. 
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Causes  decided  without  written  opinion. 


OrtgorjT.  State Lamar Forgery ....S  years iiBmed. 

OfSgory  T.  State Lamar Forgery 3  years Affirmed. 

OqygeeheimerT. State. .Van Zandt. .. Misdemeanor .$25  fine. IHsmisaed 

H. 

Hsdden  t.  State Lamar Embezzlement 2  years.  •••••••  .Affirmed. 

Haney  t.  State Busk Misdemeanor $25  fine. Affirmed. 

Hsodry  t.  State Mason Felony  theft *l  years Bismiesed. 

Hinopasa  t.  State DuTal Assault  to  murder 2  years Affirmed. 

Hork  T.  State Wood Felony  theft 2  years JLffirmed. 

Hull  T.  State Hopkins Assault  to  murder 2  years Affirmed. 

J. 

Jackson  y.  State Hunt Ifisdemeanor $50  floe. Affirmed. 

Jackson  t.  State. ..... .Harris Bunrlaiy 2  years •  .Affirmed. 

Jackson  v.  State Robertson . .  .Manslaughter 2  yesrs .Affirmed. 

Jackson  T.  State Lamar Felony 5  years Affirmed. 

Johnson  ▼.  State .Hopkins Assault  to  murder 2  years.  • Affirmed. 

K. 

Kegans,  Bx  parte Harris Hab.  oorp.  for  baiU . . .  .Refused ikffirmed. 

Kingv.State Falls Murder  second  degree . .$10 Affirmed. 

Krester  ▼.  State Lavaca Felony  theft 2  yesis.... Affirmed. 

L. 

LewisT.  State Bowie Felony  theft. 2  years Affirmed. 

Lusten  ▼.  State Marion. ....  Scire  facias $100  jwdgment.  .Dismisead. 

M. 

McOonnell  t.  State Parker Manslaughter 4  years Affirmed. 

McDaniel  v.  State Uvalde Felony  theft 2  years Affirmed. 

Middleton  Y.  State. .' . .  .Lavaca Felony  theft 5  years Affirmed. 

Miller  v.  State McLennan. .  .Felony  theft 2  years Affirmed. 

Moore  V.  State McLennan. .  .Felony  theft 7  years Affirmed. 

N. 

Neiderluck  alias  Miller  Bezar Burglary... 6 years.... Af&rmed. 

T.  State. 

O. 
Oldham  v.  State .Houston Murder  second  degree. .  21  years.  •  • «  •  •  .Affirmed. 

P. 
Patello  V.  State.  •••.••  .Bosque Felony .5  years Affirmed. 

R. 

Reiger  t.  State Montague. . .  .Assault  to  murder. 2  years Affirmed. 

Rose  V.  State Wilson Felony  theft $10 Affirmed. 

8. 

fialdinas  t.  State Cameron  , . .  Assault  to  murder 2  years Affirmed. 

Salinas  v.  State Duval Assault  to  murder. 2  years .Affirmed. 

Sdimidt  v.  State Fayette Hab.  corp.  for  ball Refused Affirmed. 

Simmons  v.  State Freestone  . . .  Assault  to  murder 2  years Affirmed. 

Sissell  V.  State Delta. Misdemeanor $25  fine Dismissed. 

Smithy.  State Oooke Felony  theft 2^ years Affirmed. 

Smith  et  aL  v.  State.  • .  .Shelby Scire  facias $500  judgment.  .Affirmed. 

Smithy.  State Bfarion Misdemeanor $100  fine. Affirmed. 
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OfUofcam,  OomOg,  Qfmm,  JRinal^f.  DitpotUkm, 

Snell  ▼.  State Bains. Misdemeanor $25  fine. AfiBrmed. 

Starnes  v.  State Upebur. Misdemeanor. $6  &  1  daj Affirmed. 

Stevens  ▼.  State TTpehur. Misdemeanor $5  fine Affirmed. 

Statler  y.  State Van  Zandt. .. Misdemeanor $25  fine..  ......  .Dismissed 

Stewart  t.  State Fort  Bend. .  .Seduction 3  years Affirmed. 

Stewart  v.  State Fort  Bend. .  .Burglary 2  years Affirmed. 

^Stobbs,  Bx parte. .....  Palo  Pinto. .  .Hab.  oorp  for  discharge. Refused Affirmed. 

StBTedy  T.  State. ......  Lamar. Bringing  stolen  property  5  years Affirmed. 

to  the  Slate. 
Sullivan  v.  State Rains Felony  theft «...  .2  years Affirmed. 

T. 

Thumm  v. State Medina Habeas  corp.  for  ball.. Refused.. Affirmed. 

Tattoo  V.  State Montague... . .  Aid*g  escape  of  prisoner  .3  years Affirmed. 

V. 
Yeatch  et  aL  v.  State. .  .Xaufman. . .  .Scire  facias $100  Judgment.  .Affirmed. 

W. 

Wallace  v.  State Hopkins Assault  to  murder 4  years AJfirmed. 

Williams  V.  State Hunt Misdemeanor Affirmed. 

Williams  v.  State Fort  Bend. .  .Felony  theft 3years Affirmed. 

WilHsuiis  V.  State Fort  Bend. .  .Felony  theft 2  years Affirmed. 

Wilson  T.  State Colorado. . . .  .Felony  theft 2  years Affirmed. 

WortbamT.  State Houston Felony 7  years Affirmed. 
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CONDENSED  STATEMENT. 


Condensed  statement  of  cases  decided  by  the  CTourt  of  Appeals 
•f  Texas,  at  the  Austin  branch,  since  the  organization  of  the 
CSourty  in  May,  1876,  until  the  close  of  the  term  of  1887. 
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I  ] 

£  '3 

gss 

1 1 

^  I 


2 
88 


66 

9 
9 

"6 
27 


66 

6 
17 


18 


42 

7 
10 

"2 
18 


82 

11 
18 


10 


89 


61 
88 


16 
21 


121 

82 

86 

2 

2 

18 

48 


182 

61 

42 

1 

1 

8 

7 

116 

86 

48 

1 

8 

61 

1 

"m 

41 

89 

1 

6 

80 


g 


127 

85 

8 

5 

98 

41 


859 


77 

4 

19 

90 

78 


854 

123 
103 


40 
17 


117 


105 

85 

8 

15 

187 

2 
847 

180 

86 

4 

15 

98 

8 
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Condensed  statement 


1 

, 

i 

1 

a 

11 

1 

Nature  of  caae» 

o 

•1 

< 

1 

Reversed  and  rem 

and 
Reversed  and  disi 

i 

18m 

Felonies 

18 
8 

49 
88 

•  •  •  • 

4 
14 

56 
29 

122 

Misdemeanors 

79 

Habeas  corpus 

3 

• « •  • 

•  •  •  • 

1 

8 

6 

Scire  facias 

9 
82 

2 

28 

•  •  •  • 

1 

2 
16 

2 
.  89 

8 

Civil  cases 

116 

Civil  cases  on  report 

of  Corners  of  App... 

16 

•  •  •  • 

.... 

.... 

14 

80 

€brand  total 

68 

112 

1 

87 

148 

861 

IIVM 

Felonies 

20 
•       6 

.  85 
56 

•  •  •  • 
. .  •  • 

5 
16 

49 
45 

159 

Misdemeanors 

120 

Habeas  corpus 

•  •  •  • 

5 

.  •  •  • 

.... 

2 

7 

Scire  facias 

. . .  • 

1 

1 

8 

10 

CiyU  oases 

58 

15 

U 

82 

Grand  total 

25 

199 

•  •  •  • 

86 

118 

878 

1887 

Felonies .••• 

25 

7 

88 
87 

•  •  •  • 

6 
89 

80 
88 

148 

Misdemeanors 

116 

Habeas  corpus 

1 

•  •  • « 

•  •  •  • 

2 

8 

6 

Scire  fadas 

8 

4 

1 

8 

Civil  cases 

7 
48 

68 
198 

• . « • 

24 

74 

45 

112 

144 

GittDd  total 

"442 

Austin  Branch  Summary. 


Fdoniefl,  1876  to  1887,  indu 
sive 

Misdemeanors,  1876  to  1887, 
inclusive 

HabeajB  corpus,  1876  to  1887, 
inclusive 

Beire  facias,  1876  to  1887,  in- 
elusive  

Olvll  oasee,  1876  to  1887,  in- 
elusive  

GMl  eaees  on  report  Com- 
missioners of  Appeals,  1880 
to  1865,  inclusive 


286 

465 

9 

115 

457 

146 

264 

18 

195 

854 

22 

10 

•  •  •  • 

5 

18 

14 

22 

2 

82 

44 

109 

419 

8 

281 

269 

658 

1180 

87 

578 

1829 

1833 

972 

55 

114 

1086 

8674 
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Oondensed  statement. 


Condensed  Statement  of  Cases 

Decided  by  the  Court  of  Appeals  of  Texas,  at  the  Tyler  Branch 
of  the  Court,  since  its  organization  in  1876  to  the  close  of  the 
term  of  1887. 


Nature  of 


i^ 


f 


% 


i 


&   Si 


1876 


1877 


1878 


1879 


Feloniee 

Misdemeanora 

Habeas  corpaa  .  •  • .  • 

Scire  facias.^ 

Oivil  cases 

Grand  total 

Felonies 

Miedemeanors 

Habeas  corpus 

Scire  facias 

Ciyii  caaes 

Grand  total 

Felonies. .•  •• 

Misdemeanors  .••••• 
Habeas  oorpns  •  •  •  •  • 

Scire  facias 

Civil  cases ••••• 

Grand  total 

Felonies 

Misdemeanors 

Habeas  corpus  •••• 

Hcire  facias ••• 

Civil  cases 

Grand  total 


6 
6 
2 

"7 

21 

20 
26 

7 


60 

28 

12 

8 

1 
6 


44 

40 
20 


1 
"61 


1 
1 

1 
•  •  • 
"17 
"18 


86 


82 


•  •  •  • 

•  •  •  • 


11 

8 

4 

•  •  • 

1 

8 


11 


4 
12 


8 
4 

0 


10 


12 
9 

1 
8 
9 


8 

88 

22 

21 

4 

2 

10 


69 

19 
28 

•  •  •  • 

6 

14 


61 


16 
1 
6 
8 


88 
10 

2 


7i 

48 
64 
11 
6 
46 


166 

60 

89 

S 

7 

68 


162 

86 

46 

8 

9 

24 


84 


168 
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Condensed  statement. 


I 


Vatnre  of 


1880  Feloniee. 
Misdemeanors 
Habeas  oorpns 
Scire  facias 
Civil  cases 

Grand  total 

1881  Felonies. 
Misdemeanors 
Habeas  corpus 
Scire  facias 
Civil 

Grand  total 

1888     Felonies. 

Misdemeanors 
Habeas  corpus 
Scire  facias 
Civil  cases, 

Grand  total 

1888     Felonies. 

Misdemeanors 
Habeas  corpus 
Scire  facias... 
Civil  cases 

Grand  total 

1884    Felonies. 

Misdemeanors 
Habeas  corpus 
Scire  facias 
CivU 

Grand  total 

1886     Felonies. 

Misdemeanors 
Habeas  corpus  •  •  •  •  •  • 

Beire  facias 
OlTil 

Gimnd  total 


T 


81 
6 
2 

4 
3 


86 

• 
8 
8 

'28 


W 

8 

1 


1 

lo 


18 

1 

1 

•  •  •  • 

12 


82 

18 
2 

"i 

29 


46 

20 

7 
7 
1 


61 


J 


80 
6 


68 

44 

7 

'6 

88 


108 


63 
1^ 


47 

12 

4 

'14 

77 

40 
9 
1 
2 

19 


71 

62 
9 
8 

88 

97 


d 


1 


jl 

1 


4 
6 

'ii 

10 


80 

4 
6 

'8 
6 


21 


21 

7 

1 

"l 
10 


19 


11 


ir 


&     & 


84 

18 

1 

8 

17 


79 

26 
16 


41 
"95 


88 

8 

"4 

60 


96 


12 

"8 
21 


64 

80 
8 

"4 

48 


91 

48 

18 

8 

1 

88 


89 
85 
8 
28 
62 

212 


82 

2 

10 

107 


229 

72 

22 

4 

8 

123 


100 

26 

5 

4 
57 


193 

89 

30 

1 

7 

97 


214 

121 

86 

14 

2 


108 


262 
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CondeoBed  statement. 


KatonoC  oaata. 

1 

1 

if 

§5 

1 

1     1 

u 

1 

t 

JS^ 

1 

ima 

F^onies. •• 

6 

69 
9 

•  •  •  • 

•  •  •  • 

7 
9 

49 

16 

199 

Misdemeaaon 

88 

Hnbeaa  oorpiu  ••••... 

% 

9 

•  •  •  • 

1 

9 

7 

Scire  faeiaa 

•  •  •  • 

9 

•  •  •  • 

• .  •  • 

9 

4 

Civil  cases. ...•••••••• 

17 
68 

64 

119 

1 
1 

6 
99 

84 

96 

111 

Grand  total 

990 

1iR7 

Felonies. 

90 
8 

66 
13 

9 
•  •  •  • 

6 
6 

61 
10 

184 

Misdemeaoors 

80 

Habeas  corpus.. ••... 

1 

8 

•  •  •  • 

•  •  •  a 

9 

6 

Boire  fa^'ias 

1 
15 

40 

9 
69 

195 

•  •  •  • 
9 

1 

7 
18 

98 

4 

Civil  oases 

109 

Grand  total 

988 

Tyler  Branch  Summary, 


Felonies,  1876  to  1887,  inolu- 
aive 

997 

87 

97 

8 

185 

484 

850 

07 

16 

11 

869 

824 

15 
7 

1 

1 

19 

48 

69 
47 

4 

97 

71 

911 

878 
904 
18 
44 
819 
958 

1082 

Misdpmeanors,  1876  to  1887, 
inclusive 

Habeas  corpus,  1876  to  1887, 
inclusive 

Scire  facias,  1876  to  1887,  in- 
clusive    ... 

Civil  cases,  1876  to  1887,  in- 
clusive  

494 
60 
91 

918 

Grand  total 

2590 
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Condensed  statement. 


Condensed  Statement  ov  Cases 

Decided  by  the  Court  of  Appeals  of  Texas,  at  the  Gfalveston 
branchy  since  the  organization  of  the  Courts  until  Hie  dose  of 
the  term  of  1887.   . 


I 


Vaftofe  ol 


J 
I 

so 


I 


1877 


1878 


im 


mo 


Feloniee 

Misdemeanors . 
Habeas  corpns. 
8eire  facias .... 
CirU 


Grand  total 


Felonies 

Misdemeanors . 
Habeas  oorpns 
8<"ire  facias .... 
OiTil  cases..... 


Grand  total 


Felonies 

Misdemeanors . . 
Habeas  Corpus. 

Bcire  facias 

CiTil< 


Grand  total 


Felonies 

Mitdemeanors . . 
Habeas  corpns 

Bdre  facias 

ayil  cases 


%7 
8 


24 


49 

25 

18 

1 

2 


67 

25 

4 

1 


85 

27 
8 
1 


Grand  total 


12 


11 

18 

14 
11 

20 


45 

7 


46 

62 

4 


18 
79 


11 
9 


15 


85 

2 

4 


15 
21 


17 

18 
6 


7 
25 


29 

2 
2 

1 
26 


60 

19 

12 

8 

6 

20 


59 

15 
18 


80 
58 


56 
7 


28 
IS 


57 

26 

2 

1 

76 


162 

60 
40 

4 

7 

81 


192 

51 

22 

1 

•  • .  • 
82 

Iw 

158 
24 

1 

1m 
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Oondensed  statemm^t 


I 


Nature  of  CiNj 


1- 

J 


I 
I 

I 


1881 


1888 


1888 


1884 


1886 


18M 


Falonie* 

MlBdemeanore  , 
Habeas  oorpiiB  . 

Seire  facias 

Oivtt^ 


Grand  total. 


Felonies 

Misdemeanors. . 
Habeaeeorpos. 
Scire  facias.. •«. 


Giaad  total. 


Felooiee •. 

Misdemeanors . , 
Habeas  corpus . 

Seire  facias 

OiTili 


Grand  total . 


Felonies 

Misdemeanors. . 
Habeas  corpus 
Scire  facias.... 
Civil  < 


Grand  total . 


Felonies 

Misdemeanors . 
Habeas  corpus 
Scire  facias..... 

OlTlli 


.  •  •  • ..  • 


Grand  total. 


Felonies •••••••«•• 

Misdemeanors 

Habeas  corpus 

Scire  facias 

OiTill 


18 
8 


88 

8 

8 


8 

"l8 
14 


88 

12 
8 
1 
1 
8 


88 

18 
8 


80 


40 

81 

4 

86 


85 
8 


84 


61 

81 

10 

1 

'80 

88 

88 
8 

"i 

4 


86 

88 

8 


11 


68 

88 

4 

1 

•  • . 

18 


Oiand  total , 


81 


61 

48 
8 

•  •  •  • 

•  •  * . 

4 


18 

4 
8 


6 
"l8 

9 

4 

8 


88 

8 

•  •  • 

•  •  • 


17 

4 
8 


16 

7 
8 


80 
"5 


16 

4 
8 

'86 


18 
8 

1 
14 

"w 

86 

8 

"8 

16 


68 

86 
8 
8 

4 
84 


66 

80 

7 


80 


47 

88 
8 

4 
8 

81 


8S 

18 

8 

8 
87 


148 

76 

80 

8 

1 

48 

81 

IS 

"ii 
88 


148 

78 

t» 

4 

6 

66 


166 

76 

18 

I 

• .  •  • 
81 


168 
186 

■5 

8; 

80 


78 


841 
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CoiideiiBed  statement. 


I 


1817 


Nfttnre  of 


Fflloniee 

Misdemeanors. . 
Habeas  oorpns  . 
Scire  fadas...., 
OiYil  oases 


Grand  total . 


,1 


20 
15 


47 
6 

**2 

51 


105 


i 

i 

3 


18 


I' 


1 


88 

8 
8 

4 
40 


88 


16 

8 

7 

188 


840 


€falo0Ston  Branch  Summary. 


FMonies,  1877  to  1887,  inelosiye. 

Miademeanors,  1877  to  1887,  inelnsiye.. 
SaJbeas  oorpns,  1877  to  1887,  indnsiye.. 
Betre  faeias,  1877  to  1887,  inclnsiye. ... 
CMl  oases,  1877  to  1887,  indnslye... . . 

€baiid  totals. ,.. 

201 

48 

4 

10 

140 

408 

884 

68 

8 

4 

846 

640 

70 
48 

"'6 
08 

817 

882 
88 
10 
80 

280 

748 

087 

242 

25 

40 

768 

2012 
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Condensed  statement. 


Becapitulation  .♦ 


1 

a 

i 

1 

a 

11 

Vature  of  caiei^ 

o 

o 

'5 

< 

u 

< 

il 

F 
1 

Bevereed  and  rems 

and 
Reversed  and  dism 

y 

Austin,  1875-1887— 
Felonies 

286 

146 

22 

14 

109 

78 

465 

264 

10 

22 

41& 

•  •  •  • 

9 
13 

"'2 
8 
5 

115 

195 

5 

32 

231 

■ 

457 
854 

18 

44 
269 

87 

1832 

Misdemeanors 

Habeas  comus 

972 
55 

Soire facias. .............. . 

114 

Civil  oases 

1036 

Commission  of  Appeals. . . 

165 

Tylkr,  1875-1887— 

Felonies 

Misdemeanors 

Habeas  corous 

227 

87 

27 

8 

185 

201 

48 

4 

10 

140 

1537 

350 
79 
16 
11 

369 

884 

98 

2 

4 

246 

2653 

15 

7 

1 

1 

19 

•  •  •  • 

•  • .  • 

•  •  •  • 

• .  •  • 
80 

62 

47 

4 

27 

71 

70 

48 

•  •  • . 

6 

98 

1006 

878 

204 

13 

44 

819 

882 
88 
19 
20 

289 

2750 

1032 

424 

60 

Scire  facias • 

91 

Civil  cases 

913 

eALVBSTON,  1875-1887— 
Felonies 

987 

Misdemeanors 

Habeas  corpus 

242 
95 

Scire  facias •... 

40 

Civil  cases  

768 

Grand  totals.  ....•••... 

8026 

*The  report  from  Galveston  does  not  sbow  how  many  written  opinions 
were  delivered  in  cases  wherein  the  appeals  were  dismissed.  It  shows,  how- 
ever, that  217  appeals  were  dismissed  during  the  period  covered  by  this 
report.  Computed  npon  the  ratio  preserved  at  Tyler— to  the  business  of 
which  branch  the  volume  of  business  at  the  Galveston  branch  most  nearly 
approximates— about  60  of  the  217  appeals  were  dismissed  with  written 
opinion.  Nor  does  this  statement  include  the  large  number  of  cases  disposed 
of  on  the  report  of  the  Commissioners  of  Appeals  at  any  of  the  Tyler  and 
Galveston  terms. 
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COURT  OF  APPEALS  OF  TEXAS. 

TYLER  TERM,  1887. 


No.  2470. 
William  Smith  and  Lbb  Cokeb  v.  The  State. 

t  ISDBCBNT  Publication— Thb  Indiotmbnt,  setting  out  in  hcec  verba  the 
obscene  and  indecent  composition,  charged  that  the  appellants  ^'did  ud- 
lawf  ally  make  and  publish  an  indecent  and  obscene  written  compoeitioD, 
manifestly  designed  to  cormpt  the  morals  of  youth.^*  Held,  that  the  in- 
dictment is  sufficient;  and  that,  the  composition  being  set  out  in  hcec 
verba^  it  was  unnecessary  that  the  indictment  should  allege  the  manner 
and  means  of  the  making  of  the  same,  or  the  circumstances  attending  the 
pablication  thereof.  How  and  where  the  composition  was  made  and 
published  were  matters  of  proof,  and  not  pleading. 

8.  COJSSTRUCTIOBT  OF  WjEUTTBBT  INSTRUMBNTS— GHARGB  OF  THB  COURT.— 

The  duty  of  determining  whether  or  not  a  written  composition  is  inde- 
cent and  obscene  devolves  upon  the  court  and  not  upon  the  jury.  The 
composition  in  this  case,  as  set  out  in  the  indictment,  .\nd  as  adduced  in 
evidence,  consisted  of  the  words,  **As8  hole  work.*^  S^d,  that,  in  con- 
struing such  composition  to  be  obscene  and  indecent,  anc^  in  so  instruct- 
ing the  Jury,  the  trial  court  did  not  err. 

8.  Samb-— Statutb  Oonstrubd.— The  terms  ^'manifestly  designed  to  corrupt 
the  morals  of  youth,"  as  used  in  the  statute  (Penal  Code,  art.  848),  refer 
to  the  intention  obtaining  in  the  making  and  publication  of  the  compo- 
sition; i.  e.,  that  the  design  and  purpose  of  the  party  making  and  pub- 
lishing the  composition  was  to  corrupt  the  morals  of  youth.  The  said 
terms  can  not  be  construed  to  mean  that  the  composition,  upon  its  face, 
and  of  itself,  must  manifestly  be  of  a  kind  to  corrupt  the  morals  of  youth. 
The  charge  of  the  trial  coiurt,  conforming  to  this  construction,  was  cor- 
rect. 

4.  Ihdbobnt  Publioation— Fact  OASB.—See  the  statement  of  the  case  for 
evidence  field  sufficient  to  support  a  conviction  for  indecent  publication. 

Appeal  from  the  County  Court  of  Henderson.    Tried  below 
before  the  Hon.  W.  L.  Faulk,  County  Judge. 


24        1 

34    32« 
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statement  of  the  case. 

The  conviction  in  this  case  was  for  indecent  publication,  and 
the  penalty  assessed  by  the  jury  was  a  fine  of  twenty-five  dollars 
against  each  of  the  appellants. 

Morrison  Bass  was  the  first  witness  for  the  State.  He  testified, 
in  substance,  that,  on  Sunday,  August  — ,  1886,  he  attended  di- 
vine service  at  Cox's  Chapel,  in  Henderson,  county,  Texas,  and 
occupied  a  seat  on  a  bench  with  the  defendants  on  trial.  While 
the  congregation  was  kneeling  at  prayer,  the  defendants,  each 
having  an  open  pocket  knife  in  hand,  employed  their  time  in 
carving  on  the  back  of  a  bench  in  front.  Witness  saw  each  of 
them  cutting  on  the  bench,  but  could  not,  at  the  time,  distin- 
guish the  characters  cut  by  either  of  them.  After  church  was 
dismissed  the  witness  saw  the  words  *'Ass  hole  work''  engraved 
on  the  back  of  the  bench  at  the  point  where  he  saw  the  defend- 
ants cutting.  He  could  not  tell  which  of  the  letters  or  words 
were  cut  or  engraved  by  the  defendant  Smith,  or  which  by  the 
defendant  Coker.  He  knew,  however,  that  the  words  were  not 
engraved  on  the  bench  when  the  services  began,  and  when  he 
and  the  defendants  took  their  seats  on  the  bench  inmiediately 
behind. 

Taylor  Martin,  the  next  witness  for  the  State,  testified  that  he 
attended  divine  service  at  Cox's  chapel  on  the  occasion  referred 
to  by  the  witness  Bass.  After  the  services  were  over,  his  atten- 
tion was  called  to  the  words  **Ass  hole  work"  roughly  engraved 
on  the  back  of  one  of  the  benches,  and  he  helped  others  to  erase 
it.  He  did  not  see  the  engraving  made,  and  was  imable  to  say 
that  it  was  not  on  the  bench  before  the  services  began  on  that 
day  Cox's  chapel  was  used  as  a  neighborhood  school  house  and 
church. 

The  State  closed. 

The  substance  of  the  testimony  of  James  Keebles,  the  single 
witness  for  the  defense,  was  to  the  effect  that  before  the  conclu- 
sion of  divine  service  at  Cox's  chapel,  on  the  Sunday  referred  to 
by  the  witnesses  for  the  State,  he  took  a  seat  on  the  same  bench 
occupied  by  the  defendants  and  Marion  Bass.  No  cutting  was 
done  on  any  of  the  benches,  so  far  as  he  saw,  while  he  was  in 
the  chapel.  He  saw  no  engraving  of  any  kind  on  any  of  the 
benches  either  during  or  after  service.  No  engraving  was  called 
to  his  attention  at  any  time.  Neither  of  the  defendants  had  a 
pocket  knife  out  while  the  witness  was  in  the  church. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 


Digitized  by 


Google 


Term,  1887.]      Smith  and  C!oker  v.  Tue  State.  3 

Opinion  of  the  eonrt. 

J.  B.  Bishopy  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

WiLLSON,  Judge.  It  is  alleged  in  the  indictment  that  the  de- 
fendants "did  imlawfully  make  and  publish  an  indecent  and 
obscene  written  composition,  manifestly  designed  to  corrupt  the 
morals  of  youth,"  and  the  written  composition  is  then  set  forth 
in  hcec  verba.  We  think  the  indictment  is  sufficient,  and  that 
the  exceptions  thereto  were  properly  overruled.  It  was  unneces- 
sary to  allege  the  manner  or  means  of  making  and  publishing 
the  composition,  or  the  circimistances  attending  the  making  and 
publishing  thereof.  It  was  set  forth  in  the  indictment  by  its 
tenor,  and  it  was  thus  made  certain  what  composition  it  was  that 
the  defendants  were  charged  with  making  and  publishing.  How 
and  where  it  was  made  and  published  were  matters  of  proof  and 
not  of  pleading.     (The  State  v.  Hanson,  23  Texas,  232.) 

Exceptions  were  taken  by  defendants  to  the  charge  of  the  court, 
which  are  earnestly  insisted  upon  in  this  court.  Considering  the 
charge  as  a  whole,  we  are  of  the  opinion  that  it  is  correct  and  suffi- 
cient. The  composition  being  a  written  one,  it  wa^  the  province 
of  the  court  to  construe  it  and  determine  whether  or  not  it  was 
indecent  and  obscene.  In  construing  it  to  be  indecent  and  ob- 
scene, and  in  so  instructing  the  jury,  we  think  there  was  no  error. 
The  question  as  to  whether  or  not  it  was  manifestly  designed  by 
the  defendants,  in  making  and  publishing  said  composition,  to 
corrupt  the  morals  of  youth,  was  fairly  and  fully  submitted  to 
the  jury.  We  do  not  agree  to  the  proposition  contended  for  by 
coimsel  for  defendants,  that  the  words,  "manifestly  designed  to 
corrupt  the  morals  of  youth,"  mean  that  the  composition  upon 
its  face,  and  of  itself,  must  manifestly  be  of  a  kind  to  produce 
that  eflfect.  We  construe  these  words  to  refer  to  the  intention — 
the  purpose — of  the  defendants  in  making  and  publishing  the 
composition.  It  must  have  been  manifestly  designed,  that  is, 
intended  and  purposed  by  them  to  corrupt  the  morals  of  youth, 
by  making  and  publishing  such  composition.  This  was  the  view 
entertained  by  the  trial  judge,  and  fully  eicplained  to  the  jury 
in  his  charge. 

We  think  the  verdict  of  the  juiy  is  in  accordance  with  the 

charge  and  the  law,  and  is  sustained  by  the  evidence,  and  that 

there  is  no  error  in  the  conviction.    The  judgment  is  affirmed. 

Affirmed, 
Opinion  delivered  October  8,  1887. 
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Ko.  2684. 
J,  D.  EoBmsoN  V.  The  State. 

1«  Gaminq.— Indiotmbnt  charged  the  appellant  with  ^'nnlawftilly  permit- 
ting a  game  with  dice  to  be  played  and  bet  at  in  a  hoase  under  his 
control,  the  said  house  being  then  and  there  a  puhlic  place,  to  wit,  a 
house  for  retailing  spirituous  liquors.^  ffeld,  that  under  article  865  of 
the  Penal  Code«  as  amended  by  the  act  of  March  5, 1881,  the  indictment 
is  sufficient. 

2.  Cbrtificatb— Transfer  of  Indictments.— The  law  does  not  require 
that,  upon  the  transfer  of  an  indictment  from  the  district  to  the  county 
court,  the  certificate  of  the  clerk,  certifying  the  transfer,  shall  recite  that 
such  indictment  was  signed  or  not  signed  hy  the  foreman  of  the  grand 
jury  which  presented  it. 

8.  Indictmrnt— Exception.— Article  529  of  the  Code  of  Criminal  Procedure 
expressly  provides  that  the  want  of  the  signature  of  the  foreman  of  the 
grand  jury  is  not  matter  of  exception  to  an  indictment  and  can  not  affect 
its  validity. 

4.  Penalty.— The  penalty  assessed  by  the  verdict  in  this  case  was  a  fine  of 
twenty  dollars,  but  the  same,  by  inadvertence,  is  recited  in  the  Judgment 
as  twenty-five  dollars.  This  court  reforms  the  judgment  to  conform  to 
the  verdict  of  the  jury. 

Appeal  from  the  county  court  of  Anderson.  Tried  below  be- 
fore the  Hon.  J.  N.  Link,  County  Judge. 

The  opinion  of  -the  court  suflSciently  discloses  the  case.  The 
penalty  assessed  by  the  jury  was  a  fine  of  twenty  dollars. 

Oammage  tSbChregg^  for  the  appellant. 

W.  L.  DavidsoUy  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  Appellant  in  this  case  was  con- 
victed in  the  county  court,  upon  an  indictment  transferred  from 
the  district  court,  which  charged  him  with  "  unlawfully  permit- 
ting a  game  with  dice  to  be  played  and  bet  at  in  a  house  under 
his  control,  the  said  house  being  then  and  there  a  public  place, 
to  wit,  a  house  for  retailing  spirituous  liquors."  The  indictment 
is  good  imder  article  365,  Penal  Code,  as  amended  by  act  approved 
March  5,  1881.  (Acts  Seventeenth  Legislature,  regular  session, 
page  17.) 
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In  the  county  court,  defendant  made  a  motion  to  quash: 

1.  Because  the  indictment  was  not  signed  by  the  foreman  of 
the  grand  jury,  and  because  there  was  no  sufficient  evidence 
that  the  same  was  ever  returned  into  the  district  court  of  Ander- 
son coimty.  2.  That  the  transcript  from  the  district  court  de- 
scribes an  indictment  signed  by  Charles  A.  Steame,  foreman,  as 
the  one  returned  into  the  district  court,  but  it  does  not  show  that^ 
this  indictment  is  so  signed,  and  it  does  not  show  that  this  is  the 
indictment  which  was  returned. 

This  motion  was  overruled,  and  the  ruling  is  complained  of  as 
error.  The  transcript  shows  the  return  of  and  filing  of  the 
indictment  in  the  district  court  on  May  2,  1887.  The  order  of 
transfer  is  dated  May  12,  and  the  filing  in  the  county  court  May 
13,  1887.  In  the  order  of  transfer,^  the  number,  style  and  nature 
of  the  case  are  given.  The  clerk  certifies  that  the  bills  of  in- 
dictment, a  nimiber  of  which  were  embraced,  including  this  one, 
"were  each  signed  by  C.  A.  Stearne,  foreman  of  the  grand 
jury."  This  indictment  was  not  so  signed,  and,  in  so  far  as  it  is 
concerned,  evidently  the  clerk  has  made  a  mistake.  But  it  is  a 
mistake  which  can  not  affect  the  validity  of  the  indictment, 
because,  in  the  first  place,  it  is  not  made  the  duty  of  the  clerk  to 
state,  as  part  of  his  certificate  of  transfer,  that  the  indiptment 
was  signed  by  the  foreman  of  the  grand  jury,  or,  in  fact,  that  it 
was  signed  at  all.  This  is  a  matter  with  which  the  clerk  has 
nothing  to  do.  (Code  Crim.  Proc,  art.  437.)  In  fact  it  is  ex- 
pressly provided  by  statute  that  the  want  of  the  signature  of 
the  foreman  of  the  grand  jury  is  not  a  matter  even  of  exception 
to  an  indictment  (Code  Crim.  Proc,  art.  629),  and  does  not  affect 
its  validity. .  (Weaver  v.  The  State,  19  Texas  Ct.  App.,  565.)  In 
other  respects  we  find  the  certificate  of  transfer  amply  sufficient 
to  identify  the  indictment,  and  the  motion  to  quash  was  prop- 
erly overruled. 

By  the  verdict,  the  fine  imposed  by  the.  jury  was  fixed  at 
twenty  dollars,  but  from  an  inadvertence  or  oversight  the  judg- 
ment was  entered  up  for  twenty-five  dollars  and  costs.  This 
error  can,  however,  be  corrected  in  this  court,  by  reforming  and 
rendering  the  judgment  for  the  sum  of  twenty  dollars  and  costs, 
80  as  to  make  it  conform  to  the  verdict;  and  it  is  accordingly  or- 
dered that  the  judgment  be  so  reformed. 

Reformed  and  rendered. 

Opinion  delivered  October  8, 1887. 
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statement  of  the  case. 


I  24       6| 
31      8C| 

U  utI  No.  2457. 

Chakles  Darnell  v.  The  State. 

1.  Praoticb*-Insanity.— Article  960  of  the  Code  of  Criminal  Proeedure  of 

this  State  provides  that  *'when,  npon  the  trial  of  an  issue  of  insanity,  it 
is  found  that  the  defendant  is  sane,  the  judgment  of  conviction  shall  be 
enforced  as  if  no  sach  inquiry  had  beeu  made.^*  The  effect  of  this  stat- 
ute is  to  declare  that  the  judgment  of  the  trial  court  adjudging  the  de* 
fendant  to  be  sane  shall  be  conclusive  of  that  issue,  and  that,  thereapon^ 
the  judgment  of  conviction  shall  be  enforced. 

2.  Same.— Appeal  to  this  court  can  be  prosecuted  only  after  the  trial  and  con- 

viction of  the  accused  in  the  lower  court  for  an  offense  and  the  entry  of 
final  judgment  against  him,  which  must  appear  in  the  record.  A  judg- 
ment rendered  in  an  ex  parte  proceed! og  in  the  trial  court,  npon  the  issue 
of  insanity  of  the  accused,  after  his  trial  and  conviction  of  an  offense,  la 
not  such  a  judgment  as  will  support  an  appeal  to  this  court. 
8.  Samb— Case  Stated.— In  1883  the  appellant  in  this  case  was  tried  and 
convicted  in  the  district  court  of  Wood  county  for  murder  of  the  first 
degree.  On  his  appeal  to  this  court  the  judgment  of  conviction  rendered 
below  was  afiQrmed.  Subsequent  to  this  affirmance,  and  before  sentence 
was  pronounced,  information  was  filed  in  the  district  court  setting  forth 
that  the  accused  had  become  insane.  The  trial  of  this  issue  resulted  in 
a  judgment  of  insanity  against  the  appellant  and  he  was  confined  in  the 
State  Lunatic  Asylum.  In  the  process  of  time  he  was  discharged  f  roni 
said  asylum  as  sane,  and  w*«  delivered  to  the  sheriff  of  Wood  county. 
Thereupon  a  statutory  afiQdavit,  alleging  that  the  appellant  had  become 
sane  was  filed  in  the  district  court,  and,  upon  the  hearing  of  the  issue, 
thus  presented,  the  jury  found,  and  the  court  adjudged,  the  appellant 
to  be  sane.  From  this  judgment  this  appeal  is  prosecuted.  Held^  that 
this  is  not  a  final  judgment  of  conviction  for  an  offense,  such  as  is  con- 
templated by  law,  and  can  confer  no  jurisdiction  upon  this  court.  There- 
fore the  motion  of  the  Assistant  Attorney  General  to  dismiss  the  ap- 
peal must  prevail. 

Appeal  from  the  District  Court  of  Wood.  Tried  below  before 
the  Hon.  F.  J.  McCord. 

The  opinion  discloses  the  nature  of  the  case.  The  original 
trial  upon  the  merits  of  the  case  will  be  found  reported  in  the 
fifteenth  volume  of  the  reports,  beginning  on  page  70. 

No  brief  for  the  appellant  has  reached  the  Reporters. 

W.  L.  Davidson^  Assistant  Attorney  General,  for  the  State. 
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WiLLSON,  Judge.  In  1883,  Charles  Darnell,  the  appellant 
herein,  was  indicted  in  the  district  court  6f  Wood  county  for  the 
murder  of  William  Gilbraith.  In  the  same  year  he  was  tried  in 
said  court  upon  said  charge,  and  was  found  guilty  of  murder  in 
the  first  degree,  and  the  death  penalty  was  assessed  against  him. 
He  appealed  from  said  conviction  to  this  court,  and  on  the  four- 
teenth day  of  November,  1883,  this  court  aflBrmed  said  judg- 
ment of  conviction.  (Darnell  v.  The  State,  15  Texas  Ct.  App., 
70.)  After  said  affirmance,  and  before  sentence,  information 
was  made  to  the  district  court  of  Wood  county  that  the  defend- 
ant had  become  insane.  A  trial  was  had  in  said  court  upon  said 
issue,  and  he  was  found  and  adjudged  to  be  insane,  and  was  con- 
fined in  the  lunatic  asylum,  from  which,  after  the  lapse  of  some 
six  or  seven  months,  he  was  discharged  as  sane  from  said  asy- 
lum and  delivered  again  into  the  custody  of  the  sheriff  of  Wood 
county.  At  the  November  term,  1886,  of  the  district  court  of 
Wood  county,  said  court  was  informed,  by  the  affidavit  in 
writing  of  a  credible  person,  that  said  Darnell  had  become  sane. 
Said  court  thereupon  caused  a  jury  to  be  impaneled  to  try  said 
issue,  and  said  jury  returned  a  verdict  that  said  Charles  Darnell 
was  sane,  whereupon  said  court  adjudged  him  to  be  sane.  From 
which  last  verdict  and  judgment  this  appeal  is  prosecuted,  and 
the  Assistant  Attorney  General  moves  to  dismiss  said  appeal, 
upon  the  ground  that  this  court  has  no  jurisdiction  to  entertain 
the  same. 

It  appears  from  the  record  before  us  that  the  proceedings  had 
in  the  trial  court  with  reference  to  the  sanity  of  the  defendant 
have  all  been  regular  and  conducted  in  strict  accordance  with 
the  provisions  of  the  statute.  (Code  Crim.  Proc,  title  12,  chap. 
1.)  He  has  been  found  to  be  sane  by  the  verdict  of  a  jury,  and 
has  been  so  adjudged  by  the  trial  court.  It  is  provided  by 
statute  that  ''when,  upon  the  trial  of  an  issue  of  insanity,  it 
is  found  that  the  defendant  is  sane,  the  judgment  of  convic- 
tion shall  be  enforced  as  if  no  such  inquiry  had  been  made." 
(Code  Crim.  Proc,  art.  960.)  It  is  no  where  provided  by  statute, 
either  expressly  or  impliedly,  that  the  defendant  shall  have  the 
right  to  appeal  from  a  judgment  rendered  in  such  proceeding. 
It  is  clear  to  our  minds  that  it  is  the  intention  of  the  statute 
that  the  judfipnent  of  the  trial  court,  adjudging  the  defendant  to 
be  sane,  shall  be  conclusive  of  that  issue,  and  thereupon  the 
judgment  of  conviction  must  be  enforced. 
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The  right  of  appeal  is  given  a  defendant  in  any  criminal  action 
upon  conviction,  (Code  Crim.  Proc,  art.  837)  This  evidently 
means  that  the  right  exists  only  where  the  defendant  has  been 
found  and  adjudged  to  be  guilty  of  an  offense.  It  has  been  re- 
peatedly and  uniformly  held  in  this  State  that  an  appeal  can 
only  be  prosecuted  from  a  final  judgment  of  conviction  rendered 
and  entered  against  the  defendant.  The  conviction  is  an  indis- 
pensable requisite  to  the  right  of  appeal,  and  the  record,  on  ap- 
peal to  this  court,  must  show  such  final  judgment  of  conviction, 
or  this  court  can  not  entertain  jurisdiction  of  the  case.  There 
is  no  conviction  until  judgment  has  been  rendered  and  entered 
adjudging  the  defendant  to  be  guilty  of  an  offense.  (Mirelles  v. 
The  State,  13  Texas  Ct.  App.,  346;  Anschicks  v.  The  State,  43 
Texas,  587;  Young  v.  The  State,  1  Texas  Ct.  App.,  64;  Smith  v. 
The  State,  Id.,  408;  same  case.  Id.,  516;  Butler  v.  The  State,  Id., 
638;  Trimble  v.  The  State,  2  Texas  Ct.  App.,  303;  Choate  v.  The 
State,  Id.,  302;  Labaite  v.  The  State,  4  Texas  Ct.  App.,  169; 
Pennington  v.  The  State,  11  Texas  Ct.  App.,  281.) 

In  this  case  the  appeal  is  not  prosecuted  from  a  judgment  of 
conviction.  An  appeal  from  the  judgment  of  conviction  had 
previously  been  prosecuted  by  the  defendant  to  this  court,  and 
said  judgment  had  been  affirmed.  He  had  therefore  exercised 
and  exhausted  the  only  right  of  appeal  in  this  criminal  action 
secured  to  him  by  the  statute.  In  this  appeal  this  court  has  no 
judgment  of  conviction  before  it,  and  hence  can  have  no  juris- 
diction of  the  appeal.  We  must  and  do  therefore  sustain  the 
motion  of  the  Assistant  Attorney  General.  The  appeal  is  dis- 
missed. 

Diamiaaed. 

Opinion  of  the  court  delivered  October  12, 1887. 


No.  2472. 
8am  Murchison  v.  The  State. 

INTOXICATION    IN   A    PUBLIC    PlACK— TkRMS    DEFINED— I NFORMATION^ 

**PUBLic  Place,"  as  that  term  is  used  in  article  144a  of  the  Penal  Code, 
denouncing  a  penalty  for  intoxication  in  a  public  place,  does  not  mean  a 
place  devoted  eolely  to  the  uses  of  the  public,  but  it  means  a  place  which. 
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in  i>oint  of  fact,  is  pablic,  as  difeting^ished  from  private,  a  place  that  is 
visited  by  many  persons,  and  that  is  usually  accessible  to  the  neighbor- 
ing public  A  grand  jury  room,  during  the  session  of  the  grand  jury,  is, 
under  the  above  definition,  held  to  be  a  public  place;  and  an  information 
so  charging  it  is  good.    See  the  opinion  in  extenso  on  the  question. 

Appeal  from  the  District  Court  of  Nacogdoches.  Tried  below 
before  the  Hon.  J.  I.  Perkins. 

The  opinion  sufficiently  discloses  the  case.  The  penalty  as- 
sessed against  the  appellant  was  a  fine  of  ten  dollars. 

George  F.  Ingrahaniy  for  the  appellant. 

W.  L.  DavidsoUy  Assistant  Attorney  General,  for  the  State. 

WiLLSOK,  Judos.  In  substance  the  information  and  complaint 
charge  that  the  defendant  was  found  in  a  state  of  intoxication 
in  the  grand  jury  room,  the  grand  jury  being  in  session  in  said 
room  at  the  time,  and  that  said  grand  jury  room  was  then  and 
there  a  public  place.  Exceptions  to  the  information,  and  also  a 
motion  in  arrest  of  judgment  based  iu>on  the  insufficiency  of  the 
information,  were  overruled. 

It  is  contended  by  counsel  for  the  defendant  that,  notwith- 
standing the  information  and  complaint  allege  that  the  grand 
jury  room  was  dk  public  place,  it  also  alleges  a  fact  which  shows 
that  it  was  not  a  public  place,  to  wit,  that  the  grand  jury  tvccs  in 
session  therein,  which  fact  constituted  said  room  a  private  place, 
and  that  therefore  said  information  and  complaint  do  not  charge 
any  offense.  In  the  statute  upon  which  said  information  and 
complaint  are  founded,  a  public  place  is  not  defined.  (Penal 
Code,  article  144a.)  With  reference  to  some  other  offenses  we 
find  a  statutory  definition  of  the  term  "public  place."  (Penal 
Code,  article  315;  acts  Eighteenth  Legislature,  page  12.)  But 
this  statutory  definition  is  limited  to  the  particular  offenses  to 
which  it  relates,  and  can  not  be  considered  as  determining  the 
meaning  of  the  term  "public  place"  as  used  in  the  statute  we 
are  considering. 

In  the  statute  punishing  gaming  this  same  term  is  used  with- 
out being  defined  expressly  and  fully.  Under  that  statute  it  has 
been  held  that  the  term  'public  place"  does  hot  mean  a  place 
devoted  solely  to  the  uses  of  the  public;  but  it  means  a  place 
which  in  point  of  fact  is  public  as  distinguished  from  private, — 
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a  place  that  is  yisited  by  many  persons,  and  usually  accessible 
to  the  neighboring  public.  And  it  has  been  further  held  that 
whether  or  not  a  place  is  a  public  place,  in  contemplation  of  the 
statute,  is  a  question  of  fact,  or  a  mixed  question  of  law  and 
fact,  for  the  determination  of  the  jury  under  proper  instructions 
from  the  court.  (Parker  v.  The  State,  26  Texas,  204;  Elsberry  v. 
The  State,  41  Texas,  158.) 

We  think  the  definition  of  the  term  g^ven  in  the  decisions 
above  cited  is  applicable  to  the  term  as  used  in  the  statute  be- 
fore us.  Taking  this  definition  for  our  guide  we  are  clearly  of 
the  opinion  that  a  grand  jury  room,  while  the  grand  jury  is  in 
session  therein,  is  a  public  place.  Such  room  is  not  only  for  the 
time  being  devoted  solely  to  the  public  use.  but  it  is  a  place  that 
is  visited  by  many  persons,  and  is  usually  accessible  to  the 
neighboring  public  for  the  purpose  of  transacting  the  public  bus- 
iness. Not  only  do  the  members  of  the  grand  jury,  the  county 
and  district  attorney  and  the  bailiff,  assemble  and  visit  there  in 
the  discharge  of  their  public  duties,  but  numerous  other  persons 
visit  the  place  as  witnesses,  either  voluntarily  or  in  obedience  to 
process. 

The  object  of  this  statute  is  to  prevent  intoxication  at  places 
which  are  within  the  observation  of  persons  indiscriminately, 
because  of  the  consequences -resulting  from  evil  eiCample.  It 
would  certainly  not  be  in  furtherance  of  the  accomplishment  of 
this  object  to  hold  that  a  grand  jury  room,  while  the  grand  jury 
was  in  session,  was  not  a  public  place,  when  the  fact  is  that  the 
young  as  well  as  the  aged,  the  female  as  well  as  the  male — all 
persons  indiscriminately — not  only  visit  such  place  voluntarily, 
but  are  compelled  to  go  there  by  the  process  of  the  law.  That 
the  jurors  and  witnesses  are  required  to  take  an  oath  that  they 
will  not  divulge  the  proceedings  of  the  grand  jury,  and  that  the 
deliberations  of  the  grand  jury  are  secret  (Code  Criminal  Pro- 
cedure, articles  384-393-407)  can  not  be  held  to  make  the  grand 
jury  room  a  private  place.  It  is  the  proceedings  and  the  delib- 
erations of  the  grand  jury  upon  which  these  provisions  of  the 
statute  place  the  seal  of  privacy,  and  not  the  room  or  place 
where  such  proceedings  and  deliberations  take  place. 

We  hold  that  the  complaint  and  information  are  sufficient, 
and,  there  being  no  other  question  in  the  case,  the  judgment  is 
affirmed. 

Affirmed. 

Opinion  delivered  October  12,  1887. 
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No.  2687. 

WiLUAM  Bban,  alias  Whitb,  V.  Thb  State. 

Thhft— Faot  Casb— PoBSBSSion  OF  STOLBir  Propbrtt  by  the  aeotmea, 
howerer  recent  that  possession  may  be,  if  explained  and  aocounted  for, 
and  shown  by  the  evidence  to  be  lawf  al,  will  afford  against  the  accused 
no  legal  presamption  of  guilt  of  theft.  See  the  opinion  for  the  sub- 
stance of  evidence  held  insufficient  to  support  a  conviction  for  the  theft 
of  a  mare. 

Appeal  from  the  District  Court  of  McLennan.  Tried  below 
before  the  Hon.  Eugene  Williams. 

The  conviction  in  this  case  was  for  the  theft  of  a  mare,  the 
property  of  William  Little.  The  penalty  assessed  against  the 
appellant  was  a  term  of  five  years  in  the  penitentiary.  The 
opinion  states  the  substance  of  the  evidence. 

Jenkins  db  Jenkins  and  Clark,  Dyer  &  BoUnger,  for  the  appel- 
lant. 

W.  L.  Davidson,  Assistant  Attorney  Genial,  for  the  State 

WiLLSON,  Judge.  About  September  10,  1885,  William  Little's 
mare  was  stolen  from  him  in  Bell  county.  Eleven  months 
thereafter,  to  wit,  about  the  twenty-seventh  of  August,  1886, 
she  was  in  the  possession  of  the  defendant  in  McLennan  county, 
who  then  and  there,  under  the  name  of  White,  traded  her  to 
one  Turner.  The  above  recited  circumstances  constitute  the 
evidence  upon  which  this  conviction  is  founded.  There  is  not  a 
particle  of  other  criminative  evidence  in  the  record  before  us. 
On  the  contrary,  the  State,  by  one  of  her  own  witnesses,  proved 
that  in  August,  1886,  the  defendant  puchased  said  mare,  and  the 
testimony  of  this  witness  went  before  the  jury  uncontradicted 
by  any  other  evidence  adduced  on  the  trial. 

As  presented  to  us,  the  conviction  is  unsupported  by  the  evi- 
dence. Defendant's  possession  of  the  mare  can  not  be  said  to 
be  recent,  and  can,  therefore,  at  most,  afford  but  slight  ground 
for  the  presumption  of  guilt  against  him.     His  possession,  how- 
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eycr,  was  explained  and  accounted  for  by  the  State's  testimony, 
and  shown  to  be  a  lawful  one,  and  such  being  the  case,  although 
his  possession  might  have  been  recent,  it  would  not  have  af- 
forded a  legal  presumption  of  guilt.  (Lehman  v.  The  State,  18 
Texas  Ct.  App.,  174;  Tucker  v.  The  State,  16  Texas  Ct.  App., 
471;  Norwood  v.  The  State,  20  Texas  Ct.  App.,  306.) 

Because  the  judgment  is  unsupported  by  the  evidence,  it  is 
reversed  and  the  cause  is  remanded. 

Beversed  and  remanded. 

Opinion  delivered  October  19, 1887. 


No.  2611. 
Ed  Turner  v.  The  State. 


1.  Burglary— Entry.— The  entry  of  a  room  or  honse,  if  made  with  the 

free  consent  of  the  proprietor  or  oocapant,  is  not  a  borglarious  entry. 

2.  Burglary  With  Iwtemt  to  Rape— Pact  Case.- See  the  opinion  and 

the  statement  of  the  case  for  evidence  held  insol&cient  to  support  a  oon- 
Yiction  for  burglary  with  Intent  to  commit  rape. 


Appeal  from  the  District  Court  of  Smith, 
the  Hon.  F.  J.  McCord. 


Tried  below  before 


The  conviction  in  this  case  was  for  the  burglary  of  the  house 
of  Adam  and  Mattie  Watson,  with  intent  to  commit  rape  upon 
the  person  of  the  said  Mattie  Watson.  The  penalty  assessed 
against  the  appellant  was  a  term  of  eight  years  in  the  peniten- 
tiary. 

Mattie  Watson  was  the  first  witness  for  the  State.  She  testi- 
fied, in  substance,  that  she  was  the  wife  of  Adam  Watson,  and 
lived  with  him  in  his  house,  in  Smith  county,  Texas,  in  July, 
1887.  There  were  three  doors  to  the  room  occupied  by  the  wit- 
ness and  her  husband,  two  of  which  opened  to  the  outside  world. 
The  third  door  was  in  the  partition  which  separated  that  room 
from  the  room  occupied  by  Henry  Lacey ,  the  defendant's  brother- 
in-law.  One  of  the  outside  doors  fastened  on  the  inside  and 
could  not  be  opened  from  without.    The  other  fastened  with  a 
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latoh  which  could  be  sprung  from  the  outside  and  the  door  be 
opened.  The  door  leading  into  Lacej's  room  was  secured  by  a 
string  attached  to  a  nail  in  Lacey's  room,  and  could  be  opened 
from  that  room. 

At  about  dusk  on  the  evening  of  July  37, 1887,  the  witness's 
husband  left  home  to  go  to  the  field  and  pull  fodder,  it  being  his 
practice,  on  account  of  the  hot  weather,  to  work  at  night  and 
sleep  during  the  day.  Upon  the  departure  of  her  husband  the 
witness,  without  undressing,  and  leaving  the  door  open  and  the 
lamp  burning,  lay  down  across  the  bed  in  her  room  and  was 
soon  JEksleep.  Within  a  short  time  witness  was  awakened  by 
Will  Richardson,  who  en  route  to  the  field  to  pull  fodder,  called 
to  witness  asking  for  her  husband.  Witness  told  Richardson 
that  her  husband  had  already  gone  to  the  fodder  field.  Rich- 
ardson then  advised  witness  to  extinguish  the  lamp  as  a  precau- 
tion against  fire,  and  left,  going  toward  the  field.  Thereupon 
the  witness  got  up,  blew  out  the  lamp,  closed  the  doors,  returned 
to  bed  without  undressing,  and  was  soon  asleep.  About  eleven 
o'clock  she  was  awakened  by  some  one  pressing  on  her  stomach. 
Oetting  up,  she  went  to  the  door,  and  then  to  the  fire  place, 
where  she  stirred  the  fire.  She  saw  no  one  in  her  room  nor 
could  she  hear  any  one  moving  about  in  the  house.  She  then 
called  her  husband  by  name.  Receiving  no  reply,  she  called 
Henry  Lacey.  Lacey  failing  to  reply,  she  called  to  the  defend- 
ant and  asked  him  what  he  had  been  doing  in  her  room.  He  re- 
plied that  he  had  not  been  in  the  witness's  room.  Witness  told 
him  that  he  was  a  liar.  He  replied  that  the  witness  was  a  d— d 
liar,  and  the  witness  retorted  that  he  was  another.  During  the 
progress  of  this  quarrel  the  witness  summoned  her  husband  from 
the  field  by  blowing  a  horn.  He  arrived  about  twenty  minutes 
later,  accompanied  or  followed  shortly  by  Henry  Lacey  and 
Will  Richardson.  After  the  arrival  of  her  husband  the  defend- 
ant asked  witness  to  drop  the  matter,  adding  that  if  she  would 
do  so  he  would  continue  to  treat  her  with  the  respect  he  had  pre- 
viously observed  toward  her.  Witness's  room  was  entered  on 
this  occasion  without  her  knowledge,  permission  or  consent. 
Defendant  frequently  stayed  with  his  brother-in-law,  Lacey,  but 
at  the  time  of  this  offense  he  had  been  absent  about  two  days. 
Witness  and  her  husband  had  always  lived  together  peaceably. 

Adam  Watson,  the  husband  of  the  first  witness,  testified,  for  the 
State,  that  he  went  to  work  in  his  fodder  field  about  dusk  on  the 
evening  of  July  27, 1887.    He  was  soon  joined  in  the  field  by  Will 


Digitized  by 


Google 


14  24  Texas  Court  of  Appeals.  [Tyler 

Statement  of  the  case. 

KichardsoiL  Between  twelve  and  one  o'clock  the  witness  heard 
the  blowing  of  the  horn  at  his  house  and  went  rapidl j  home. 
Upon  his  arrival  he  found  the  defendant  sitting  on  the  side  of 
the  bed  in  Henry  Lacey's  room,  his  shoes  off  and  lying  on  the 
floor.  The  witness's  wife  was  standing  in  the  door  between  the 
two  rooms,  quarreling  with  the  defendant.  Witness  asked  what 
was  the  matter.  His  wife  replied  that  the  defendant  entered 
her  room  unbidden  and 'got  on  top  of  her.  Defendant  remarked 
that  the  witness's  wife  was  a  d — d  liar.  A  quarrel  between  the  par- 
ties present  ensued,  and  witness  told  defendant  to  leave  the  place 
and  never  return  to  it.  About  that  time  the  parties,  being  then  in 
the  yard,  were  joined  by  Henry  Lacey  and  Will  Richardson. 
Witness  left  the  parties  named  and  went  to  McFarland's  to  get 
an  officer  to  arrest  the  defendant.  He  failed  to  procure  an 
oflScer,  and  on  his  return  found  that  defendant  had  left  the 
house.  Defendant  was  arrested  in  the  field  on  the  following 
morning.  The  witness  had  never  had  occasion  to  question  his 
wife's  fidelity  to  him. 

Henry  Lacey,  the  defendant's  brother-in-law,  testified,  for  the 
State,  that  he  lived  in  a  house  on  McFarland's  farm,  and  occu- 
pied a  room  adjoining  that  of  Adam  Watson  and  his  wife  Mat- 
tie.  Defendant  worked  for  McFarland,  and,  in  July,  1887, 
roomed  with  the  witness.  Witness  reached  his  room  on  the 
evening  of  July  27,  1887,  a  little  after  dark,  and  after  Adam 
Watson  and  Richardson  had  gone  to  the  fodder  field.  Passing 
to  the  shed  room  to  get  supper,  the  witness  observed  that  both  o£ 
the  outside  doors  of  Watson's  room  were  open.  There  was  a 
light  in  the  room,  and  Mattie  Watson  was  lying  across  the  bed. 
He  did  not  observe  the  door  leading  from  the  Watsons'  into  his 
room.  After  supper  witness  went  to  his  work  in  the  fodder 
field.  At  about  twelve  o'clock  he  heacd  the  blowing  of  the  horn 
and  went  back  to  the  house.  On  his  arrival  he  found  defendant, 
Mattie,  Adam  and  Richardson  in  the  yard,  quarreling.  Witness 
asked  defendant  what  was  the  matter.  He  replied:  '' Mattie  is 
mad  with  me,  and  is  trying  to  get  me  into  trouble;  she  is  telling 
a  lie  on  me."  The  witness  then  tried  to  make  peace  between 
the  parties,  and  asked  defendant  if  the  charge  against  him  was  ' 
true.  He  replied:  *'  If  Mattie  says  it's  so  I  guess  it  must  be  so." 
Adam  soon  left  the  place  in  quest  of  an  officer.  Defendant  then 
proposed  to  stay  all  night  with  witness,  as  had  been  his  custom, 
but  witness  would  not  permit  him,  and  he  left.  The  witness  had 
often  observed  Mattie  and  defendant  talking  and  laughing  with 


Digitized  by 


Google 


Term,  1887.]  Turner  v.  The  State.  15 

Opinion  of  the  court. 

each  other.  There  was,  however,  a  slight  coolness  between 
them  because  of  defendant's  report  to  Liza  Wooten  of  a  state- 
ment made  to  him  by  Mattie  concerning  the  relations  of  the 
witness  and  the  said  Liza,  who  were  then  sweethearts. 

Will  Richardson  testified,  for  the  State,  that  he  went  by  Wat- 
son's house  early  on  the  night  of  the  alleged  offense,  and  called 
for  Adam  Watson  to  go  to  the  fodder  field.  He  found  the  out- 
side doors  of  Watson's  room  open,  a  lamp  burning  on  the  mantel- 
piece and  Mattie  Watson  lying  across  the  bed.  When  he  asked 
for  Adam,  Mattie  raised  her  head  and  said  that  he  had  gone  to 
the  field.  Witness  then  advised  Mattie  to  extinguish  the  lamp, 
and  left,  going  to  the  field,  where  he  joined  Adam.  Mattie  did 
not  get  up  from  the  bed  while  witness  was  at  the  house.  About 
twelve  o'clock  the  horn  sounded,  and  Adam  left  the  field  for  the 
house.  Witness  followed,  and  when  he  reached  the  house  he 
found  Mattie,  defendant  and  Adam  in  the  yard,  quarreling.  He 
asked  the  cause  of  the  row,  when  defendant  said  that  Mattie 
-was  mad  with  him  and  was  trying  to  get  him  into  trouble. 
Witness  made  an  effort  to  restore  peace,* and,  failing,  went 
home.  He  could  not  say  whether  or  not  the  lamp  was  still  burn- 
ing and  the  doors  of  Watson's  room  open  when  he  got  back  to 
the  house  from  the  field. 

The^State  closed. 

Liza  Wooten  testified,  for  the  defense,  that,  at  the  time  of  the 
alleged  offense,  Mattie  Watson  was  angry  with  defendant,  be- 
cause he  reported  to  witness  a  statement  made  about  her  and 
Henry  Lacey  by  the  said  Mattie.  A  day  or  two  before  the  alleged 
offense  Mattie  told  witness  that  she  intended  to  get  even  with 
defendant,  and  that  upon  their  next  meeting  she  intended  to 
whip  him  or  be  whipped  by  him. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

C.  D.  Morris  and  B.  L.  Eobertson,  for  the  appellant. 

W.  L.  Davidson^  Assistant  Attorney  General,  for  the  State. 

WiLLSON,  Judge.  As  presented  to  us  in  the  record,  the  ev- 
idence does  not  support  the  conviction.  Defendant  had  been  in 
the  habit,  prior  to  the  alleged  burglary,  of  sleeping  in  one  roon) 
of  the  house  with  his  brother-in-law,  who  occupied. said  room, 
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who  had  authority  to,  and  did  permit  him  to  enter  said  room 
and  sleep  therein  on  several  occasions  prior  to  the  alleged  bur- 
glary. In  fact,  at  the  time  of  the  alleged  burglary,  the  defen- 
dant was  living  with  his  said  brother-in-law  at  said  house,  thev 
occupying  one  room  of  said  house,  while  Adam  Watson  and 
wife  occupied  another  room  in  said  house.  An  entry  into  the 
room  occupied  by  defendant's  brother-in-law,  if  made  with  the 
free  consent  of  said  brother-in-law,  would  not  be  a  burglarious 
entry,  and  the  evidence  tends  strongly  to  show  that  the  defen- 
dant had  such  consent  of  his  brother-in-law  to  enter  said  room. 
(Penal  Code,  article  706.)  As  to  said  room,  then,  the  evidence 
certainly  does  not  establish  a  burglary. 

As  to  the  room  occupied  by  Watson  and  his  wife,  there  is  no 
positive  testimony  that  the  defendant  entered  it.  He  was  not 
seen  in  that  room,  and  all  the  evidence  tending  to  prove  his 
presence  in  said  room  is  found  in  the  testimony  of  Watson's 
wife,  who  testified  that  she  was  on  her  bed  asleep,  and  was 
awakened  by  some  one  pressing  on  her  stomach.  She  saw  no 
one  in  the  room,  nor  did  she  hear  any  one  moving  about  in  the 
room.  She  went  to  the  fire  place  and  stirred  up  the  fire,  and, 
finding  that  the  defendant  was  in  the  adjoihing  room,  she  ac- 
cused him  of  having  come  into  her  room,  which  accusation  he 
stoutly  denied. 

But,  conceding  that  the  evidence  suflBciently  proves  that  the 
defendant  entered  Watson's  room,  does  it  suflBciently  prove  that 
his  intent  in  doing  so  was  to  commit  the  crime  of  rape  upon 
Watson's  wife,  as  alleged  in  the  indictment?  Admit  that  he 
was  in  the  room,  and  that  he  pressed  upon  the  stomach  of  the 
woman  while  she  was  asleep,  we  do  not  think,  considering  the 
other  facts  in  this  case,  that  his  acts  show  an  intent  to  ravish 
the  woman.  He  did  not  get  in  the  bed  with  hei;;  did  not  attempt 
to  pull  up  her  clothes;  did  not  use  or  attempt  to  use  any  force 
upon  her  except  to  press  upon  her  stomach,  and  how  heavily, 
how  long,  and  in  what  manner  he  pressed  upon  her  stomach  we 
are  not  informed  by  the  evidence.  He  did  not  attempt  to  use  any 
stratagem  to  induce  the  woman  to  believe  that  he  was  her  hus- 
band. He  did  nothing  whatever  but  ''press  upon  her  stomach,'^ 
and  the  evidence  that  he  did  that  is  circumstantial,  and  not 
above  the  suspicion  of  being  fabricated,  or  at  least,  the  product 
of  a  distorted  imagination.  We  can  not  give  our  approval  to  a 
conviction  founded  upon  such  testimony  as  this  record  presents. 
It  is  altogether  too  uncertain,  indefinite  and  equivocal  to  justify 
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a  court  in  depriving:  a  citizen  of  his  liberty,  and  fixing  upon  him 
the  stigma  of  a  felon. 

The  judgment  is  reversed,  and  the  cause  is  remanded. 

Eeversed  and  remanded. ' 

Opinion  delivered  October  19, 1887. 


No.  2600. 
L  N.  Williams  v.  The  State. 

1.  Jail  Breakhto  to  Rbsoub  Prisoners— Indictment  oonforming  to  No. 
188  of  WUIson^s  Criminal  Forms  is  snffleient  to  charge  the  offense  of 
breaking  into  a  Jail  to  rescue  a  prisoner,  as  that  offense  is  defined  by 
article  212  of  the  Penal  Code. 

8.  Practice— Charge  of  the  Court.— It  is  only  when  the  error  in  the 
charge  of  the  court  is  fundamental,  or  when,  in  view  of  all  the  facts  in 
the  case  it  was  calcalated  to  injure  the  rights  of  the  defendant,  that  the 
charge,  in  the  absence  of  a  proper  bill  of  exceptions  or  of  a  requested 
instractioD,  will  be  revised. 

B.  Same.— The  objection  urged  to  the  charge  in  this  case  was  that  it  is  funda- 
mentally defective,  in  that  it  did  not  explain  to  the  jury  the  meaning  of 
the  word  *'break^^  as  used  in  the  statute  defining  the  offense  of  breaking 
into  a  jail  to  rescue  a  prisoner— the  defense  contending  that  the  definition 
of  that  term  as  it  is  used  in  the  statute  defining  burglary  is  insufficient 
aa  applied  to  the  offense  of  jail  breaking;  and  further,  that  the  term  ajs 
used  in  the  latter  statute,  not  being  specifically  defined,  it  must  be  con- 
strued in  the  sense  in  which  it  is  ordinarily  understood  in  common  lan- 
g^uage.  ffeld^  that,  the  evidence  showing  that  the  appellant  entered  the 
lower  room  of  the  jail  by  unbolting  an  unlocked  door,  and  that  he  then 
forced  the  jailer,  at  the  point  of  a  pistol,  to  unlock  the  prison  cages,  was 
suiBcient  to  prove  such  a  breaking  as  is  contemplated  by  the  statute. 
See  the  opinion  in  extenso  on  the  quf  stlon. 

4.  Same — Byidbnce. — See  the  opinion  for  evidence  held  to  have  been  prop- 
erly admitted  under  the  rule  that,  a  conspiracy  having  been  established, 
the  acts  and  declarations  of  one  conspirator  pending  the  conspiracy,  and 
in  furtherance  of  the  criminal  design,  are  admissible  against  all  of  the 
conspirators,  and  note  the  statement  of  the  case  for  evidence  held  suf- 
ficient to  support  a  conviction  for  breaking  into  a  jail  to  rescue  a  pris- 
(mer. 

Appeal  from  the  District  Court  of  Comanche.    Tried  below 
before  the  Hon.  T.  H.  Conner. 
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The  indictment  in  this  case,  based  upon  article  212  of  the  Penal 
Code,  charged  the  appellant  with  breaking  into  the  jail  of  Co- 
manche county,  Texas,  on  the  twenty-eighth  day  of  March,  1886, 
for  the  purpose  of  rescuing  one  Henry  Williams,  a  prisoner  con- 
fined in  the  said  jail.  The  trial  resulted  in  the  conviction  of  the 
appellant,  and  the  penalty  assessed  against  him  was  a  term  of 
four  years  in  the  penitentiary. 

The  State  first  introduced  in  evidence  an  indictment  preferred 
against  Henry  F.  Williams  by  the  grand  jury  of  Comanche 
county,  charging  him  with  the  theft  of  a  horse  from  E.  B.  Hen- 
derson, in  December,  1885,  the  capias  issued  thereon  and  the 
sheriff's  return  of  the  same,  dated  February  6,  1886,  showing 
the  arrest  of  the  said  Henry  F.  Williams  and  his  confinement  in 
the  Comanche  county  jail.  The  next  evidence  introduced  by 
the  State  was  the  record  of  the  trial  of  the  said  Henry  F.  Wil- 
liams upon  the  said  indictment  at  the  February  term,  1887,  of  the 
Comanche  county  district  court,  which  showed  his  conviction 
under  a  verdict  assessing  his  punishment  at  a  term  of  fifteen 
years  in  the  penitentiary.  The  State  also  read  in  evidence  from 
the  said  record  the  judgment  of  the  court  based  upon  the  said 
verdict. 

R  A.  Slack  was  the  first  witness  for  the  State.  He  testified 
that  on  the  twenty-eighth  day  of  March,  1886,  he  was  deputy 
sheriff  and  jailor  of  Comanche  county,  Texas,  serving  under  the 
sheriff,  James  Cunningham.  At  the  time  mentioned  the  jail 
contained  but  three  prisoners,  viz:  Henry  Williams,  recently 
convicted  for  horse  theft  and  under  a  sentence  of  fifteen  years 
in  the  penitentiary  therefor;  James  Henry  Hill,  who  had  been 
recently  convicted  for  horse  theft  and  awarded  a  term  of  five 
years  in  the  penitentiary,  and  Charley  Atkinson,  who  had  been 

convicted  of  cattle  theft  and  awarded  a  term  of years  in 

the  penitentiary.  The  convictions  in  the  Hill  and  Atkinson 
cases  had,  however,  been  set  aside  and  new  trials  granted  them. 
The  Comanche  county  jail  was  a  two  story  building.  The  wit- 
ness and  his  family  occupied  the  lower  story  as  a  residence. 
The  cages  in  which  the  prisoners  were  kept  were  up  stairs.  A 
hallway  traversed  the  lower  story,  and  a  corresponding  one  ran 
across  the  building  in  the  upper  story.  The  stairway  stood 
about  halfway  in  the  hall.  A  wooden  door  divided, the  stairway 
about  halfway  up.  Two  heavy  iron  doors  standing  opposite  each 
other,  one  of  solid  iron  and  one  of  iron  grating,  opened  from  the 
upper  hall  into  the  cages.    An  iron  door  led  from  the  cages  to 
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an  outer  apartment,  or  run  around.  An  iron  door  then  led  from 
the  run  around  into  the  cells  proper.  All  of  the  said  prisoner.^ 
were,  on  the  night  of  March  28, 1886,  confined  in  the  cells  proper, 
and  all  of  the  doors  leading  thence  into  the  upper  hall  were 
securely  bolted  and  locked,  and  the  witness  had  the  keys.  The 
door  on  the  stairway  and  the  doors  leading  from  the  lower  hall 
into  the  outer  world  were  all  closed  and  bolted  but  were  not 
locked.  After  eating  his  supper  on  the  said  night,  the  witness 
placed  a  light  in  his  family  room,  near  the  door  leading  into  the 
lower  hall,  closed  and  bolted  the  outside  doors,  and  sat  down 
outside  of  the  jail.  He  remained  there  a  short  time  and  went 
over  to  the  Presbyterian  church,  where  a  protracted  meeting 
was  in  progress.  The  witness's  family  were  not  at  the  jail  on 
that  night.  The  witness  remained  at  the  protracted  meeting  an 
hour  and  a  half  or  two  hours,  returning  to  the  jail  between  nine 
and  ten  o'clock  p.  m.  He  found  the  door  leading  into  the  jail 
house,  down  stairs,  closed  and  bolted,  just  as  he  left  it.  Witness 
entered,  and  just  as  he  closed  the  said  door,  several  parties,  who 
had  entered  the  lower  apartments  during  his  absence,  covered 
him  with  guns  and  ordered  him  to  go  up  stairs  with  them  and 
open  up  the  cells.  Witness  asked  the  parties  what  they  meant. 
In  reply  they  merely  repeated  the  order  for  witness  to  go  up 
stairs  and  open  the  cell  doors,  and  witness  obeyed  them.  Hav- 
ing opened  all  of  the  doors  but  that  to  the  inner  cell,  the  witness, 
for  the  purpose  of  getting  a  view  of  the  faces  of  the  men,  com- 
plained that  he  could  not  see  the  key  hole,  and  requested  one  of 
them  to  strike  a  match.  One  of  them  did  so,  but  when  the  wit- 
ness undertook  to  turn  his  head  towards  the  parties,  one  of  the 
men  placed  a  pistol  to  his  face  and  said:  "You  just  keep  your 
eyes  on  that  lock.*'  Witness  then  opened  the  door.  When  all 
the  doors  were  thrown  open,  one  of  the  men  said  to  the  prison- 
ers: "  Come  out  of  there  quick,  fellows.  Let's  get  away  from 
here.''  The  prisoners  named  came  out  of  the  cells,  and  all  par- 
ties, rescued,  rescuers  and  witness,  left  the  jail.  When  the 
street  was  reached,  Henry  Williams  seized  one  of  witness's  arms 
and  one  of  the  rescuers  seized  the  other,  and,  preceded  by  some 
of  the  party  and  followed  by  others,  they  started  with  him  to- 
wards the  graveyard.  When  the  thicket  near  the  graveyard 
was  reached,  the  party  stopped.  The  prisoners  and  two  of  the 
rescuers  remained  in  the  thicket  with  witness,  and  the  other 
rescuers  went  after  their  horses,  which  they  appear  to  have  st^- 
creted  some  where  near.     Theso  parties  soon  returned  with 
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horses.  They  then  told  Hill  and  Atkinson  to  take  care  of  them- 
selves,  and  they  left,  traveling  on  foot.  The  night  was  extremely 
dark  and  it  wa^  drizzling  briiskly.  It  was  therefore  utterly 
impossible  for  the  witness  to  distinguish  any  one  of  the  rescuing 
party.  But  when,  in  obedience  to  direction,  Henry  Williams 
mounted  one  of  the  horses,  behind  one  of  the  men,  the  witness 
went  up  to  him  to  shake  hands,  in  order  to  get  a  look  at  the 
horse.  While  shaking  hands  with  Henry  he  observed  that  the 
horse  the  latter  had  mounted  was  a  roan  in  color.  It  was  too 
dark  for  the  witness  to  distinguish  the  brand  or  flesh  marks  of 
the  horse.  The  witness  saw  that  one  of  the  other  horses  was  a 
white  or  gray  in  color  and  the  others  were  all  dark  animals. 

Henry  Williams  and  the  witness  having  shaken  hands  and  bid 
each  other  good  bye,  the  rescuers  and  the  said  Henry  Williams 
rode  off  in  an  easterly  direction.  They  carried  with  them  the 
witnesses  pistol,  which  they  took  from  him  when  they  first  con- 
fronted him  in  the  lower  hall  of  the  jail,  and  the  witness  has 
not  seen  it  since.  Five  men  composed  the  rescuing  party.  As 
soon  as  he  was  released  the  witness  made  his  way  back  to  the 
jail,  hunted  up  Sheriff  Cunningham  and  gave  the  alarm.  Two 
pursuing  parties  were  organized,  the  witness  going  with  that 
headed  by  Sheriff  Cunningham.  The  second  party  .was  com- 
posed of  Burr  ell  Taylor,  Dudley  Sherrill  and  Turner  Breedlove* 
The  witness's  party  did  not  strike  the  trail  at  all.  On  their  way 
to  the  thicket,  after  securing  the  release  of  the  prisoners,  the  res- 
cuing party,  with  the  witness  in  their  charge,  passed  the  church. 
Services  had  just  closed,  and  witness  saw  a  great  many  persons 
passing  out  of  the  church.  The  prisoner  Hill  was  subsequently 
recaptured,  retried  and  convicted,  and  is  now  in  the  penitentiary. 
Atkinson  is  still  at  large.  The  jail  was  not  entered  by  the  res* 
cuers  with  the  consent  or  connivance  of  the  witness.  He  opened 
the  jail  doors  for  them,  at  the  point  of  their  pistols,  because  he 
was  afraid  not  to  do  so. 

J.  D.  Sherrell  was  the  next  witness  for  the  State.  He  testified^ 
in  substance,  that  he  lived  in  the  towii  of  Comanche,  Comanche 
county,  Texas,  on  the  night  of  March  28,  1886,  when  the  Co- 
manche county  jail  was  forced,  and  Henry  Williams  and  other 
prisoners  were  released.  The  witness,  Burrell  Taylor  and  Tur- 
ner Breedlove,  as  a  sheriff's  posse,  left  Comanche  at  about  eleven 
o'clock  on  that  night  in  pursuit  of  the  rescuing  party.  Proceed- 
ing upon  information  obtained  in  answer  to  inquiries,  the  wit- 
ness's posse  traveled  over  the  road  running  west  from  Comanche 


Digitized  by 


Google 


Term,  1887.]  Williams  v.  The  State.  21 

Statement  of  the  ease. 

and  known  as  the  Comanche  and  Callahan  or  Belle  Plain  road. 
They  struck  the  trail  of  a  two  horse  buggy  and  three  horsemen 
and  followed  it  that  night  until  they  reached  the  house  of  the 
widow  Oarrett,  about  fifteen  miles  from  Comanche.  They  re- 
mained at  Mrs.  Garrett's  until  morning,  when  they  resumed  the 
pursuit,  following  the  plain  trail  of  the  buggy  and  horsemen. 
The  trail  pointing  to  May's  store,  the  party  took  the  road  leading 
to  May's  store  from  the  road  they  had  been  traveling,  expecting 
to  overtake  the  rescuers  at  said  store  or  to  obtain  definite  infor- 
mation. Failing  to  hear  of  the  parties  at  May's  store,  they  re- 
turned to  the  Comanche  and  Callahan  road,  across  country,  and 
struck  it  near  Suddeth's  residence,  about  two  miles  from  where 
they  left  it  to  go  to  May's  store.  Here  they  again  found  the 
trail.  At  that  point  the  Cisco  and  Brownwood  road  intersected 
the  Callahan  and  Comanche  road,  and  followed  it  for  a  short 
distance.  The  trail  of  the  buggy  from  Suddeth's  on  was  plainer 
than  it  was  from  Suddeth's  to  Garrett's.  A  rain  had  fallen  dur- 
ing the  early  part  of  the  previous  night  and  water  was  still 
standing  in  the  ruts  between  Garrett's  and  Suddeth's  made  by 
the  buggy  wheels.  There  being  no  water  in  the  ruts  beyond 
Suddeth's,  it  was  evident  that  the  buggy  had  passed  over  that 
part  of  the  road  subsequent  to  the  rain.  The  posse  encountered 
no  difficulty  in  following  the  trail  until  they  reached  the  point 
where  the  buggy  and  the  horsemen  finally  separated.  The 
buggy,  in  the  main,  traveled  the  main  road,  but  occasionally 
left  it,  traveling  through  gullies,  broken  country  and  steep 
banks  or  hills.  At  the  point  of  final  separation,  the  buggy 
turned  from  the  road  to  the  left  at  or  near  the  house  of  a  man 
named  Ford.  The  trail  of  the  horsemen  followed  Ford's  fence, 
and  at  another  place  went  over  rough  country  from  the  road,  by 
the  place  of  a  man  named  Spence,  whence  it  followed  a  dim 
path  back  to  the  main  road,  two  miles  further  on,  near  Coffelt's 
place.  The  buggy  track,  leaving  the  main  road,  went  to  the  Old 
Fort  ranch,  about  thirty -five  miles  distant  from  Comanche.  At 
the  Old  Fort  ranch  the  witness's  posse  found  George  Dennis  and 
John  Williams,  two  of  the  parties  charged  in  separate  indict- 
ments with  complicity  in  this  offense.  At  the  same  place  they 
found  the  buggy  and  the  two  horses.  The  buggy  was  standing 
near  the  ranch  building.  The  two  horses  were  found  in  an  old 
outhouse  near  by.  The  harness  was  piled  on  the  gallery  of  the 
ranch  house. 
When  the  witness  and  the  members  of  his  posse  entered  the 
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•nch  house  they  found  Dennis  and  John  WiUiaras  sitting  over  a 
smouldering  fire.  They  were  immediately  arrested.  Among 
their  effects  some  blankets  and  two  pistols,  one  a  white  and  the 
other  a  brown  handled  weapon,  were  found.  No  one  was  then 
living  at  the  Old  Fort  ranch.  Dennis  and  John  Williams  said 
that  they  had  just  eaten  their  dinner.  The  Old  Fort  ranch  waa 
in  full  view  of  the  public  road,  and  could  be  seen  for  at  least  a 
(jnarter  of  a  mile.  Having  arrested  Dennis  and  John  Williams, 
the  witness  and  his  party  hitched  up  the  buggy,  an  old  no  top 
vehicle,  and  started  back  with  their  prisoners.  One  of  the 
horses  found  in  the  possession  of  Dennis  and  John  Williams  waa 
a  blue  roan  and  the  other  a  sorrel  animal.  The  witness  had 
since  seen  the  buggy  and  horses  in  Huse's  wagon  yard,  in  the 
town  of  Comanche.  Witness  did  not  examine  the  brands  on  the 
liorses.  The  prisoners  were  taken  to  Coffelt's  house,  where  a 
party  was  secured  to  aid  Mr.  Breedlove  in  taking  them  to  the 
Comanehe  jail,  and  then  witness  and  Taylor  resumed  their  pur- 
suit of  the  horsemen. 

Witness  and  Taylor  soon  struck  the  trail,  which  led  off  to- 
wards Bird's  store  and  the  bayou.  From  the  point  where  they 
struck  the  trail  they  followed  it  to  an  old  unoccupied  house  in 
the  valley,  some  distance  off  the  main  road.  At  the  old  house 
the  trail  turned  back  in  a  northerly  direction,  traveling  some- 
times over  the  main  road  and  sometimes  over  the  rough  country. 
At  one  place,  about  a  mile  and  a  half  from  the  main  road,  the 
witness  found  where  the  horsemen  had  stopped  to  eat  a  meal. 
From  that  point  the  trail  was  followed  to  the  Pecan  bayou, 
which  it  crossed  and  recrossed  several  times.  It  left  the  bayou 
l)elow  Crosscut  and  traveled  up  a  ravine  or  canyon.  This  route 
was  remote  from  any  road  or  traveled  course,  and  was  over  an 
exceedingly  broken  and  rough  country.  Over  this  course  the 
trail  was  followed  to  and  through  the  gate  at  Watley's  place, 
wlience  it  led  off  in  a  northerly  direction,  following  no  road.  It 
we  at  into  the  pasture  of  Charles  McDermott,  but  not  through  a 
^ate.  The  pasture  was  entered  by  two  of  the  fence  posts  being 
uprooted  and  the  wires  bent  down.  It  was  now  near  dark,  and 
the  witness  and  Taylor  went  to  Dunlap's  house,  near  by,  and 
remained  over  night.  On  the  next  morning  they  went  into  Mc- 
Dermott'9  pasture,  in  the  manner  that  the  three  horsemen  had 
entered  it,  took  the  trail  and  resumed  the  pursuit.  They  went 
directly  to  McDermott's  house,  which  was  in  the  pasture,  and 
ascertained  that  the  men  they  were  following  passed  the  pre* 
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vious  night  at  that  house.  At  McDermott's  house  they  found 
McDermott,  E.  O.  Woods  and  two  or  three  others.  Woods  and 
two  other  parties  then  joined  witness  and  Taylor  and  the  pursuit 
was  resumed.  The  horsemen  went  out  of  the  pasture  as  they 
entered  it,  and  went  off  in  a  northwesterly  direction.  From  this 
point  the  trail  led  over  a  hard,  solid  turf,  and  was  followed  slowly 
and  with  great  difficulty  for  about  twelve  miles,  when  the  pur- 
suit was  abandoned. 

Burrell  Taylor  testified,  for  the  State,  substantially  as  did  the 
witness  Sherrill. 

Turner  Breedlove  testified,  for  the  State,  substantially  as  did 
Sherrill  and  Taylor,  up  to  the  point  at  which  he  left  them  at 
CSoflfelt's,  to  take  the  prisoners  Dennis  and  John  Williams  to 
Comanche.  From  this  point  he  testified,  in  substance,  that, 
leaving  CoflEelt's,  he  took  Dennis  and  John  Williams  to  May's 
store,  where  he  hired  parties  to  guard  them  over  night,  while  he 
slept.  On  the  next  morning  he  took  the  prisoners  to  Comanche 
and  turned  them  over  to  the  sheriff.  He  then  placed  the  buggy 
and  horses  in  Huse's  wagon  yard,  where  they  remained  until 
after  the  examining  trial  of  the  prisoners.  The  blue  roan  horse 
was  branded  XHX  on  the  left  hip.  If  he  was  otherwise  branded 
the  witness  did  not  observe  it.  Witness  saw  but  could  not 
remember  the  brand  on  ^he  sorrel  horse. 

S.  N.  Acton  testified,  for  the  State,  that  he  lived  in  Comanche 
county,  about  four  miles  from  the  town  of  Comanche.  The  wit- 
ness was  out  hunting  his  mules,  at  about  an  hour  and  a  half  by 
sun,  on  the  evening  of  March  28, 1886,  on  the  night  of  which  day 
the  jail  delivery  in  Comanche  occurred.  While  engaged  in 
hunting  his  mules  he  came  upon  an  old  man  and  two  young  men, 
camped  about  five  hundred  yards  from  the  road.  The  old  man 
said  that  he  and  his  party  were  from  Bosque  county,  and  were 
hunting  a  tract  of  eight  hundred  or  nine  hundred  acres  of  land 
suitable  for  a  stock  ranch.  The  witness  mentioned  a  tract  of 
land  he  thought  desirable  for  a  stock  ranch,  and  told  the  old 
man  from  whom  he  could  purchase.  In  the  defendant  on  trial 
the  witness  recognizes  the  old  man  described.  The  two  young 
men  with  him  the  witness  recognizes  as  Gteorge  Dennis,  and 
John  Williams,  charged  as  parties  to  this  offense  and  now  in 
court.  The  witness  was  directly  interested  in  the  settlement  of 
the  country,  and  made  it  a  point  to  observe  closely  all  persons 
coming  into  the  county,  especially  if  they  spoke  of  settling, 
and  was  certain  that  the  defendant  and  Dennis  and  John  Wil- 
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liams  were  the  three  men  he  saw  in  the  camp  as  stated.  They 
had  an  old  no  top,  two  horse  buggy  with  them,  out  ojf  the  box  of 
which  two  horses,  one  being  a  blue  roan,  were  eating.  He  was 
not  certain  now,  but  it  was  his  recollection  that  he  saw  several 
other  horses  about  the  camp.  Witness  observed  the  roan  horse 
particularly,  because  he  then  thought  that  he  had  previously 
seen  him  both  in  Johnson  and  Dallas  counties.  After  the  arrest 
of  these  parties  the  witness  went  to  the  jail  and  identified  de- 
fendant, Dennis  and  John  Williams  as  the  men  he  saw  in  the 
camp;  and  at  Huse's  wagon  yard  he  pointed  out  the  roan  horse 
he  saw  in  their  possession.  Witness  saw  more  than  one  well 
rigged  saddle  in  the  camp,  and  as  many  if  not  more  than  four 
horses  in  and  about  the  camp. 

J.  M.  Zachery  testified,  for  the  State,  that  he  lived  on  the 
Comanche  and  Callahan  road,  about  three  miles  distant  from 
Comanche.  Five  men,  strangers  to  the  witness,  one  riding  a 
blue  roan,  another  a  gray  or  white  and  the  others  dark  horses, 
passed  the  witness's  house  on  Sunday,  March  28,  188C,  traveling 
slowly  towards  the  town  of  Comanche.  None  of  them  passed 
nearer  than  one  hundred  and  fifty  yards  of  the  witness,  and  he 
could  identify  none  of  them.  One  of  them,  as  he  sat  in  the 
saddle,  was  a  head  and  shoulders  taller  than  the  others. 

S.  F.  Hilley  testified,  for  the  State,  that  he  lived  about  ten 
miles  from  the  town  of  Comanche,  on  the  Comanche  and  Calla- 
han road.  On  the  night  of  Saturday,  March  27,  1886,  the  night 
before  the  jail  delivery,  five  men  passed  witness's  house,  travel- 
ing leisurely  towards  Comanche.  Two  of  the  men  first  passed 
on  horseback.  They  stopped  at  the  gate  and  asked  the  way  to 
De  Leon.  About  an  hour  later  an  elderly  man,  riding  in  a  two 
horse,  no  top  buggy,  and  two  men  on  horseback  came  along. 
One  of  these  last  horsemen  was  riding  a  blue  roan  horse.  This 
party  stopped  at  the  gate  and  asked  if  they  could  procure  feed 
for  their  horses.  Witness's  son  James  was  then  at  the  wood 
pile. 

James  Hilley  testified,  for  the  State,  substantially  as  did  his 
father,  and  in  addition  that  he  observed  the  roan  horse  closely, 
because  the  brand,  XHX,  resembled  the  brand  of  his  uncle, 
which  was  XXL  On  the  next  night  the  sheriff's  posse  came  by 
the  house  and  reported  the  jail  delivery. 

C.  L.  Gatcher  testified,  for  the  State,  that  about  two  or  three 
hours  by  sun,  on  Monday,  March  29,  188(3,  three  men,  two  riding 
sorrel  horses,  stopped  at  his  house,  about  thirty  miles  west  from 
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Comanche,  on  the  Comanche  and  Callahan  road,  and  stayed  about 
a  half  an  hour  to  warm.  The  old  man  of  the  party  said  that  he 
and  his  companions  were  land  hunters  from  Bosque  county;  that 
they  stopped  over  the  preceding  night  a  few  miles  back,  and 
found  it  hard  weather  for  land  hunters.  About  three-quarters 
of  an  hour  after  the  men  left,  Taylor,  Sherrell  and  Breedlove 
arrived  at  witness's  house,  reported  the  jail  delivery  of  the  night 
before,  and  went  on  in  pursuit  of  the  men.  The  preceding  night 
was  a  very  cold  one,  a  heavy  rain  and  sleet  having  fallen. 

L.  H.  Coffelt  testified,  for  the  State,  that  he  lived  about  four 
miles  from  Qatcher,  and  on  the  same  road.  On  Friday  or  Sat- 
urday preceding  the  jail  breaking,  an  old  man  in  a  no  top  two 
horse  buggy,  and  two  men  on  horseback,  passed  witness's  house 
going  toward  Comanche.  They  asked  the  distances  to  Clio,  Seip 
Springs  and  Comanche. 

J.  H.  Mattison  testified,  for  the  State,  that  he  lived  near  the 
house  of  the  witness  Coff^t.  About  two  hours  after  sunrise  on 
Monday,  March  29,  1886,  two  men  riding  in  a  no  top  two  horse 
buggy  came  to  his  house  and  stopped  to  warm,  the  weather  be- 
ing very  cold.  They  said  they  had  come  from  near  Clio,  some 
ten  or  twelve  miles  south  from  witness's  house  and  seven  or 
eight  miles  south  from  May's  store.  They  said  that  they  lived 
in  Taylor  county.  Soon  after  they  left,  officers  Taylor,  Sherrell 
and  Breedlove  passed,  and  in  the  course  of  the  day  returned, 
having  the  same  two  men  and  the  two  horse  no  top  buggy  in 
charge.  The  two  men  were  George  Dennis  and  John  Williams, 
now  in  court  and  charged  as  parties  to  the  jail  deliv^ery  in  Co- 
manche. The  Old  Fort  ranch,  where  they  were  said  to  have 
been  arrested,  was  about  four  miles  from  witness's  house.  Mrs. 
J.  H.  Mattison  corroborated  the  testimony  of  her  husband. 

H.  HoUibee  testified,  for^  the  State,  thsU;  he  lived  in  Brown 
county,  about  two  and  a  half  miles  from  the  residence  of  the 
witness  Mattison.  Witness  was  at  May's  store,  in  Comanche 
county,  on  Saturday,  the  day  before  the  jail  delivery.  On  the 
road  he  saw  five  men  going  toward  Comanche.  Three,  and  it 
may  be  four,  of  the  men  were  on  horseback.  An  old  man,  and, 
witness  thought,  another  man;  were  traveling  in  a  no  top  two 
horse  buggy.  Another  horse  was  being  led  or  driven.  They 
asked  the  distance  to  Comanche,  and  traveled  on.  Witness  had 
known  the  defendant  in  this  case  for  many  years,  first  knowing 
him  in  Bosque  county,  when  he  was  county  treasurer.    If  de* 
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fendant  was  the  old  inan  he  met  in  the  huggy,  witness  did  not 
recognize  him. 

W.  S.  Ford  testified,  for  the  State,  that  he  lived  on  the  Co- 
manche  and  Callahan  road,  about  twenty-five  miles  from  Co- 
manche. Between  daylight  and  sun  up,  on  Monday,  March  29, 
1886,  three  men  riding  horseback,  one  of  the  horses  being  gray, 
and  two  men  in  a  no  top  two  horse  buggy,  passed  witness's  house 
going  west.  The  buggy  did  not  go  immediately  by,  but  circled 
around  witness's  house,  through  the  woods.  Later  on  that  day 
three  officers  passed  witness's  house  in  pursuit  of  parties  who 
had  delivered  three  prisoners  from  the  Comanche  county  jail. 
In  the  evening  the  officers  came  back,  having  in  charge  the  two 
men  who  passed  the  witness's  house  in  the  buggy. 

E.  O.  Woods  testified,  for  the  State,  that  he  spent  the  night  of 
Monday,  March  29, 1886,  at  McDermott's  ranch,  about  fifty  miles 
from  Comanche.  About  sundown  on  that  day  three  men,  one 
riding  a  gray,  one  a  sorrel,  and  the  other  a  dark  brown  horse, 
came  to  McDermott's  house  and  asked  to  stay  over  night.  Two 
of  their  horses  were  in  the  "buckle  brand."  They  gave  no 
names  nor  did  they  say  where  they  were  going,  but  said  they 
came  from  Brown  county.  Their  horses  appeared  to  have  been 
ridden  hard.  The  defendant  on  trial  was  the  old  man  of  the 
three  who  came  to  and  stayed  at  McDermott's  house  on  that 
night.  The  three  men  did  not  leave  McDermott's  house  until  rather 
late  on  Tuesday  morning,  and  soon  after  they  left,  Taylor,  Sher- 
rell  and  another  man,  a  Mr.  Dunlap,  arrived,  ctsking  for  three 
men  whom  they  had  trailed  to  the  house. 

Sheriff  Cunningham  testified,  for  the  State,  that  he  saw  the 
man,  George  Dennis,  who  was  under  indictment  for  this  offense, 
in  the  town  of  Comanche,  about  three  o'clock  on  Sunday  even- 
ing, on  the  night  of  which  day  the  jail  breaking  occurred. 
Dennis  was  walking  about  the  jail  and  appeared  to  be  examin- 
ing it,  and  his  actions  were  so  strange  that  witness  came  near 
arresting  him  on  suspicion.  At  a  later  hour  witness  saw  him  in 
company  with  another  man  at  the  livery  stable  where  their 
horses  were  being  fed.  Witness  had  not  since  seen  the  other 
man.  The  jail  was  entered  by  some  parties  on  that  Sunday 
night  without  the  knowledge  or  consent  of  the  witness. 

Fred.  A.  Beall,  deputy  sheriff  of  Nolan  county,  testified,  for 
the  State,  that  he  arrested  the  defendant  in  Nolan  county,  Texas, 
upon  process  from  Comanche  county,  the  charge  being  that  in- 
volved in  this  prosecution.    The  arrest  was  made  near  old  man 
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Dennis's  house,  which  the  witness  had  watched  for  some  time. 
When  arrested,  the  defendant  was  sitting  in  a  thicket  of  shin- 
nery  bushes,  with  a  Winchester  rifle  across  his  lap.  Witness 
arrested  defendant  by  covering  him  with  his  gun.  Henry  Wil- 
h'ams,  who  was  released  from  the  Comanche  county  jail,  was  a 
son  of  the  defendant.  John  Williams,  under  indictment  as  one 
of  the  rescuers,  was  a  nephew  of  the  defendant,  and  George 
Dennis  was  the  defendant's  son-in-law.  Defendant  and  Dennis 
lived  in  Nolan  county  in  March,  1886,  and  John  Williams  then 
lived  in  Callahan  county. 

Steve  Shelley  testified,  for  the  State,  that  in  March,  1886,  he 
lived  in  Callahan  county,  about  one  and  a  half  miles  distant 
from  John  Williams's  house.  He  knew  that  John  Williams  left 
home  late  in  March,  1886,  and  was  gone  some  time. 

Mat.  Shelley  and  his  wife  testified,  for  the  State,  that  they 
knew  that  John  Williams  and  his  uncle,  this  defendant,  were  at 
John  Williams's  house,  in  Nolan  county,  on  Tuesday,  the  twenty- 
third  day  of  March,  1886.  They  were  not  there  on  the  following 
Saturday,  but  the  wife  of  this  defendant  was  there.  Mat.  Shel- 
ley stated  also  that  he  knew  that  John  Williams  owned,  in 
March,  1886,  a  blue  roan  horse,  branded  XHX  on  the  hip,  and 
a  sorrel  horse  whose  brand  he  did  not  remember. 

R.  T.  Scott  testified,  for  the  State,  that  in  March,  1886,  John 
Williams  owned  a  blue  roan  horse  branded  XHX  on  the  left 
hip  and  JW  on  the  left  shoulder.  He  also  owned  a  sorrel  horse, 
but  witness  did  not  remember  his  brand. 

J.  C.  Montgomery,  a  son-in-law  of  the  defendant,  was  the 
next  witness  for  the  State.  He  testified  that  in  March,  1886,  the 
defendant  owned  a  number  of  horses  in  what  was  known  as  the 
"buckle  brand." 

The  State  closed. 

Turner  Breedlove,  recalled  by  the  defense,  testified  that  he 
was  one  of  the  Sherrell  party  which  left  Comanche  about  eleven 
o'clock  at  night,  on  Sunday,  in  pursuit  of  the  jail  breakers. 
The  first  the  witness  saw  of  a  trail  of  a  buggy  or  horseman  was 
at  the  house  of  the  widow  Garrett,  fifteen  miles  from  Comandhe. 
The  trail  at  that  point  was  not  as  fresh  as  it  was  at  Suddeth's, 
one  and  a  half  miles  from  May's  store. 

J.  C.  Montgomery  testified,  for  the  defense,  that  he  was  at 
home  in  Nolan  county  on  the  twenty-eighth  day  of  March,  1886, 
and  on  the  following  Monday,  the  twenty-ninth,  and  Tuesday, 
the  thirtieth.    It  was  his  best  recollection  that  he  saw  the  de- 
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fendant  at  his  home  in  Nolan  county  on  Tuesday,  but  he  would 
not  be  certain  that  it  was  not  Wednesday.  Thp  distance  from 
defendant's  house  in  Nolan  county  to  John  Williams's  house  in 
Callahan  county  was  fif  ty-six  miles.  Witness  remembered  the 
arrest  of  defendant  by  Deputy  Sheriff  BealL  He  had  been  pre- 
viously arrested  by  Sheriff  Bardwell,  but  made  his  escape. 
Witness  made  a  bond  for  Georg^e  Dennis,  in  Nolan  county,  and 
sent  it  to  the  sheriff  of  Comanche  county,  who  refused  to  accept 
it,  although  it  was  a  first  class  bond.  Witness  did  not  tell  de- 
fendant about  the  sheriff  of  Comanche  refusing  Dennis's  bond 
until  after  the  defendant  made  his  escape  from  Bardwell.  Wit- 
ness saw  the  defendant  in  Nolan  county  previous  to  the  jail 
breaking  in  Comanche.  He  said  nothing  to  witness  indicating 
his  intention  to  break  the  jail.  Witness  knew  that  the  defend- 
ant had  received  several  letters  from  his  son  Henry,  then  in  the 
Comanche  jail,  begging  for  help.  Witness  came  to  this  trial 
from  DeLeon  with  the  district  attorney,  and  remembered  saying 
to  that  oflScer  that  it  might  have  been  Wednesday  that  he  saw 
defendant  in  Nolan  county,  but  that  he  thought  it  was  Tuesday. 
Witness,  who,  in  1886,  was  worth  eight  thousand  dollars,  signed 
Dennis's  bond.  Tom  Dennis,  another  signer,  had  about  two 
hundred  head  of  cattle.  Everest,  another  signer,  had  about  two 
hundred  head  of  cattle  and  ten  horses.  Hugh  Dennis,  another 
signer,  had  about  400  head  of  cattle,  some  school  land  and  about 
45  head  of  horses. 

Sheriff  Cunningham  testified^  for  the  defense,  that.the  Dennis 
bond,  signed,  ai^  stated  by  the  witness  Montgomery,  was  refused 
by  him,  witness,  although  the  sheriff  of  Nolan  county  wrote 
him  that  he  thought  the  bond  was  good,  and  if  returnable  to 
his  county  would  be  accepted  by  him.  Sweetwater,  in  Nolan 
county,  was  about  one  hundred  miles  from  Comanche. 

B.  D.  Shropshire  testified,  for  the  defense,  that  he  represented 
Henry  Williams  as  attorney  on  his  trial  for  horse  theft,  and 
was  under  engagement  to  represent  him  on  appeal.  On  Satur- 
day, the  day  before  the  jail  delivery,  the  witness  received  a  let- 
ter from  the  defendant,  postmarked  at  Sweetwater  on  Thursday 
or  Friday.  Witness  knew  that  letter  to  be  in  defendant's  hand- 
writing, but  could  not  say  that  the  defendant  personally  placed 
it  in  the  postoffice  in  Sweetwater. 

The  motion  for  a  new  trial  raised  the  questions  discussed  in 
the  opinion. 
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Shropshire,  Thurman  <t  Jenkins^  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

White,  PBEsmiNG  Judge.  Appellant  has  been  tried  and 
stands  convicted  under  article  212  of  the  Penal  Code,  which 
provides  that,  "  if  any  person  shall  break  into  any  jail  for  the 
purpose  of  eflfecting  the  rescue  or  escape  of  a  prisoner  therein 
confined,  or  for  tke  purpose  of  aiding  in  the  escape  of  any  pris- 
oner so  confined,  he  shall  be  punished  by  imprisonment  in  the 
penitentiary  for  a  term  not  less  than  two  nor  more  than  six 
years." 

The  indictment  upon  which  he  was  tried  is  in  proper  form  and 
is  sufficient.  (Willson's  Criminal  Forms,  No.  138,  p.  77.)  Ap- 
pellant asked  no  special  instructions  in  addition  to  the  charge  of 
the  court  as  given  to  the  jury,  but  saved  a  general  exception  to 
the  charge  given,  to  wit,  "that  it  did  not  charge  the  law  in  the 
cau^."  No  special  defect  is  pointed  out,  but  it  is  insisted  in  the 
brief  of  counsel  that  the  charge  is  radically  defective,  notwith- 
standing it  contained  the  statutory  declaration  of  the  crime  in 
terms  used  above,  because  it  omitted  to  explain  to  the  jury  the 
meaning  and  character  of  the  word  "break,"  as  used  in  the 
statute.  It  is  insisted  that  the  definition  of  the  word  "  break- 
ing," in  burglary,  to  wit,  that  the  slightest  force  is  sufficient,  as 
by  the  lifting  of  a  latch,  etc.  (Penal  Code,  art.  708),  does  not  and 
can  not  be  made  to  apply  to  this  character  of  case,  since  no  legal 
definition  of  the  word  "break"  as  here  used  is  given,  as  is  done 
in  burglary,  and  that  in  such  conditions  the  rule  is  that  all  words* 
not  specially  defined  are  to  be  taken  and  consti^ued  in  the  sense 
in  which  they  are  imderstood  in  common  language.  (Penal 
Code,  art.  10.)  We  think  the  unbolting  of  the  door  of  the  house 
by  the  parties  in  the  first  instance  was  sufficient,  in  contempla- 
tion of  this  statute,  to  constitute  a  breaking  imder  the  circmn- 
stances  of  the  case. 

if  it  be  conceded,  however,  that  the  failure  to  define  the 
meaning  of  the  word  "break"  is  erroneous,  there  being  no  spe- 
cial exception  saved  to  it  on  the  ground  of  such  omission,  and  no 
proper  instruction  upon  the  subject  requested  by  defendant  and 
refused  by  the  court,  the  exercise  of  the  authority  to  revise  the 
charge  and  reverse  the  case  for  such  error  depends  upon  the  in- 
quiry whether  the  error  was  fundamental  or  calculated  to  injure 
the  rights  of  the  defendant.    If  found  to  be  of  that  character, 
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the  defendant  is  entitled  to  a  new  trial,  though  he  neither  ex- 
cepted to  the  charge  nor  asked  further  instructions.  (Henry  v. 
The  State,  9  Texas  Ct.  App.,  59;  Leache  v.  The  State,  22  Texas 
Ct.  App.,  314,  where  all  the  authorities  are  collated;  Cook  v.  The 
State,  Id.,  511.) 

In  this  case  it  is  contended  that  the  evidence  shows  no  such 
actual  breaking  into  the  jail  as  the  word  "break"  is  generally 
used  and  imderstood  to  mean  in  common  language,  because  the 
entrance  was  effected  through  an  unlocked  door  by  simply  turn- 
ing a  bolt,  without  any  other  violence  to  the  house.  Even  if 
this  were  true,  in  so  far  as  the  first  entry  by  the  parties  into  the 
lower  story  of  the  house  is  proven,  this  lower  story  was  not  the 
apartment  in  which  prisoners  were  confined.  The  cages  and 
prisoners  were  up  stairs.  These  parties,  after  getting  into  the 
lower  hall  by  unbolting  the  door,  waited  until  the  jailer  returned, 
and  with  threats  of  summary  violence  they  forced  him,  at  the 
muzzle  of  their  pistols,  to  go  up  stairs  and  unlock  the  doors  and 
cages  for  them.  Such  force  was  as  illegal  and  as  effectual  as  if 
they  had  crushed  the  doors  in  with  battering  rams.  If,  instead 
of  forcing  the  jailor  thus  to  open  the  door,  any  one  of  the  parties 
had  taken  the  key  from  him  at  the  point  of  his  pistol  and  then 
gone  up  stairs  and  imlocked  the  doors  with  it,  can  it  for  a  mo- 
ment be  doubted  but  that,  in  common  language,  it  would  be  said, 
and  with  truth,  that  such  party  broke  into  the  jail?  We  think 
not.  When  the  jailor  did  as  they  commanded,  it  was  just  as 
though  they  had  done  the  act  with  their  own  hands.  **  Qui  facit 
per  alium  facit  per  5e,"  is  a  maxim  applicable  in  criminal  as 
well  as  civil  law.  (Doss  v.  The  State,  21  Texas  Ct.  App.,  505;  6 
Crim.  Law  Mag.,  350.)  Viewed  in  the  light  of  the  facts  proven, 
even  if  it  be  conceded  that  the  charge  of  the  court  was  errone- 
ous in  omitting  to  define  the  word  "break,"  the  error  is  not  fun- 
damental, and  is  simply  error  without  prejudice,  which,  without 
special  exception  thereto,  is  always  harmless. 

Exceptions  were  reserved  to  the  acts,  sayings  and  movements 
of  John  Williams  and  George  Dennis,  two  of  the  parties  impli- 
cated in  the  jail  breaking,  before  and  subsequent  to  the  commis- 
sion of  the  crime,  and  when  this  defendant  was  not  present.  As 
exhibited  in  the  record,  we  are  of  opinion  the  testimony  was 
properly  admitted.  A  conspiracy  between  the  parties  and  de- 
fendant is,  we  think,  clearly  established  by  the  circmnstances, 
when  considered  all  together.  What  was  said  cmd  done  before 
consiunmation  of  the  common  design  by  any  one  or  more  of  the 
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conspirators,  axid  in  furtherance  of  it,  was  unquestionably  ad- 
missible under  well  established  rules.  As  to  what  was  done  in 
arresting  and  bringing  back  the  two  parties  named,  after  the 
consummation  of  the  act,  and  when  defendant  was  not  present, 
this  was  legitimate  and  admissible  for  the  purpose  of  identifying 
all  the  parties  connected  with  the  crime. 

There  were  five  parties  acting  together.  After  releasing  the 
prisoners  they  took  them,  with  the  jailor,  out  of  town  to  a 
thicket,  and  there  they  got  their  horses  and  buggy  and  left  with 
Henry  Williams,  whose  rescue  they  were  effecting,  and  turned 
the  other  prisoners  and  the  jailor  loose.  It  was  night  and  so 
dark  that  the  jailor  could  not  see  the  parties,  or  any  of  them,  so 
as  to  identify  them,  but,  before  they  left,  he  went  up  to  shake 
hands  with  the  prisoner,  Henry  Williams,  and  f  oimd  that  the 
prisoner  was  moimted  upon  a  roan  horse,  and  he  also  saw  a 
white  or  gray  horse  in  the  crowd.  That  night  the  sheriff  with 
a  posse  started  in  pursuit,  and  striking  a  trail,  they  followed  it 
for  many  miles  imtil  the  fleeing  parties  separated  and  took  dif- 
ferent directions.  The  posse  from  this  point  followed  one  of  the 
trails.  They  trailed  the  buggy,  and  followed  it  imtil  they  came 
upon  John  Williams  and  George  Dennis  at  a  deserted  ranch,  and 
one  of  the  horses  they  had  with  them  was  a  roan  horse.  They 
arrested  and  brought  them  back  to  town.  As  before  stated,  this 
evidence  was  legitimate  as  going  to  prove  the  identity  of  the 
parties  who  had  committed  the  crime.  There  was  no  act  or 
statement  of  the  parties  calculated  in  the  slightest  degree  to  in- 
jure the  defendant  permitted  to  be  given  in  evidence.  We  see 
no  error  in  the  rulings  of  the  court  permitting  the  testimony  in 
the  first  instance,  and  in  refusing  to  strike  it  out  in  the  second. 

Objection  was  made  to  the  testimony  of  Mrs.  Neal  Shelly,  to 
the  effect  that  a  few  days  prior  to  the  jail  breaking  the  wife  of 
John  Williams  told  witness,  at  John  Williams's  house,  that  the 
defendant  in  this  case,  who  was  also  there,  was  an  uncle  of  John 
Williams,  and  that  she  heard  John  call  him  "Uncle  Ike."  If  it 
be  conceded  that  this  testimony  was  hearsay,  and  Consequently 
inadmissible,  no  injury  could  possibly  accrue  to  defendant  from 
it,  because  the  witness  Fred  A.  Beall,  deputy  sheriff  of  Nolan 
county,  who  knew  the  Williams  family,  testified  that  John  Wil- 
liams was  a  nephew  of  this  defendant.  Moreover,  Mrs.  Shelly 
identified  the  defendant  as  the  party  she  had  seen  and  been  in- 
troduced to  at  John  Williams's  on  the  occasion  referred  to  by 
her. 
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Syllabus. 

It  is  urgently  insisted  that  the  evidence  in  the  case  is  insuffi- 
cient to  connect  this  defendant  satisfactorily  and  conclusively 
with  the  crime  committed.  We  do  not  think  so.  On  the  contrary, 
we  think  the  evidence,  though  circumstantial,  fully  warrants 
the  findings  of  the  jury.  We  are  of  opinion  appellant  has  had  a 
fair  trial,  and,  having  found  no  error  in  the  record  requiring  a 
reversal  of  the  judgment,  the  same  is  affirmed. 

Affirmed. 

Opinion  delivered  October  19, 1887. 


No.  2599. 
John  Williams  v.  The  State. 

1.  PBACTiOB^CoNTiBruAircB— BniL  OF  ExcBPTiONS.^The  action  of  the 

trial  court  in  refasing  an  application  for  continuance  will  uot  be  revised 
unless  exception  to  tuch  action  is  presented  by  proper  bilL 

2.  Jury  Law— Case  Stated.— Under  an  established  rale  of  practice  in  this 

State,  no  challenge  to  the  array  of  jurors  selected  by  jury  commissioners 
can  be  entertained.  The  record  in  this  case  discloses  that,  at  the  pre- 
yious  term  of  the  trial  court,  the  term  being  then  limited  to  three  weeks, 
the  court  appointed  jury  commissioners  to  select  jurors  to  serve  at  the 
ensuing  term,  and  the  said  commissioners  selected  jurors  to  serve  for 
three  weeks.  After  the  adjournment  of  the  said  previous  term  the  Legis- 
lature enlarged  the  term  of  the  trial  court  to  four  weeks;  and,  upon  the 
assembling  of  court,  the  trial  judge  appointed  commissioners  to  select 
Jurors  to  serve  at  the  next  term,  and  caused  them  also  to  draw  and  select 
Jurors  to  serve  at  the  fourth  week  of  the  then  term.  It  was  before  the 
Jury  thus  selected  to  serve  during  the  fourth  week  that  the  accused  in 
this  case  was  tried.  His  challenge  to  the  array  was  based  upon  the 
groand  that  the  jury  was  not  selected  by  the  jury  commissioners  ap- 
pointed at  the  previous  term  of  the  court.  Held^  that  the  challenge  ^kb 
properly  overruled.  See  the  opinion  in  eztenso  on  the  question. 
8.  Practicb— Privilboe  of  Counsel.— Violent  language  used  in  argument 
by  the  prosecuting  counsel,  if  the  same  was  called  forth  and  demanded 
by  remarks  of  counsel  for  the  defense,  can  not  be  held  to  constitute  such 
an  abuse  of  the  privilege  of  argument  as  will  vitiate  a  conviction.  Bee 
the  statement  of  the  case  in  illustration. 

Appeal  from  the  District  Court  of  Comanche.    Tried  below 
before  the  Hon.  T.  H.  Conner. 
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Statement  of  the  case. 

This  is  the  companion  case  to  the  preceding  case  of  I.  N. 
Williams  v.  The  State.  The  conviction  was  had  under  an  in- 
dictment charging  the  appellant  with  breaking  into  the  Co- 
manche coimty  jail  on  the  night  of  April  28,  1886,  and  liber- 
ating certain  prisoners.  The  report  of  the  I.  N.  Williams  case, 
commencing  on  page  17  of  this  volume,  contains  a  full  statement 
of  the  evidence  adduced  upon  that  trial.  The  same  witnesses 
who  testified  upon  that  trial  also  testified  to  substantially  the 
same  facts  in  this  case.  The  penalty  assessed  against  this  ap- 
I)ellant  was  a  term  of  two  years  in  the  penitentiary. 

The  subject  matter  of  the  ruling  announced  in  the  third  head 
note  of  this  report  is  embraced  in  the  appellant's  second  bill  of 
exceptions.  That  bill  of  exceptions  recites  that  the  prosecuting 
counsel,  in  his  closing  argument  to  the  jury,  used  the  follow- 
ing language:  ^'The  counsel  for  the  defendant  in  this  case 
keeps  throwing  it  in  my  face,  and  asking  the  question:  -Where 
is  the  evidence  that  shows  old  Ike  Williams  to  have  been  pres- 
ent at  the  breaking  of  the  jail?*  To  this  I  have  to  reply:  Gen- 
tlemen, go  and  examine  the  records  of  this  court  for  last  week, 
and  you  will  see  where  a  jury  of  twelve  men  have  said  by  their 
verdict  that  Ike  Williams  was  present  at  the  jail.  I  would  not 
go  into  that  matter  if  I  was  not  forced  to  do  so."  Signing  this 
bill,  the  trial  judge  explained:  *'0n  the  trial  a  number  of  wit- 
nesses were  asked  and  testified  that  they  testified  on  the  trial 
of  the  Ike  Williams  case  referred  to  in  the  above  bill,  and 
during  the  progress  of  the  trial  reference  was  made  more  than 
once  to  the  Ike  Williams  trial.  And  in  the  argument  for  the 
defense,  two  at  least,  of  defendant's  counsel,  to  wit,  Messrs. 
Thurmon  and  Jenkins,  each  referred  to  the  Ike  Williams  trial, 
and,  addressing  the  district  attorney,  a^ked:  'Where  is  the 
evidence  showing  that  old  man  Ike  Williams  was  one  of  the 
five  men  who  broke  the  jailP  or  words  to  that  effect.  The  lan- 
guage of  the  district  attorney,  set  forth  in  the  above  bill,  was 
used  in  the  closing  argument,  and  was  addressed  to  the  counsel 
for  the  defense,  in  answer  to  their  argument." 

The  motion  for  new  trial  raised  the  question  discussed  in  the 
opinion. 

lAndsey  &  Hutchinson  and «/.  C.  Jenkins,  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 
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Opioion  of  the  court 

White,  PRESiDma  Judge.  This  is  a  companion  case  to  that 
of  L  N.  Williams  v.  The  State,  just  decided,  grew  out  of  the 
same  transaction,  and  was  a  similar  prosecution  for  jail  break- 
ing. 

I.  No  bill  of  exception  having  been  reserved  to  the  court's 
overruling  defendant's  application  for  continuance,  he  is  not 
entitled  to  a  revision  of  the  ruling  in  this  court.  (Scott  v.  The 
State,  23  Texas  Ct.  Ap.,  522.) 

II.  It  appears  from  the  record  that  at  the  last  previous  term  of 
the  court  the  jury  commissioners  had  only  drawn  and  selected 
jurors  for  three  weeks  of  the  next  term.  At  the  time  they  acted, 
the  length  of  the  term  of  the  district  court  for  Comanche  county, 
fixed  by  law,  was  three  weeks.  After  adjournment  of  that  term, 
the  Legislature  had  lengthened  the  term  to  four  weeks.  When 
court  convened  the  jury  commissioners  of  the  then  present  tenn 
were  required  to  draw  and  select  jurors  for  the  fourth  week  of 
said  term.  The  jury  in  this  case  was  composed  of  the  jurymen 
thus  selected  and  drawn,  and  defendant  challenged  the  array  be- 
cause they  had  been  selected  by  the  jury  commissioners  of  the 
present  and  not  of  the  previous  term.  This  challenge  was  rightly 
overruled  by  the  court.  The  mode  and  manner  of  selecting  jurors 
for  said  fourth  week  was  in  conformity  with  law.  (Elkins  v. 
The  State,  1  Texas  Ct.  App.,  539;  Shackelford  v.  The  State,  2 
Texas  Ct.  App.,  385;  O'Bryan  v.  The  State,  12  Texas  Ct.  App., 
118.)  No  challenge  to  the  array  of  jurors  selected  by  jury  com- 
missioners can  be  entertained.     (Id.) 

We  are  of  opinion,  independently  of  the  cases  cited,  that  author- 
ity for  the  court's  action  in  the  premises  might  well  be  predicated  . 
upon  the  spirit  and  intent  of  the  provisions  of  article  3022  of  the 
Kevised  Statutes.  These  provisions  are  not  in  conflict  with 
article  658,  Code  of  Criminal  Procedure,  but  leave  it  discretion- 
ary with  the  court,  "when  it  may  deem  necebsary,'*  to  appoint 
jury  commissioners  where  they  have  not  been  appointed  in  time 
to  make  selection  of  jurymen;  and  no  good  reason  is  seen  why 
the  cotirt  can  not,  as  was  done,  utilize  for  that  purpose  the  ser- 
vices of  the  commissioners  already  appointed  to  select  for  the 
next  term  of  court. 

III.  As  to  the  complaints  made  of  the  charge  of  the  court, 
suffice  it  to  say,  the  questions  raised  and  circumstances  con- 
nected with  them,  are  identically  the  same  as  in  the  I.  N.  Wil- 
liams case,  and  need  no  further  discussion  or  amplification.  No 
reversible  error  as  to  the  charge  is  presented. 
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SyQaboB. 

IV.  The  language  of  the  district  attorney,  in  his  clojsing 
speech,  which  is  made  the  subject  of  a  bill  of  exception,  was 
provoked,  it  appears,  by  the  defendant's  counsel,  and  was  simply 
an  answer  to  remarks  made  by  them,  demanding  and  forcing 
from  him  a  reply.  Under  such  circumstances  he  can  not  be 
heard  to  complain.  (Pierson  v.  The  State,  18  Texas  Ct  App., 
^25;  House  v.  The  State,  19  Texas  Ct.  App.,  227.) 

As  in  the  Ike  Williams  case,  so  in  this,  we  have,  found  no 
reversible  error  in  the  judgment  of  conviction,  and  it  is  there- 
fore affirmed. 

AffirmecL 

Opinion  delivered  October  19, 1887.  , 


No.  2597. 
John  Holsby  v.  The  State. 

1  Pbactice.— The  role  obtains  in  this  State  that  '^whenever  there  !■  reason 
to  apprehend  that  injarymay  have  resulted  to  the  defendant,  espeeially 
in  a  ease  of  f eI<Hiy.  from  t^  failure  to  observe  directions  given  the  eoort  by 
the  Legislature,  the  judgment  of  eonvietion  will  be  reversed." 

H,  Same.— Subdivision  8  of  article  660  of  the  Code  of  Criminal  Procedure, 
which  provides,  in  substance,  that  at  the  inception  of  the  trial  the  prose- 
cutlog  counsel  shall  state  to  the  Jury  the  nature  of  the  accusation  against 
the  defendant,  and  the  facts  which  are  expected  to  be  proved  by  the 
State  in  support  thereof,  is  merely  directory,  and  its  disregard  is  not 
eanse  for  reversal  unless  there  be  cause  to  apprehend  that  such  disregard 
resulted  injuriously  to  the  rights  of  the  defendant.  Such  probable  in- 
jury is  not  apparent  in  this  case. 

8.  Samr—Evidbncb.— An  inquiry  as  to  character  must  be  limited  to  the  gen- 
eral reputation  of  the  person  impugned  in  the  community  of  his  resi- 
dence or  where  he  is  best  known,  and  the  witness  must  speak  from  his 
knowledge  of  that  general  reputation,  and  not  from  his  own  individual 
opinion.  If  the  defendant  voluntarily  puts  his  character  in  issue,  the 
prosecution  is  entitled  to  rebutting  evidence  if  it  can  produce  it,  but 
such  evidence  must  be  confined  to  the  general  reputation  of  the  defend- 
ant, and  can  not  be  extended  to  particular  acts.  There  is  no  rule  of  law 
which  win  i>ermit  an  inquiry  into  the  character  of  the  defendant's  asso- 
eiates,  and  in  permitting  such  inquiry  in  this  case  the  trial  court  erred. 

A  Thkft— Chabgw  of  the  Court— Fraudulent  Intent  in  the  taking 
of  the  alleged  stolen  property  must  be  shown  in  order  to  authorize  a  con- 
viction for  theft,  and  it  devolves  upon  the  trial  court  to  so  instruct  the 
jury  affirmatively  and  directly. 
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Statement  of  the  case. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before 
the  Hon.  G.  H.  Noonan. 

The  conviction  in  this  case  was  for  the  theft  of  two  mnles^  the 
property  of  Frank  Sherwood,  in  Bexar  county,  Texas,  on  the 
first  day  of  April,  1886.  The  penalty  assessed  against  the  appel- 
lant wBfi  a  term  of  five  years  in  the  penitentiary. 

Frank  Sherwood  was  the  first  witness  for  the  State.  He  testi- 
fied, in  substance,  that  he  had  seen  the  defendant  prior  to  this 
trial,  and  knew  that  for  a  time  he  lived  in  the  cedar  brakes  in 
Kendall  county.  Witness,  driving  a  wagon  drawn  by  a  mule 
and  a  horse,  and  his  brother  driving  a  wajgon  drawn  by  two 
mules  and  two  horses,  all  of  which  animals  belonged  to  the  wit- 
ness, went  into  camp  about  sundown  on  the  evening  of  April  1, 
1886,  at  a  point  on  the  San  Antonio  and  Boeme  road,  in  Bexar 
county,  Texas,  about  twenty-one  miles  from  San  Antonio.  He 
hoppled  his  said  horses  and  mules  and  turned  them  out  of  camp 
to  graze  during  the  night,  and  last  saw  them  all  together  at  about 
nine  o'clock.  Two  of  the  mules,  a  bay  and  a  brown,  disappeared 
during  the  night.  From  information  subsequently  obtained  from 
T.  M.  Prince,  in  San  Marcos,  in  Hays  county,  the  witness  went 
to  the  house  of  William  Eay,  about  three  miles  from  Manor,  in 
Travis  county,  where  he  f oxmd  his  said  mules  in  the  possession 
of  the  said  Ray.    Ray  exhibited  no  bill  of  sale. 

B.  F.  Elirkendall  testified,  for  the  State,  in  substance,  that  he 
knew  John  and  Bud  Holsey  and  John  Rawles,  who,  prior  to 
March  31,  1886,  lived  together  in  a  tent  in  the  cedar  brake,  in 
Kendall  county,  about  twenty  miles  from  the  twenty-first  mile 
post  out  from  San  Antonio  on  the  Boeme  road.  On  the  afternoon 
of  March  31,  1886,  the  witness,  then  on  his  way  to  San  Antonio, 
met  the  said  Holseys  and  Rawles  at  a  point  on  the  Guadalupe 
river,  about  five  miles  from  their  tents  and  about  twenty  miles 
from  the  said  twenty-first  mile  post.  They  were  on  horseback, 
and  traveling  towards  their  tents.  They  said  they  had  been 
hunting  Silas  Davis's  horses,  but,  as  it  was  late,  were  going  home. 
Witness  never  afterwards  saw  the  Holseys,  or  either  of  them,  or 
Rawles,  in  the  cedar  brake.  Witness  arrived  in  San  Antonio  on 
the  next  day,  April  1,  1886.  At  a  branch,  about  five  miles  out 
from  San  Antonio,  the  witness  met  Frank  Sherwood^  going  to- 
wards Boeme. 

Cross  examined,  the  witness  said  that  the  five  mile  branch, 
where  he  met  Sherwood  on  April  1,  and  the  point  on  the  Guada- 
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Statement  of  the  case. 


Jape  where,  twenty-four  hours  before,  he  met  the  Holseys  and 
Bawles,  were  about  thirty-five  miles  apart.  Witness  did  not,  on 
the  said  Maxch.  31,  see  the  Holseys  and  Rawles  nearer  the  San 
Antonio  and  Boerne  road  than  twenty  miles.  He  did  not  know 
where  they  went  to  after  separating  from  him.  Witness  did  not 
know  how^  tlie  mules  passed  out  of  the  possession  of  Frank  Sher- 
wood. 

Z.  Mott,  tlie  next  witness  for  the  State,  testified  that  he  was 

with  Kirkendall  when  he  met  the  Holseys  and  Rawles  on  March 

31, 1885.     Tlie  place  of  meeting  was  near  the  back  fence  of  the 

witness's  field.     Witness  told  the  Holseys  and  Rawles  where  he 

had  recently  seen  some  horses  that  looked  like  the  Davis  horses. 

The  Holseys  and  Rawles  came  to  witness's  house  on  the  next 

morning,  at  about  thirty  minutes  by  sun,  and  said  that  they 

went  to  the  horses  described  by  witness,  and  found  them  not  to 

be  the  Davis  horses.    When  they  left  the  witness  and  Elirkendall, 

on  the  evening  before,  they  went  towards  their  homes  in  the 

cedar  brakes.    The  defendant  at  that  time  owned  a  bay  and  a 

Ught  dun  horse  and  a  wagon. 

T.  M.  Prince  was  the  next  witness  for  the  State.  He  testified, 
in  substance,  that  he  was  city  marshal  of  the  town  of  San  Mar- 
cos in  April,  1886.  Some  time  in  May,  1886,  he  met  Frank  Sher- 
wood, who  described  the  mules  for  which  he  was  then  looking. 
Witness  told  Sherwood  that  on  or  about  April  2  or  3,  1886,  he 
saw  two  such  mules  hitched  to  a  two  horse  wagon,  and  in  the 
possession  of  a  woman.  Witness  was  then  confronted  with  Mrs. 
John  Holsey,  the  wife  of  the  defendant,  but  was  imable  to  iden- 
tify her  as  the  woman  he  saw  in  charge  of  the  wagon  and  mules. 
Sherwood  afterwards  passed  through  San  Marcos,  and  had  in 
his  possession  two  mules  which  witness  took  to  be  the  ones  he 
previously  saw  hitched  to  the  wagon  in  possession  of  the  woman. 
Cross  examined,  the  witness  stated  that  while  the  woman  had 
the  mules  and  wagon  in  possession,  they  stood  on  the  public 
square  for  more  than  an  hour.  Witness  had  never  heard  any 
one  question  the  defendant's  character  for  honesty,  and  this  was 
the  first  criminal  charge  witness  had  known  to  be  brought 
against  him.  Witness  had  known  the  defendant  for  several 
years.  At  this  point  the  defendant's  coimsel  asked  witness  if  he 
knew  the  defendant's  character  for  honesty.  The  witness  asked 
if  he  was  interrogated  as  an  olBScer  or  as  a  private  citizen.  He 
was  then  asked  by  the  coimsel  if  he  knew  the  defendant's  rep- 
utation for  honesty.    He  replied  that  he  had  never  heard  his 
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honesty  assailed,  except  that  he  associated  with  people  who  were 
supposed  to  be  dealers  in  irtolen  stock,  and  for  that  reason  was 
watched  by  the  officers. 

Elijah  Hicks,  the  uncle  of  the  defendant  and  his  brother  Bud, 
was  the  next  witness  for  the  State.  He  testified  that  he  lived  in  . 
Caldwell  county,  Texas,  about  seven  miles  northeast  from  San 
Marcos.  Defendant  and  his  wife  and  Bud  Holsey  came  to  wit- 
ness's house  on  the  first  Sunday  in  April,  1886,  Bud  riding  his 
sorrel  horse,  and  defendant  and  his  wife  in  a  wagon  drawn  by 
two  mules.  Defendant's  two  horses  which  he  brought  with  him 
were  turned  into  witness  pasture.  Defendant  and  his  wife,  with 
the  wagon  and  mules,  left  witness's  house  on  the  following  Tues- 
day, and  Bud  Holsey  two  or  three  days  later.  About  two  weeks 
later  defendant  and  his  wife  came  back  to  witness's  house,  ac- 
companied by  John  Rawles.  Just  before  his  return  with  his 
wife,  defendant  came  to  witness's  house  and  got  his  horses  to 
pull  his  wagon  hopie.  He  said  that  he  had  been  to  the  house  of 
his  mother-in-law,  but  did  not  say  iK^iat  he  had  done  with  the 
mules. 

Mrs.  M.  E.  Bay,  an  aunt  of  the  defendant's  wife,  was  the  next 
witness  for  the  State.  She  testified  that  she  lived  below  Manor, 
in  Travis  county,  about  eighteen  miles  northeast  of  Austin. 
Witness  was  at  her  father's  house  in  the  spring  of  1886,  and  saw 
the  defendant  and  hifi^  wife  and  child,  his  brother  Bud,. and  John 
Rawles,  at  that  house.  Defendant  had  a  wagon  and  two  mules. 
Witness  imderstood  that  defendant  sold  the  mules  to  her  hus- 
band. Witness  did  not  see  or  hear  the  trade,  but  understood 
that  no  bill  of  sale  passed,  and  that  iiie  mules  were  sold  to  her 
husband  on  credit,  to  be  paid  for  in  the  fall,  when  a  bill  of  sale 
was  to  be  executed.  The  trade  was  made  between  April  10  and 
20.  Defendant  left  by  rail  on  the  day  after  the  trade,  and  soon 
returned  with  a  pair  of  horses.  Three  weeks  later  Mr.  Sherwood 
appeared,  claimed  and  recovered  the  mules. 

William  Bay,  the  husband  of  the  last  witness,  testified,  for  the 
State,  that  John  and  Bud  Holsey  and  Tom  Lockwood  came  to 
his  house  in  April,  1886.  Witness  had  never  seen  the  man 
Eawles.  He  did  not  accompany  his  wife  to  her  father's  house 
on  the  occasion  referred  to  by  her,  but  joined  her  there  three  days 
later.  He  first  met  defendant  at  Lockwood's  house,  where  the 
proposition  to  buy  the  mules  was  made  by  witness.  Defendant 
accompanied  witness  to  his  house,  where  the  trade  was  made. 
Witness  executed  his  note  for  one  htmdred  and  twenty-five  dol- 
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lars,  payable  to  the  defendant  in  November,  1886,  when  he  was 
to  receive  from. the  said  defendant  a  bill  of  sale  conveying  the 
mules.  The  defendant  claimed  to  own  the  mules  and  to  have 
authority  to  sell  them.  Witness  denied  that  he  ever  told  Sher- 
wood that  he  made  a  cash  payment  to  defendant  of  fifty  dollars 
on  the  mules. 

The  State  closed. 

Mrs.  N.  C.  Holpey,  the  wife  of  the  defendant,  was  his  first  wit- 
ness. She  testified,  in  substance,  that  the  defendant,  accompan- 
ied by  herself  and  his  brother  Bud,  left  home  on  the  morning  of 
April  2,  1886,  to  visit  the  witness's  mother,  who  lived  in  Travis 
county.  Defendant  and  his  brother  Bud  did  not  leave  the  de- 
fendant's house  during  the  day  preceding  their  departure  on  the 
said  visit  Witness  could  not  remember  where  they  camped  on 
the  first  night  out  They  camped  on  the  second  night  (April  4) 
on  York  cre^.  They  were  then  traveling  in  the  defendant's 
wagon,  drawn  by  the  defendant's  two  horses.  While  camped  on 
York  creek,  John  Bawles  came  to  them  having  in  his  possession 
the  two  mules  afterward  claimed  by  Mr.  Sherwood.  Tl  >se  two 
mules  he  tcaded  to  the  defendant  for  one  of  his  horses  and  thirty- 
five  doUars  in  money,  which  the  witness  provided.  Rawles  left 
with  the  horse  and  money,  leaving  the  two  mules  in  camp.  The 
journey  was  then  resumed,  the  two  mules  being  worked  to  the 
wagon  and  Bud  Holsey  riding  the  remaining  horse.  The  party 
having  in  their  possession  only  the  wagon,  the  two  mules  and 
the  one  horse,  reached  the  house  of  Elijah  Hicks,  in  Caldwell 
county,  on  Sunday.  They  remained  at  Hicks's  two  or  three  days 
and  went  on  to  witness's  mother's  house.  Defends ::  sold  the 
two  mules  to  William  Ray  for  one  hundred  and  twenty-five  dol- 
lars, on  credit,  taking  his  promissory  note. 

Defendant  went  ba(^  to  Hicks's  house  and  borrowed  a  horse  of 
Hicks  to  work  with  his  horse  in  getting  back  home. 

Cross  examined,  the  witness  reiterated  that  the  defendant  took 
bat  one  horse  to  Hicks's  house.  The  party  did  not  pass  through 
the  town  of  San  Marcos,  but,  going  east  through  New  Braunf els, 
traveled  the  Boeme  and  New  Braunf  els  road.  John  Bawles  was 
not  at  defendant's  house  on  April  2,  when  the  journey  was  com- 
menced, nor  on  the  day  J)ef ore.  Defendant  did  not  leave  his 
house  on  April  1,  and  could  not  then  have  been  in  Z.  Mott's  neigh- 
borhood. Defendant  and  Bud  Holsey  did  make  a  search  for 
Davis's  horses,  for  Mrs.  Davis,  but  that  was  three  or  four  days 
prior  to  April  2. 
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Mrs.  B.  R.  Holsey,  the  defendant's  mother,  testified,  in  his  behalf, 
that  she  was  present  when  defendant,  his  wife  and  brother,  left 
home  on  the  morning  of  April  2,  1886,  to  •visit  Travis  comity. 
They  left  in  defendant's  wagon,  drawn  by  defendant's  two 
horses.  Some  time  after  they  left,  John  Rawles,  whom  witness 
had  not  seen  for  two  or  three  days,  came  to  the  house  leading 
two  mules,  for  which  he  said  he  had  traded  two  horses,  with  a 
Mexican.  He  asked  for  defendant  and  his  brother.  Witness 
told  him  that  they  had  started  to  Travis  county.  About  mid- 
af temoon,  Rawles  left  with  the  mules,  saying  that  he  was  going 
on  a  visit  to  his  sister,  near  Austin,  in  Travis  coimty. 

On  her  cross-examination,  the  witness  stated  that  the  defend- 
ant and  Bud  Holsey  were  at  home  throughout  the  day  of  April, 
1.  Rawles  was  not  there  on  that  day,  nor  was  he  there  on  March 
31.  When  defendant  and  his  wife  got  back  from  Travis  county, 
they  had  one  of  defendant's  horses,  and  one  of  Elijah  Hicks's 
horses.  Rawles  came  to  the  house  a  few  days  later,  and  said 
that  he  had  been  to  see  his  sister,  who  lived  in  Travis  county. 
Witness's  daughter  was  present  when  Rawles  brought  the  two 
mules  to  witness's  house,  on  April  2,  1887.  The  two  Holseys 
were  at  home  all  day  on  March  31,  and  consequently  could  not 
have  been  horse  himting  with  Rawles. 

Mrs.  Scott,  the  mother-in-law  of  the  defendant,  testified  that, 
on  the  morning  following  the  arrival  at  her  house  in  Travis 
county  of  defendant,  she  saw  John  Rawles  riding  a  horse  which 
she  knew  to  have  belonged  to  defendant.  Rawles  was  frequently 
at  witness's  house.  While  at  witness's  house,  defendant  sold 
two  mules  to  William  Ray.  He  then  went  oflf  by  rail,  and 
returned  with  two  horses  to  pull  his  wagon  home. 

The  material  part  of  the  testimony  of  J.  L.  Holsey,  the  defend- 
ant's father,  was,  that  defendant  started  to  Travis  county  on  the 
morning  of  April  2,  driving  his  own  horses.  He  returned  with 
one  of  his  own  and  one  of  Elijah  Hicks's  horses. 

The  cross-examination  of  this  witness  elicited  nothing  material 
except  his  statement  that  the  defendant  and  Bud  Holsey  spent 
the  day  previous  to  their  departure  for  Travis  county,  himting 
Silas  Davis's  horses.  He  did  not  see  Rawles  on  that  day.  Several 
witnesses  were  introduced  who  supported  the  defendant's  repu- 
tation for  honesty,  and  the  defense  closed. 

Elijah  Hicks,  being  recalled  by  the  State,  in  rebuttal,  testified 
that  defendant  with  his  wife  and  brother.  Bud,  brought  to  his 
house  on  the  first  Sunday  in  April,  defendant's  two  certain  sorrel 
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horses,  which  the  witness  knew  well,  and  two  mules.  The  two 
horses  described  were  the  horses  afterwards  used  by  defendant 
to  draw  his  wagon  back  home. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the* 
opinion. 

No  brief  for  the  appellant  has  reached  the  Reporters. 

W.  L.  DavidsoUy  Assistant  Attomqiy  General,  for  the  State. 

"WrLLSON,  JuDGB.  Article  660  of  the  Code  of  Criminal  Pro- 
cedure, which  prescribes  the  order  in  which  a  trial  befgre  a  jury 
shall  be  conducted,  provides  in  subdivision  3  that  *^the  district 
attorney  or  the  counsel  prosecuting  in  his  absence,  shall  state  to 
the  jury  the  natiu'e  of  the  accusation  and  the  facts  which  are 
exi)ected  to  be  proved  by  the  State  in  support  thereof."  This 
subdivision  of  said  article  we  construe  to  be  merely  directory y 
and  a  disregard  thereof  is  not,  in  our  opinion,  per  se  such  error 
as  invalidates  a  conviction. 

"Wherever  there  is  reason  to  apprehend  that  injury  may  have 
resulted  to  the  defendant,  especially  in  a  case  of  felony,  from  a 
failure  to  observe  directions  given  the  court  by  the  Legislature, 
we  think,  imquestionably,  the  judgment  should  be  reversed.  *' 
(Campbell  v.  The  State,  42  Texas,  591.)  There  is  no  apparent 
reason  for  apprehending  that  a  disregard  of  the  direction  con- 
tained in  subdivision  three  resulted  injuriously  to  the  defendant, 
and  it  is  not  made  to  appear  in  the  record  that  any  injury  did 
result  to  him  therefrom.  This  requirement  is  quite  different 
from  that  contained  in  subdivision  one  of  said  article,  and  which 
this  court  has  held  to  be  mandatory,  and  a  disregard  of  which  is 
per  se  material  error,  although  injury  to  the  defendant  be  not 
shown  to  have  resulted  therefrom.  (Wilkins  v.  The  State,  15 
Texas  Ct.  App.,  420;  White  v.  The  State,  18  Texas  Ct.  App.,  57.) 
The  hold,  therefore,  that  the  error  complained  of  in  defendant's 
bill  of  exception  nimiber  one  is  not  a  material  one. 

We  will  remark,  however,  that  in  the  conduct  of  trials  the 
directions  prescribed  by  the  statute  should  be  strictly  followed, 
and  especially  when  those  directions  are  insisted  upon  by  the  de- 
fendant. The  Legislative  will,  when  plainly  expressed,  should 
be  observed  and  rigidly  adhered  to  by  the  courts  in  matters  of 
practice,  as  well  as  in  all  other  respects. 
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When  the  defendant  has  voluntarily  put  his  character  in  issue, 
the  prosecution  may  introduce  evidence  in  rebuttal,  but  ordi- 
narily such  rebutting  testimony  must  be  confined  to  general 
reputation  and  can  not  be  extended  to  particular  acts.  An 
inquiry  as  to  character  must  be  limited  to  the  general  reputation 
of  the  person  in  the  community  of  his  residence,  or  where  he  is 
best  known,  and  the  witness  must  speak  from  his  knowlege  of 
this  general  character,  and  not  from  his  own  individual  opinion. 
(Brownlee  v.  The  State,  13  Texas  Ct.  App.,  255;  Wharton's 
Criminal  Evidence,  section^  61.)  The  evidence  as  to  character 
should  be  confined  to  the  defendants  character  alone,  and  the 
inquiry  should  not  be  extended  to  the  charact^^-*  of  others  con- 
nected with  him,  or  with  whom  he  may  associate.  We  know  of 
no  rule  of  evidence  which  authorizes  an  inquiry  as  to  the  charac- 
ter of  a  defendant's  associates.  In  the  case  before  ns  such  evi- 
dence was  admitted  oyer  defendant's  objection,  and  was  clearly 
calculated  to  operate  to  his  prejudice.  Because  of  this  error  the 
conviction  should  not  be  permitted  to  stand. 

There  is  a  defect  in  the  diarge  of  the  court,  whidbi,  tiiough  not 
excepted  to,  we  think  proper  to  notice.  In  defining  th^t,  it 
omits  the  word  "fraudulent,'*  and  the  jury  are  no  where  in  the 
charge  directly  instructed  that  to  constitute  theft  there  must  be 
a  fraudulent  taking  of  the  property.  Considering  the  charge  as 
a  whole,  it  inf  erentially  means  that  the  taking  must  have  been 
fraudulent^  but,  as  the  fraudulent  intent  is  the  very  gist  of  this 
offense,  the  jury  should  have  been  directly  and  plainly  so  in- 
structed. In  other  respects,  the  charge  of  the  court  does  not 
appear  to  be  objectionable  in  any  material  particular. 

Because  the  court  erred  in  admitting  the  testimony  of  tie  wit- 
ness Prince,  relative  to  the  character  of  the  defendant's  associ- 
ates, and  that  because  of  the  character  of  said  associates  the 
defendant  had  been  under  the  surveillance  of  the  oflBcers;  and 
also  because  of  the  error  in  the  charge. above  mentioned;  and, 
further,  because  of  the  unsatisfactory  and  inconclusive  character 
of  the  evidence  upon  which  the  conviction  is  based,  the  judg- 
ment is  reversed,  and  cause  is  remanded. 

Reversed  and  remanded. 

Opinion  delivered  October  Xt,  1887. 
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No.   2462. 

Fblipb  Arrbllano  v.  The  State. 

MAHBLAueHTBR— Self  Dbfeitsb— Charge  of  the  Court.— See  the  opin- 
km  and  the  statement  of  the  ease  for  evidence  on  a  murder  trial,  which. 
iHiile  it  did.  not  demand  a  charge  upon  the  law  of  self  defense,  was  of 
SQflh  character  as  to  demand  a  charge  upan  the  law  of  manslaughter. 

Appeal  from  the  District  Court  of  DuvaL  Tried  below  before 
the  Hon.  J.  C.  Bussell. 

This  o<Mivictioii  was  in  the  second  degree  for  the  murder  of 
Augnistin  Perez,  in  Duval  county,  Texas,  on  the .  fifth  day  of 
Angfost,  1884.  The  penalty  assessed  was  a  term  of  thirty  years 
in  the  penitentiary. 

The  opinicm  sets  out  in  full  the  testimony  of  Eusebio  Carrillo, 
the  first  witness  for  the  State. 

The  substance  of  the  testimony  of  Julian  Palacios,  the  second 
witness  for  the  State,  was  that,  as  justice  of  the  peace,  he  held 
HkQ  inquest  on  the  body  of  the  deceased.  He  saw  the  body  about 
thirty  minutes  after  the  death.  He  could  not  now  describe  the 
wounds.  He  did  not  see  the  defendant  after  the  killing,  but  saw 
him  about  eleven  o'clock  on  the  day  of  the  homicide.  He  could 
not  now  say  whether  or  not  the  defendant  was  then  drunk. 

The  testimony  of  the  several  witnesses  for  the  defense,  none 
of  whom  claimed  to  witness  the  shooting,  was  to  the  effect  that, 
as  late  as  two  o'clock  on  the  day  of  the  homicide,  which  was  near 
the  time  of  the  shooting,  the  defendant  was  drunk. 

No  brief  for  the  appellant. 

W.  L.  Davidson,  Assistcmt  Attorney  General,  for  the  State. 

HuBT,  Judge.  This  is  a  conviction  for  murder  of  the  second 
degree,  the  punishment  being  assessed  at  thirty  years  confine- 
ment in  the  State  penitentiary. 

Concerning  the  facts  immediately  attending  the  homicide, 
loflebio  Carrillo,  a  witness  for  the  State,  testified  as  follows: 

**I  knew  Augustin  Perez;  he  is  dead  now;  he  died  August  6, 
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1884.  Defendant  killed  him  with  a  pistol  in  the  town  of  Concep- 
cion,  in  Duval  county,  Texas,  at  the  house  of  Andreas  Delgado. 
I  was  present  when  defendant  killed  deceased.  The  deceased 
and  I  were  at  Delgado's,  burning  trash  in  the  yard.  The  deceased 
was  raking  up  trash  with  a  hoe,  when  the  defendant  rode  up  on 
horseback  and  saluted  us.  Defendant  said  that  this  man— mean- 
ing deceased — ^had  said  that  he,  the  defendant,  had  stolen  some 
horses,  and  used  some  profane  language  to  deceased  Then  de- 
ceased laid  down  his  hoe  and  went  up  to  defendant  and  seized 
the  bridle  of  his  horse  with  one  hand  and  caught  hold  of  one  of 
defendant's  hands  with  his  other  hand.  They  then  had  a  kind 
of  melee  around  the  yard,  the  defendant  being  on  his  horse.  I 
did  not  see  any  blow  struck  by  either  party,  but  I  saw  a  pistol  in 
the  hand  of  defendant.  After  a  while  deceased  let  go  his  hold 
on  the  bridle  of  defendant's  horse  and  also  let  go  of  defendant's 
hand  and  started  toward  the  house;  and  then,  while  deceased 
was  going  toward  the  house,  defendant  shot  him  once,  and  as  he 
was  about  to  enter  the  door  of  the  house  he  shot  him  again;  he 
shot  him  twice.  Defendant  was  close  to  deceased  when  he  shot 
him.  After  the  shooting  defendant  rode  out  of  the  yard  on 
horseback.  Defendant  was  living  at  Concepcion  at  the  time.  I 
don't  know  how  long  he  had  been  living  there.  I  did  not  see  him 
after  that  until  I  saw  him  here  in  court.  I  don't  know  how  long 
I  have  known  defendant,  but  about  a  year  before  the  shooting 
took  place.  I  had  seen  him  often.  There  were  other  houses  near 
where  the  shooting  took  place.  I  know  Francisca  Longoria. 
About  twenty  yards  from  where  the  shooting  occurred  there  was 
nothing  to  obstruct  the  view  from  the  house  where  Francisca 
Longoria  lived  to  where  the  killing  occurred.  The  killing  oc- 
curred about  two  or  three  o'clock  in  the  afternoon.  When  I  first 
saw  the  pistol  of  defendant  was  when  he  and  deceased  were 
whirling  around.  Defendant  had  his  hand  up  with  the  pistol  in 
in  his  hand.  I  saw  no  blow  struck,  neither  did  I  hear  anything 
spoken  by  either  defendant  or  deceased  at  this  time.  I  was  about 
five  varas  from  defendant  and  deceased  when  the  shooting  oc- 
curred. Deceased  was  about  eight  varas  from  defendant  when  he 
laid  down  his  hoe  and  started  toward  him.'^ 

Counsel  for  appellant  requested  instructions  upon  the  law  of 
manslaughter,  which  were  refused. 

If  appellant  provoked  the  difficulty,  or  produced  the  occasion 
for  the  purpose  of  slaying  the  deceased,  he  would  be  guilty  of 
murder.    On  the  other  hand,  if  this  was  not  his  intention,  then 
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a  charge  on  manslaughter  was  demanded  by  the  facts.  Hence 
the  necessity  for  submitting  to  the  jury  the  law  governing  the 
case  in  which  the  accused  provokes  the  dilBBculty,  as  well  as  the 
law  of  manslaughter,  so  that  the  jury  can  pass  upon  the  truth  of 
these  propositions. 

We  do  not  think  the  evidence  required  a  charge  upon  self  de- 
fense; neither  need  the  action  of  the  court  in  overruling  the  ap- 
plication to  continue  the  case  be  reviewed. 

Because  of  the  error  in  the  charge  indicated,  the  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  October  22, 1887. 


No.  2608, 
Modesto  Orangeb  v.  The  State. 

llAVSLlUeHTBR— AeORAVATBD  ASSAULT— CHAROB    OF   THE    ConRT.--See 

the  opinion  and  the  statement  of  the  case  for  evidence  addnced  on  a  trial 
for  assault  with  intent  to  marder  held  not  to  demand  of  the  trial  court 
a  charge  upon  the  law  of  manslaughter,  or  upon  the  law  of  aggravated 
asBaolt. 

Appeal  from  the  District  Court  of  Webb.  Tried  below  be- 
fore the  Hon.  J.  C.  BusselL 

The  conviction  in  this  case  was  for  an  assault  with  intent  to 
murder  one  Elspiralon  Devolino,  and  the  penalty  assessed  was  a 
term  of  two  years  in  the  penitentiary. 

But  two  witnesses  testified  upon  this  trial,  both  appearing  for 
the  State.  They  testified,  in  substance,  that  they  and  Devolino, 
the  alleged  injured  party,  were  engaged  in  a  game  of  cards,  at 
the  saloon  of  one  DeLeon,  in  the  city  of  Laredo,  Texas,  on  the 
night  of  June  12, 1885.  The  stakes  wagered  were  checks  repre- 
senting the  price  of  a  glass  of  beer.  While  thus  engaged,  the 
defendant  entered  the  saloon  and  took  one  of  Devolino's  checks. 
Devolino  asked  him  why  he  took  it.  He  replied  that  he  took  it  to 
pay  for  a  drink.  Devolino  replied  that  he,  defendant,  had  no 
right  to  take  the  check,  and  had  better  go  to  work  and  earn  his 
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drink  checks,  and  not  persist  in  ^'making  his  living  at  the  sac- 
rifice of  his  mother. ''  Thereupon  the  defendant  passed  behind  the 
counter  of  the  saloon,  secured  a  pistol,  returned,  pointed  it  to- 
wards Devolino  and  fired.  The  ball  missed  Devolino's  head,  and 
buried  itself  in  the  wall  of  the  house.  Devolino  threw,  a  chair 
into  the  middle  of  the  room  and  fled.  Defendant  then  surren- 
dered the  pistol  to  the  bar  tender. 

No  brief  for  the  appellant. 

W.  L.  Davidson^  Assistant  Attorney  General,  for  the  State. 

Hurt,  Judge.  This  was  a  conviction  for  an  assault  with  in- 
tent to  kill  and  murder.  A  single  question  is  presented  for  re- 
view: Did  the  charge  require  a  charge  on  manslaughter,  and 
hence  on  agg^ravated  assault? 

The  prosecuting  witness  was  engaged  in  playing  a  game  of 
cards  in  a  saloon.  Appellant  entered,  went  up  to  the  table  and 
picked  up  a  chip  belonging  to  the  witness,  one  Devolino.  Being 
asked  by  witness  "why  he  did  that?"  appellant  replied,  "I  am 
going  to  pay  for  a  drink  with  the  chip."  Witness  replied,  "you 
have  no  right  to  do  so;  you  always  get  your  drinks  that  way; 
you  had  better  go  to  work,  and  not  make  your  living  at  the  sac- 
rifice of  your  mother."  Appellant  then  walked  to  the  counter  and 
took  up  a  pistol,  made  a  step  towards  the  table  and  fired  at  wit- 
ness. This  is  the  prosecutor's  account  of  the  aflfair,  and  he  is 
corroborated  by  all  the  witnesses.  The  bar  tender,  however, 
states  that  the  witness  as  to  the  material  facts,  Devolino,  told 
appellant  that  he  "ought  to  go  to  work  for  his  drinks,  and  not 
get  his  living  at  the  sacrifice  of  his  mother." 

Certainly  it  can  not  be  contended  that  this  was  insulting  lan- 
guage towards  appellant's  mother.  He  had  no  reasonable  ground 
to,  and  could  not  put  such  construction  on  this  language. 

There  was  no  error  in  failing  to  charge  the  law  of  man- 
slaughter and  aggravated  assault.    The  judgment  is  affirmed. 

Affirmed. 

Opinion  delivered  October  22, 1887. 
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No.  2613. 
J.  T.  Melton  v.  The  State. 

1.  MiTBBBit^MANSLAueHTBR.— The  evidence  in  this  enBe  shows  clearly  that 

the  defendant  provoked  the  difflcnlty  and  killed  the  deceased  because 
of  insulting  and  defamatory  laogaage  applied  by  the  latter  to  defend- 
ant's daoghters,  but  that  he  did  not  do  so  upon  his  first  meeting  with 
the  deceased  after  being  informed  of  the  insulting  and  defamatory  lan- 
guage. Held^  that  the  defense  of  manslaughter,  based  upon  such  lan- 
guage, does  not  arise  in  the  case. 

2.  Same— Self  Defense— Fact  Case.— See  the  statement  of  the  case  for 

evidence  held  not  to  raise  the  issue  of  self  defense,  and  to  be  sufficient  to 
support  a  conviction  for  murder  in  the  second  degree. 
8w  Same— Ck>NTii!nTAircB  to  secure  absent  testimony  is  properly  refused  if, 
in  view  of  the  evidence  adduced  on  the  tsial,  the  absent  testimony  ap- 
pears not  to  be  probably  true. 

Appeal  from  the  District  Court  of  Cass.  Tried  below  before 
the  Hon.  W.  P.  McLean. 

This  conviction  was  in  the  second  degree,  for  the  murder  of 
Thomas  Braden,  in  Cass  coimty,  Texas,  on  the  twenty-sixth  day 
of  April,  1887.  The  penalty  assessed  against  the  appellant  was 
a  term  of  fifteen  years  in  the  penitentiary. 

Valentine  Waites  was  the  first  witness  for  the  State.  He  testi- 
fied, in  substance,  that  he  was  present  and  witnessed  the  shoot- 
ing of  Thomas  Braden  by  the  defendant.  The  shooting  occurred 
on  the  morning  of  April  26,  1887,  at  or  near  the  "T'*  switch  of 
the  Texas  &  Pacific  Railway,  in  Cass  county,  Texas.  The  wit- 
ness was  engaged  in  unloading  hay  from  a  box  car  when  the 
shooting  took  place.  Witness  observed  the  deceased  when  he 
drove  up  to  the  "  Y  "  switch  with  his  wagon  loaded  with  lumber. 
About  the  same  time  he  observed  the  defendant'kt  the  switch 
with  a  wagon  load  of  cross  ties.  The  deceased,  when  he  arrived 
at  the  switch,  proceeded  to  unload  his  wagon.  He  and  his  wagon 
were  then  more  than  sixty  yards  distant  from  the  defendant  and 
his  wagon.  When  the  witness  next  observed  the  defendant,  the 
latter  had  left  his  wagon,  and  was  going  towards  the  deceased, 
carrying  his  shot-gun  with  the  butt  under  his  arm  and  the  muzzle 
pointing  towards  the  ground.  As  the  defendant  approached  the 
deceased,  he  said  something  in  a  choked,  angry  voice,  which 
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witness  did  not  understand,  and  to  which  the  deceased  replied: 
"Don't  come  about  here  bothering  me  at  my  work."  At  this 
time  the  defendant  and  deceased  were  about  twelve  steps  apart, 
advancing  upon  each  other,  the  defendant  with  his  gun  in  his 
hands,  and  the  deceased  with  his  hands  empty  and  hanging  at 
his  sides.  At  this  juncture  the  witness  turned  his  back  to  the 
parties,  and  presently  the  gun  fired.  Witness  then  looked  towards 
the  parties  and  saw  them  about  fifteen  feet  apart,  both  advancing, 
the  defendant  still  armed  with  his  gun,  and  the  deceased  with 
his  empty  hands  still  hanging  at  his  sides.  When  the  two  men 
came  together,  they  clinched,  fell  and  disappeared  from  the  wit- 
ness's view,  behind  the  deceased's  wagon. 

Witness  then  went  to  the  parties  and  found  them  on  the 
ground,  the  deceased  on  top  of  the  defendant.  They  were  not 
then  making  any  efforts  to  hurt  each  other.  A  man  named 
Anderson,  standing  near  by,  had  secured  the  defendant's  gun. 
The  deceased  either  got  off  or  was  dragged  oflf  defendant  by  some 
one,  and  the  defendant  got  up,  secured  his  gun  from  Anderson, 
and  said  to  deceased:  "  I  would  not  have  shot  you  if  you  had  not 
scandalized  my  girls."  Witness  then  observed  that  deceased  was 
shot  through  the  thigh,  and  was  bleeding  profusely.  He  was 
taken  from  the  ground,  placed  on  a  litter,  and  carried  to  Dick 
McDuflf 's  house,  where  he  died  about  three  hours  later.  When 
the  witness  first  observed  the  deceased  on  the  morning  of  the 
homicide,  he  was  unloading  his  wagon.  He  first  saw  the  defend- 
ant as  the  latter  drove  up  to  the  switch.  In  going  to  the  switch, 
the  defendant  crossed  the  railroad,  passing  the  deceased  at  a  dis- 
tance of  between  sixty  and  seventy  yards.  Arriving  at  the 
switch,  he  unloaded  his  wagon  and  then  drove  back  across  the 
railroad.  When  he  reached  a  point  about  sixty  yards  distant 
from  the  deceased,  he  stopped  his  wagon,  got  oflf  and  started 
towards  or  in  the  direction  of  the  deceased.  Deceased,  on  being" 
shot,  fell  at  a  point  about  twenty  yards  distant  from  his  own 
wagon,  and* about  forty  yards  distant  from  the  defendant's 
wagon.  While  the  parties  were  on  the  ground,  and  the  deceased 
on  top  of  the  defendant,  the  witness  observed  a  pistol,  the  barrel 
of  which  was  protruding  through  a  hole  in  the  lining  of  the 
deceased's  coat.  Deceased  made  no  eflfort  to  place  his  hand  on 
his  pistol.  When  the  gun  was  discharged,  the  defendant  had 
€ulvanced  about  forty  yards  upon  the  deceased,  and  the  deceased 
had  advanced  about  twenty  yards  upon  the  defendant. 

Joseph  Hill  was  the  next  witness  for  the  State.    He  testified, 


Digitized  by 


Google 


Term,  1887.]  Melton  v.  Thb  State.  49 

statement  of  the  case. 

in  substance,  that,  en  route  to  the  "  Y"  switch,  on  the  morning 
of  April  26,  1887,  he  met  the  defendant  in  his  wagon,  going  from 
the  said  switch.  Defendant,  who  had  his  shot  gun  with  him,  told 
witness  that  he  had  just  shot  but  had  not  killed  the  deceased. 
He  did  not  say  why  he  shot  deceased. 

Will  Taylor  was  the  next  witness  for  the  State.  He  testified, 
in  substance,  that  on  the  Sunday  preceding  the  Tuesday  of  the 
homicide,  he  and  George  Henderson  visited  the  house  of  the  de- 
fendant, where  they  found  the  defendant  and  his  family,  and 
A.  E.  Parker  and  a  yoimg  man  pamed  Grain.  Soon  after  witness's 
arrival,  defendant  and  the  said  Parker  left  the  house  together, 
and  soon  returned.  The  defendant  then  called  to  the  witness, 
who  went  with  him  to  a  point,  a  shoriJ  distance  from  the  house, 
where  they  had  a  short  talk.  When  witness  returned  to  the 
house,  A.  E.  Parker  asked  him  what  the  defendant  had  said  to 
him.  Witness  replied  that  the  "old  man  would  settle  the  matter 
himself.''  The  witness  and  Henderson  remained  at  the  defend- 
ant's house  but  a  short  time. 

On  the  following  morning  the  witness  went  with  a  wagon  to  a 
I>oint  on  the  "Y"  switch  and  Temple  miU  road,  where  he  had 
previously  left  a  load  of  lumber,  and,  while  loading  it  on  his 
wagon,  Dick  Parker's  wagon  drove  up.  A.  E.  Parker,  who  was 
in  that  wagon,  got  into  the  witness's  wagon  and  rode  with  wit- 
ness to  the  "  Y"  switch  and  then  back  to  the  Temple  mill,  to  get 
another  load  of  lumber.  En  route  from  the  switch  to  the  miU,  after 
giving  witness  a»  drink  of  whisky,  A.  E.  Parker  told  witness  that 
Tom  Braden,  the  deceased,  had  been  talking  about  witness's  sis- 
ter. The  two  then  pursued  their  journey  until  they  met  the 
deceased  with  a  load  of  lumber.  Parker  accosted  the  deceased 
and  said  to  him:  *^I  understand  that  you  have  reported  that,  at 
Jackson's  party,  you  saw  me  with  my  knees  between  the  legs  of 
one  of  J.  T.  Melton's  daughters."  Deceased  replied:  "  I  said  it." 
Parker  said  to  him:  "You  are  a  G— d  d— d  lying  son  of  a  bitch. 
You  have  got  that  to  take  back  or  I  will  kill  you."  Deceased  re- 
plied: "I  can  not  take  it  back,  for  I  can  prove  what  I  saw  and 
said."  Parker  responded:  "  You  will  prove  a  d — d  lie."  At  this 
time  Parker  had  an  open  pocket  knife  in  his  hand.  Deceased 
bent  over  as  if  he  intended  to  start  at  Parker.  Parker  raised  his 
knife,  whereupon  the  deceased  stopped  and  remarked:  "You 
boys  have  got  me  foul."  Parker  put  his  knife  in  his  hip  pocket 
and  pulled  off  his  coat.  Deceased  started  to  leave,  when  witness, 
who  had  his  knife  out,  caught  his  shirt  collar  and  said:    "  Hold 


Digitized  by 


Google 


50  24  Texas  Court  of  Appeals.  [Tyler 

Statement  of  the  case. 


on!  We  are  not  done  with  you  yet."  Deceased  jerked  loose  and 
fled,  leaving  a  piece  of  his  shirt  in  the  witness's  hand.  Witness 
pursued  deceased  about  twenty  feet,  and  cut  at  him  once  with  his 
knife.  Failing  to  overtake  deceased,  witness  abandoned  the 
pursuit,  and  he  and  Parker  then  went  to  defendant's  house,  which 
was  oflE  their  road,  to  mill. 

At  a  point  about  one  hundred  yards  from  his  home,  the  de- 
fendant was  seen  attempting  to  catch  a  horse.  Before  reaching 
the  house  Parker  hallooed  to  defendant:  "D — n  him,  he  says  he 
said  it;  let's  get  our  guns  and  go  ^d  kill  him" — referring  to  the 
deceased.  Defendant  agreed,  and  he,  Parker  and  witness  started 
on  to  the  house.  En  route,  defendant  proposed  that,  if  witness 
would  kill  deceased,  he  and  Parker  would  swear  on  trial  that  he 
did  it  in  self  defense.  Witness  refused.  The  parties  then  entered 
the  house,  where  defendant  got  his  shot  gun  and  Parker  a  pistoL 
They  then  started  up  the  road  in  pursuit  of  the  deceased,  with 
the  declared  intention  of  killing  him.  Mrs.  Melton,  the  wife  of 
the  defendant,  asked  witness  to  follow  and  prevent  the  killing. 
Witness  followed  to  prevent  the  parties  from  killing  deceased  if 
he  could.  When  he  overtook  the  parties,  Parker  ordered  witness 
to  go  back.  Defendant  repeated  the  order,  with  a  threat  to  shoot 
the  witness  if  he  did  not  go  back.  Witness  turned  back,  and 
defendant  and  Parker  rode  on  towards  the  mill.  This  was  about 
eleven  o'clock  a.  m.  Some  time  later  Parker  returned  to  the 
house  and  said  that  the  defendant  was  down  the  road  and  would 
kill  deceased,  and  asked  the  witness  to  remain  at  the  house  and 
afterwards  to  join  him  in  swearing  to  an  alibi  for  the  defendant, 
which  witness  declined  to  do. 

Immediately  after  dinner  the  witness  and  Parker  got  into 
witness's  wagon  and  went  to  the  mill.  Defendant  had  not  yet 
returned  to  his  house.  Parker  took  his  valise  and  fiddle  with 
him.  Upon  arriving  at  the  mill  Parker  went  to  John  Foster's 
house  and  got  a  double  barrelled  shot  gun.  Foster  asked  him 
what  he  was  going  to  do  with  the  gun.  He  replied  that  the  gun 
might  kill  a  man  before  night.  Foster  replied  to  this:  "Yes,  a 
man's  hog."  Parker  responded  to  this:  "  Yes,  one  that  will  weigh 
about  one  hundred  and  eighty  pounds."  Parker  then  went  to  the 
mill  shed,  stood  the  gun  up  against  a  tree  and  passed  into  the  shed. 
He  soon  came  out,  got  his  gun  and  joined  the  witness  at  the 
wagon.  Witness  then  observed  the  defendant  on  his  horse  near 
the  door  of  Henderson's  "commissary."  He  had  his  gun  in  his 
hands.    He  soon  joined  witness  and  Parker  at  the  wagon,  and 
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asked  if  either  had  yet  seen  the  deceased;  to  which  question  they 
replied  in  the  negative.  Looking  around  at  this  time,  the  wit- 
ness saw  the  deceased  at  a  lumber  pile,  about  sixty  yards  distant. 
There  was  no  obstruction  of  any  kind  between  deceased  and  the 
defendant,  witness  and  Parker,  and  there  was  no  reason  why 
the  defendant  could  not  then  see  deceased.  At  this  point  of 
time  Parker  said  to  defendant:  "  We  had  better  put  off  killing 
Braden  until  some  other  day.  It  won't  do  now;  he  has  too  many 
friends  here."  After  some  further  conversation  the  parties  left 
the  mill,  Parker  going  with  witness  on  his  wagon,  taking  with 
him  his  valise,  fiddle  and  the  shot  gun.  Before  separating  from 
witness  at  a  point  on  the  road  about  a  half  mile  from  the  mill, 
Parker  remarked  that  he  would  "kill  Braden  before  the  sun 
rose  and  set  twice  more." 

Reviewing  his  testimony^  this  witness  stated  that,  during  the 
diflBculty  between  himself,  Parker  and  deceased,  in  the  forenoon, 
he  knew  that  Parker  was  armed  with  a  pistol  and  a  knife. 
Deceased  had  a  whip  in  his  hand  at  that  time.  Some  time  sub- 
sequent to  the  killing  of  Braden,  the  defendant  told  the  witness 
that,  while  he  was  at  witness's  wagon  near  Henderson's  com- 
missary, on  Monday,  the  day  before  the  killing,  he  saw  Braden, 
who  w^as  then  at  the  lumber  pile,  and  that  he  would  have  killed 
him  then  but  knew  that  Braden  then  had  too  many  friends  about 
the  mill.  When  Parker  left  witness,  on  the  day  before  the  kill- 
ing, on  the  road,  he  left  the  shot  gun  in  witness's  wagon,  to  be 
taken  to  the  mill  and  given  to  defendant,  with  directions  to 
return  it  to  the  owner.  The  witness  was  under  indictment  as  an 
accomplice  to  this  murder,  and  for  assault  with  intent  to  murder 
Braden.  He  was  testifying  under  promise  from  the  district 
attorney  to  dismiss  both  prosecutions  against  him. 

Dick  McDuflf  was  the  next  witness  for  the  State.  He  testified, 
in  substance,  that  he  lived  at  the  "  Y  "  switch,  and  was  at  home 
at  the  time  of  the  homicide.  He  heard,  but  did  not  see,  the  fatal 
shot  fired.  He  repaired  inunediately  to  the  place  of  the  shoot- 
ing, when  he  found  the  deceased  lying  on  the  ground,  very  weak 
from  the  loss  of  blood.  Defendant  was  then  standing  a  few  feet 
distant  from  deceased.  Witness  had  deceased  taken  to  his 
house.  After  he  was  put  to  bed,  the  deceased  asked  that  all  per- 
sons save  the  witness  should  leave  the  room.  When  they  had 
done  so,  deceased  told  witness  to  take  his  pistol  from  his  coat 
pocket  and  keep  it  for  him.    Witness  got  the  pistol  from  the  coat 
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pocket,  where  it  was  loosely  carried.    If  any  part  of  the  pistol 
had  worked  through  the  lining  the  witness  did  not  observe  it. 

Lon  Dennis  testified,  for  the  State,  in  substance,  that  he  was 
at  Henderson  &  King's  mill,  otherwise  known  as  the  Temple 
mill,  on  Monday,  the  day  before  the  killing  of  the  deceased. 
While  there  he  saw  the  deceased  at  one  of  the  dry  lumber  kilns, 
loading  a  wagon  with  lumber.  While  he  was  thus  engaged  the 
witness  saw  the  defendant  ride  up  to  the  conmiissary  and  enter 
into  a  conversation  with  Mr.  Tom  Henderson.  Thence  he  rode 
to  the  wagon  of  Mr.  Will  Taylor,  where  Taylor  and  A.  E.  Parker 
then  were.  There  was  no  obstruction  between  the  points  where 
the  wagons  of  deceased  and  Taylor  were  standing.  The  distance 
between  them  was  not  more  than  seventy-five  yards,  and  there 
was  no  reason  why  defendant  did  not  then  see  the  deceased. 
Defendant  was  then  armed  with  a  double  barreled  shot  gxm.  T^e 
witness  could  not  say  that  defendant  then  saw  the  deceased,  but, 
in  going  to  Taylor's  wagon,  he  rode  towards  the  deceased,  who, 
with  a  Mr.  Bush,  was  then  loading  his  wagon. 

T.  J.  Henderson  was  the  next  witness  for  the  State.  He 
testified,  in  substance,  that  he  was  one  of  the  proprietors  of  the- 
mill  known  as  Henderson  &  King's  mill,  or  as  the  Temple  mill. 
That  mill  was  situated  in  Cass  county,  Texas,  about  three  and 
one-half  miles  distant  from  the  **Y"  switch  of  the  Texas  & 
Pacific  railway.  The  deceased,  at  the  time  of  his  death,  was  in 
the  witness's  employ,  his  business  being  to  haul  lumber  from 
the  mill  to  the  switch.  Between  one  and  two  o'clock  p.  m., 
on  Monday,  April  25,  1887,  the  day  before  the  homicide.  Will 
Taylor  and  A.  E.  Parker,  riding  in  Taylor's  wagon,  arrived 
at  the  mill.  Parker  got  out  of  the  wagon  near  the  witness's 
commissary  store,  and  went  to  the  house  of  John  Foster,  where 
he  got  a  double  barreled  shot  gun.  When  he  came  back  Foster 
asked  him  what  he  was  going  to  do  with  the  gim.  He  replied 
that  it  might  kill  a  man  before  night.  Foster  replied,  "Yes, 
a  man's  hog."  Parker  replied:  "A  hog  that  will  weigh  about 
one  hundred  and  eighty  pounds."  Parker  then  told  Foster  good 
bye  and  walked  off  toward  the  dry  kilns,  where  Taylor  was 
loading  his  wagon.  About  five  minutes  later  the  defendant,  on 
horseback,  and  armed  with  a  double  barreled  shot  gun,  rode  up 
to  the  commissary  store  and  bought  a  box  of  axle  grease. 
He  then  rode  off  towards  the  dry  kilns,  where  Taylor  and 
Parker  were  then  loading  Taylor's  wagon  with  lumber.  Those 
kilns  were  in  the  direction  of  the  sheds  where  the  deceased  kept 
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his  mules.  Braden  usually  got  his  second  load  of  lumber  be-w 
tween  one  and  two  o'clock  p.  m.  Deceased  was  about  twenty- 
five  years  old,  and  weighed  about  one  hundred  and  eighty-five 
pounds. 

N.  Bush  testified,  for  the  State,  that  he  was  at  the  miJls 
at  about  two  o'clock  on  Monday,  the  day  before  the  hom- 
icide. He  and  deceased  were  at  the  dry  kiln,  near  the  shed, 
loading  deceased's  wagon,  when  defendant,  armed  with  a  shot 
gun,  rode  up  to  the  commissary  store,  and  thence  to  the  wagon 
at  which  Taylor  and  Parker  were  at  work.  Taylor's  wagon  and 
deceased's  wagon  were  then  about  sixty  yards  apart.  The 
witness  knew  as  a  fact  that  the  deceased  saw  defendant  on  that 
occasion.  While  he  could  not  testify  that  the  defendant  saw 
the  deceased,  he  could  imagine  no  reason  why  he  did  not,  as  he 
rode  directly  toward  witness. and  deceased,  over  perfectly  clear 
and  unobstructed  ground.  Witness  and  Braden  changed  work 
that  evening,  the  witness  driving  that  load  to  the  switch  for 
Braden. 

George  Henderson  testified,  for  the  State,  that  on  Sunday,  the 
second  day  preceding  the  homicide,  he  and  Will  Taylor  went  to 
the  defendant's  house,  where 'they  found  tlie  defendant,  his 
family,  A.  E.  Parker  and  Jesse  Grain.  Soon  after  their  arrival 
defendant  and  Taylor  left  the  house  together,  engaged  in  a  short 
private  conversation,  and  then  returned.  On  the  return  of  the 
parties,  Parker  asked  Taylor  what  the  old  man,  meaning  de- 
fendant, said  to  him.  He  replied:  **He  says  he  will  settle  it 
himself."  This  private  conversation  between  defendant  and 
Taylor  was  preceeded  by  a  short  private  conversation  between 
Parker  and  Taylor.  Witness  heard  neither  of  the  conversations 
alluded  to.  Witness  and  Taylor  left  defendant's  house  together 
at  about  nine  o'clock  on  that  evening,  leaving  Parker  there. 

On  the  next  night,  which  was  Monday,  the  night  preceding 
the  homicide,  the  witness  saw  Will  Taylor  at  Henderson  & 
King's  commissary  store,  near  the  mill.  Taylor  then  had  a 
large  stick  in  his  hand.  Witness  remarked  to  him:  "  You  must 
be  going  to  do  some  fellow  up  with  that  big  stick."  Taylor 
replied:  "I  am  going  to  knock  Tom  Braden  on  the  head  if 
he  comes  out  of  that  commissary,  and,  if  necessary,  I  know 
where  to  get  my  shot  gun;  it  is  not  more  than  twenty  steps  off." 
Deceased  was  then  in  the  commissary  store.  Previous  to  that 
time,  Parker,  in  the  presence  of  witness,  loaned  a  gun  to  J.  W. 


Digitized  by 


Qoo^^ 


54  24  Te^cas  Couet  of  Appeals.  [Tyler 

Statement  of  the  case. 


Foster,  and  told  Foster  to  give  the  gun  to  the  defendant  when 
he  got  through  wolf  hunting  with  it.    The  State  rested. 

Wyatt  Alexander  was  the  first  witness  introduced  by  the 
defense.  He  testified,  in  substance,  that  he  was  present  at  the 
"  Y"  switch  of  the  Texas  &  Pacific  railway  at  the  time  of  the 
homicide.  At  the  time  of  the  shooting  the  witness  was  engaged 
in  loading  one  of  the  box  cars  of  the  said  railroad  with  lumber. 
He  saw  the  defendant  get  off  his  wagon  near  the  switch,  and 
start  towards  the  deceased,  who  was  then  unloading  a  wagon 
at  another  point  not  far  from  the  switch.  Witness  lihen  observed 
that  the  defendant  and  the  deceased  were  then  advancing  upoa 
each  other,  the  defendant  armed  with  a  shot  gun.  Defendant 
said  something  to  deceased  which  witness  did  not  imderstand. 
Deceased  then  dropped  down  behind  a  lumber  pile.  Defendant 
continuing  to  advance,  deceased  came  out  from  behind  the  lum- 
ber and  started  towards  the  defendant.  When  the  parties 
approached  within  about  fifteen  feet  of  each  other,  defendant 
called  to  deceased  not  to  approach  any  closer.  Witness  then 
turned  his  back  and  the  gun  fired.  Witness  then  ran  to  the  par- 
ties, and  found  Braden  lying  on  the  ground,  shot  through  the 
left  leg.  He  then  saw  a  pistol  *in  Braden's  coat  pocket.  The 
muzzle  had  worked  through  a  torn  place  in  the  lining  of  the  coat, 
and  was  plainly  visible.  On  that  morning,  some  time  before  the 
shooting,  Braden  told  witness  that  if  he  saw  a  man  with  a  gun 
about  the  switch  during  the  day,  to  keep  his  eye  on  him.  On 
that  same  morning  Will  Taylor  was  at  the  switch  with  a  gun, 
which  he  left  with  Dick  McDuff. 

Joe  Hill  was  the  next  witness  for  the  defense.  He  testified,  in 
substance,  that,  about  a  week  before  the  homicide,  and  shortly 
after  a  certain  party  at  the  house  of  one  Jackson,  he  had  a  con- 
versation with  Braden  about  one  of  the  daughters  of  defendant. 
That  conversation  occurred  on  the  lumber  road,  about  ihree- 
f ourths  of  a  mile  from  defendant's  house.  Braden  said  that  he 
attended  Jackson's  party  and  detected  A.  E.  Parker  and  one  of 
the  Melton  girls  in  a  compromising  position;  that  during  the 
night  he  saw  Parker  in  Jackson's  dining-room  wallowing  over 
one 'of  the  Melton  girls;  that  they  sat  facing  each  other,  Parker 
with  his  knees  between  the  girl's  knees.  Witness  asked  deceased 
why  he  talked  in  that  manner  of  Melton's  family.  He  replied 
that  he  did  not  like  the  '^  God  d— d  stock."  The  witness  repeated 
this  conversation  to  Melton  at  about  nine  o'clock  a.  m. ,  on  Monday, 
the  day  preceding  the  homicide.    Melton  had  previously  heard 
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of  Braden'8  statements  about  his  daughters,  and  asked  witness  if 
Braden  had  ever  made  them  to  him.  Will  Taylor  and  A.  E. 
Parker  asked  witness  about  Braden's  statements  to  him  concern- 
ing the  girls,  but  witness  said  nothing  to  them  about  it.  Witness 
saw  Braden  on  the  morning  of  and  before  the  killing.  Braden 
then  told  witness  that  he  had  not  seen  old  man  Melton  since  he 
heard,  a  few  days  before,  of  Melton's  threats  to  kill  him  about 
his  statement  concerning  the  girls. 

Lon  Jenkins  testified,  for  the  defense,  that  he  attended  a  party 
at  T.  J.  Hendersons's  house  in  January,  1887.  While  dancing 
with  Miss  Addie  Melton,  at  the  head  of  a  set  near  the  door,  the 
deceased,  who  was  standing  in  the  door,  said  to  witness:  *'Lon, 
she  is  too  fast  to  be  decent,"  referring  to  Miss  Addie  Melton. 
This  occurred  at  about  nine  o'clock. 

Miss  Addie  Melton,  the  daughter  of  the  defendant,  corrob- 
orated the  testimony  of  the  witness  Jenkins,  declaring  that, 
while  dancing  with  Jenkins  at  Henderson's  party,  she  distinctly 
heard  Braden  say  to  Jenkins:  '^Lon,  she  is  too  fast  to  be  a  de- 
cent girl."  On  her  return  home  that  night,  witness  told  her 
mother  what  deceased  said  about  her,  but  did  not  tell  the  defen- 
dant at  that  time,  fearing  that  she  would  precipitate  a  difficulty 
between  him  and  Braden.  She,  however,  told  him  on  the  day 
before  the  killing,  having  ascertained  that  he  had  been  informed 
of  other  slanders  uttered  against  her  by  deceased. 

Mrs.  Melton,  the  wife  of  the  defendant,  was  his  next  witness. 
She  testified  that  Taylor  and  Parker  came  to  her  house  on  Mon- 
day, the  day  before  the  killing,  and  told  her,  Taylor  doing  the 
talking,  that  they  had  met  the  deceased  on  the  lumber  road,  and 
that  deceased  said  that  he  saw  Parker,  at  Jackson's  party,  sit- 
ting with  his  knees  between  the  knees  of  one  of  her  daughters. 
Def aidant  soon  came  in,  when  Taylor  related  the  same  thing  to 
him.  When  Taylor  left  the  room  the  witness  and  defendant 
proceeded  to  talk  the  matter  over.  Witness  begged  defendant 
to  pay  no  attention  to  what  Will  Taylor  had  said,  inasmuch  as 
he  was  unworthy  of  belief,  was  a  mischief  maker,  and  in  the 
habit  of  traveling  over  the  country,  telling  lies  and  getting 
people  into  difficulties.  Witness's  advice  seemed  to  anger  the 
defendant.  The  witness  emphatically  denied  that  defendant 
and  Parker  left  the  house  to  pursue  Braden  on  that  day,  or  that 
she  sent  or  asked  Taylor  to  follow  and  bring  them  back.  She 
did  not  know  at  what  hour  defendant  left  home  that  day,  nor 
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whether  he  left  at  all  or  not,  nor  whether  he  rode  or  walked,  nor 
whether  or  not  he  took  his  gun. 

Mrs.  Baughman,  the  sister  of  Mrs.  Melton,  and  the  aunt  of  the 
Melton  girls,  was  the  defendant's  next  witness.  She  testified 
that  she  attended  the  Jackson  party  with  her  neices  as  their 
chaperone.  She  took  a  great  pride  in  her  neices.  Their  deport- 
ment on  that  and  all  other  occasions  was  conspicuously  proper 
and  modest,  and  their  general  carriage  and  behavior  had  never 
been  excelled  by  any  lady  of  the  witness's  acquaintance.  The 
dining  room  in  Jackson's  house,  in  which  it  was  reported  that 
Braden  discovered  Parker  and  Addie  Melton  in  a  compromising 
situation,  was  a  side  room  in  which  a  light  was  kept  burning 
throughout  the  night.  The  room  stood  open  all  night,  and  the 
guests  were  continually  passing  in  and  out  of  the  said  room,  par- 
taking of  the  supper  therein  spread. 

J.  A.  Culpepper  was  the  next  witness  for  the  defense.  He 
testified  that  he  boarded  at  the  house  of  the  defendant  in  April, 
1887.  On  the  eighteenth  day  of  that  month  he  went  to  the  "  Y" 
switch,  to  see  about  the  inspection  of  some  ties.  While  there  he 
met  Braden  for  the  first  time.  He  asked  Braden  if  he  had  seen 
the  tie  inspector  on  that  morning.  Braden  replied  that  he  had 
not,  and  asked  witness  if  he  was  not  one  of  the  men  who  boarded 
at  Melton's,  and  if  he  knew  one  Culpepper.  Witness  replied 
that  his  name  was  Culpepper  and  that  he  boarded  at  Melton's. 
Braden  then  remarked:  '*  I  suppose  you  know  the  Melton  girls?" 
Braden  then  said:    "Well,  they  remind  me,  more  than  anything 

else,  of  bags  of "  (using  a  vulgar  term  for  excrement).    After 

this  the  witness  got  on  Braden's  wagon  and  rode  with  him  as  far 
as  Jie  went  towards  Melton's  house.  On  the  road,  Braden  made 
to  the  witness  substantially  the  same  statement  he  made  to  Tay- 
lor about  the  conduct  of  Parker  and  Addie  Melton  at  Jackson's 
party,  and  added  that  he  talked  about  Melton's  people  because 
they  were  not  respectable,  and  that  his  reason  for  believing  them 
to  be  not  respectable  was  that  they  were  not  visited  by  respecta- 
ble people.  Witness  was  at  Melton's  house  at  the  time  of  the 
shooting.  He  did  not  know  when  Melton  left  home  to  go  to  the 
switch  on  the  morning  of  the  shooting.  When  Melton  came 
home  after  the  shooting,  he  told  witness  that  he  had  shot  Braden, 
and  asked  witness  to  haul  his  remaining  load  of  ties  to  the  switch 
for  him,  which  the  witness  did.  It  was  not  until  after  the  killing 
that  witness  told  Melton  of  Braden's  statements  about  his  daugh- 
ters. 
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John  Dana  and  Bill  Bryant  were  respectively  introduced  as 
witnesses  for  the  defense.  They  testified  that  they  attended  the 
Henderson  party  in  January,  1887,  and  saw  and  talked  with 
Braden  at  that  party. 

At  this  point  the  defense  rested. 

T.  J.  Henderson,  recalled  by  the  State,  testified,  in  rebuttal, 
that  the  only  party  at  his  house  ever  attended  by  the  Misses 
Melton  was  the  party  given  by  him  in  January,  1887.  Witness 
saw  Braden  on  the  evening  of  that  party,  invited  him  to  attend, 
and  gave  him  a  written  invitation  for  the  family  of  his  step- 
father. Parson  Harrison.  Braden  was  then  dressed  in  his  work 
day  clothes.  When  Braden  returned  to  the  mill  from  his  step- 
father's house,  late  on  that  evening,  he  still  had  on  his  working 
clothes,  from  which  fact  the  witness  concluded  that  he  had  de- 
cided not  to  attend  the  party.  Braden  left  again  about  dusk, 
going  towards  his  step-father's  house,  a  mile  distant,  and  yvritness 
did  not  see  him  again  until  next  morning.  Witness  attended  the 
party,  mixed  with  the  people  in  the  house  and  outside,  at  the 
commissary  and  at  the  mill,  and  if  Braden  was  about  the  place 
on  that  night  he  did  not  see  him.  He  could  probably  have  been 
there,  though  not  seen  by  witness.  Witness  kii,ew  Braden  well. 
He  had  never  heard  Braden  use  an  oath. 

Buck  Parker  testified,  for  the  State,  in  rebuttal,  that  he  and 
Braden  roomed  together  in  Henderson  &  King's  mill,  in  January, 
1887.  Braden  took  his  meals  at  his  step-father's  house,  except 
his  dinner,  which  he  always  brought  with  him  from  breakfast  in 
a  tin  bucket.  Witness  did  not  attend  the  party  at  Henderson's 
in  January,  but  was  at  the  door  once  at  about  nine  o'clock  on 
that  night.  He  saw  the  Melton  girls  there,  but  did  not  see  Braden. 
Braden  left  the  mill  about  dusk  on  that  evening,  to  go  to  his 
step-father's.  Witness  next  saw  him  when  he  came  to  work  on 
the  next  morning,  with  his  bucket  of  grub  on  his  arm.  Witness 
had  never  heard  Braden  use  an  oath. 

Parson  Harrison,  the  step  father  of  Braden,  testified,  for  the 
State,  that  he  did  not  approve  of  dancing  parties,  and  never 
permitted  any  member  of  his  family  to  attend  one.  He  remem- 
bered the  party  at  Henderson's,  in  January,  1887.  He  knew  as  a 
positive  fact  that  Braden  did  not  attend  that  party.  On  the 
contrary,  he  came  to  witness's  house  about  dusk  on  that  even- 
ing, and  did  not  leave  it  again  until  after  breakfast  on  the 
next  morning.    Witness  had  never  heard  Braden  use  an  oath. 

Pate  Murph  testified,  for  the  State,  that  he  knew  the  reputa- 
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tion  of  the  Melton  girls  for  chastity  and  virtue.  It  was  bad, 
and  was  bad  for  two  years  prior  to  the  Jackson  party.  Witness 
had  heard  several  persons  speak  of  the  reputation  of  the  girls, 
but  could  recall  only  the  names  of  Mr.  Patrick,  Mr.  Fraaices  and 
Ab  Gholson.  He  knew  of  no  particular  act  of  unchastity  com- 
mitted by  them,  nor  could  he  recall  that  he  ever  heard  of  a 
specific  act  of  unchastity.  Gholson  once  told  witness  that 
Baughman  once  told  him  that  one  of  the  Melton  girls  wallowed 
all  over  hinou  On  one  occasion  the  witness  saw  one  of  the  girls 
in  Atlanta,  Texas,  with  Ed  Stewart  Stewart  was  then  too 
drunk  to  walk  straight^  and  the  Melton  girl  was  helping  him 
along. 

J.  W.  Frances  testified,  for  the  State,  that  the  reputation  of 
the  Misses  Melton  for  chastity  was  bad.  He  had  often  heard  their 
reputations  pronounced  bad,  but  could  remember  the  name  of 
only  one  of  his  informants,  his  daughter,  now  living  in  Western 
Texas,  who  told  him  that  at  Jackson's  party  she  saw  Parker 
sitting  in  front  of  Addie  Melton  with  his  knees  between  hers. 
Independent  of  these  reports,  the  witness  could  pronounce  the 
girls  to  be  of  bad  character  only  from  the  fact  that  they  were 
notoriously  bad  behaved  girls  at  church,  and  attended  church  at 
night  with  young  men. 

Theophilus  Piles  testified,  for  the  State,  that  the  reputation  of 
the  Melton  girls  for  chastity  was  bad.  He  could  not  recall  the 
name  of  any  particular  person  he  had  heard  say  so,  but  knew 
the  fact  to  be  neighborhood  talk.  Once  at  singing  school,  Addie 
Melton  told  the  witness  that  she  and  Paricer  were  in  the  habit  of 
biting  each  other;  that  she  would  bite  Parker  one  morning,  and 
Parker  would  bite  her  the  next;  that  she  focgot  to  bite  Parker  on 
one  particular  morning,  and  on  the  following  morning  bit  him  so 
hard  that  she  broke  a  tooth.  Respectable  people  did  not  visit  the 
Meltons.  The  witness  did  visit  them.  He  had  nothing  to  do 
with  the  question  of  his  sister  visiting  them;  "the  old  man  con- 
trols her.*'  Witness  would  not  testify  that  the  Melton  girls  were 
not  virtuous. 

Mr.  Patrick  testified,  for  the  State,  that  the  reputation  of  the 
Melton  girls  for  chastity  was  bad.  He  could  not  name  any  one 
person  he  had  ever  heard  say  so.  On  one  occasion  the  girls  and 
l^arker  visited  witness's  house.  One  of  the  girls  stood  up  in 
a  swing  and  had  the  swing  propelled  towards  Parker,  who  stood 
in  front  of  her.  She  would  kick  at  him,  and  he  would  catch  at 
her  feet.    Afterwards  Parker  and  the  girl  sought  a  seat  on  a  log. 
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They  amused  themselves  by  pinching  each  other  in  the  sides,  on 
the  legs  and  on  the  thighs.  Witness  conld  not  swear  that  the 
girls  were  not  in  fact  virtuous. 

Harrison  Daniels  and  Parson  Dougherty  testified  that  the  rep- 
utation of  the  Melton  girls  for  chastity  and  virtue  was  bad,  but 
based  their  opinion  only  upon  their  bad  behavior  at  church. 

The  State  closed. 

P.  Frazier  and  Mr.  Jackson  testified,  for  the  defense,  that  so 
far  as  they  knew,  or  had  ever  heard,  the  Melton  girls  sustained 
an  irreproachable  reputation  for  chastity  and  virtue  until  the 
circulation  of  the  report  concerning  the  conduct  of  one  of  them 
at  the  Jackson  party. 

Ab  Gholson  testified,  for  the  defense,  that  what  he  said  to  the 
State  witness  Pate  Murph  about  young  Baughman's  statement 
about  the  Melton  girl  was  said  in  the  presence  of  his  family, 
and  with  no  purpose  to  reflect  upon  the  girl.  What  he  did  say 
to  Murph  was  that  Baughman,  a  weak  minded  boy,  meaning 
nothing  he  said,  remarked  to  him  that  he  had  a  nice  time  with 
the  Melton  girl  on  a  certain  journey  in  a  wagon;  that  the  wagon 
was  small,  crowded  them,  and  in  speeding  over  the  road  jolted 
him  and  the  girl  together. 

In  his  motion  for  continuance  the  appellant  alleged  that  he 
exi>ected  to  prove  by  one  witness  that  he  did  not  see  Braden  on 
Monday,  the  day  before  the  killing,  and  that  the  killing  occurred 
on  the  first  meeting  with  deceased  after  being  informed  of  the 
insulting  language.  That  by  another  witness  he  expected  to 
prove  that,  on  the  day  previous  to  the  killing,  Braden  exhibited 
a  pistol  with  which  he  declared  his  intention  to  kill  the  appel- 
lant if  the  latter  said  anything  to  him  about  his  statements  con- 
cerning his  daughters.  That  by  two  other  witnesses  he  expected 
to  prove  that,  when  the  fatal  shot  was  fired,  the  deceased  was 
advancing  upon  appellant,  making  at  the  same  time  strenuous 
efforts  to  draw  his  pistol,  and  that  appellant  twice  ordered  him 
to  desist  before  firing  the  fatal  shot. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

C/Neal  db  Son,  for  the  appellant 

W.  L.  Davidson^  Assistant  Attorney  General,  for  the  State. 

Whitb,  PRBSiDiNa  Judge.  All  the  evidence  adduced  in  this 
case  goes  to  show  that  the  homicide  was  occasioned  by  and  was 
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tho  result  of  insulting  and  defamatory  statements  made  by  the 
deceased  about  the  daughters  of  defendant.  Defendant  himself 
claimed  that  this  was  the  sole  cause  and  occasion  of  the  killing, 
and,  if  any  fact  in  the  transaction  is  clearly  established,  it  is  that 
after  being  informed  of  the  defamatory  language  appellant  de- 
clared his  intention  to  kill  deceased,  and  having  made  his  prep- 
arations to  do  so,  started  from  home  for  the  purpose  of  putting 
them  into  execution.  On  the  first  day  when  he  was  seeking  de- 
ceased for  that  purpose,  it  is  reasonably  made  to  appear  that  he 
saw  him,  and  under  circiunstances  in  which  he  might  easily  have 
made  the  effort,  and  perhaps  have  accomplished  his  vengeance; 
but  he  did  not  do  so.  On  the  following  day  he  again  went  to  the 
place  of  the  homicide,  for  the  avowed  purpose  of  finding  and 
killing  the  deceased,  and  there  can  be  no  question  but  that  he 
provoked  the  altercation,  if  there  was  one,  which  immediately 
led  to  the  killing. 

Under  these  facts  the  homicide  could  not  have  been  man- 
slaughter, because  he  did ,  not  kill  him  when  he  first  met  him,  or 
had  an  opportunity  to  kill  after  having  been  informed  of  the  in- 
sult. (Penal  Code,  sub  div.  4,  arts.  597,  598;  Howard  v.  The 
State,  23  Texas  Ct.  App.,  265.)  And  again,  not  having  killed  on 
the  first  meeting  and  opportunity,  the  crime  was  not  manslaugh- 
ter, because  the  second  meeting  and  contest  was  sought,  brought 
about  and  provoked  by  defendant,  with  apparent  intention  and 
for  the  purpose  of  killing  deceased.  (Penal  Code,  art.  603;  Greene 
V.  The  State,  12  Texas  Ct.  App.,  445.) 

With  greater  reason  it  may  be  asserted  that  there  is  not  the 
slightest  pretense  of  self  defense  legitimately  raised  by  the  facts; 
on  the.  contrary,  they  clearly,  if  not  absolutely,  negative  such 
defense.  Such  being  the  case,  even  if  we  concede  proper  dil- 
igence to  obtain  the  absent  testimony  for  which  the  continuance 
was  sought  to  prove  self  defense,  still  we  would  be  forced  to  hold, 
in  the  light  of  the  indubitable  facts  established,  that  said  tes- 
timony would  not  be  probably  true.  We  see  no  error  in  the  ruling 
of  the  court  upon  the  application,  and  the  refusal  of  the  new  trial 
in  so  far  as  it  was  based  upon  it. 

Serious  complaint  is  made  of  the  charge  of  the  court.  In  our 
opinion  it  is  a  most  able  and  lucid  exposition  of  the  law  upon  all 
the  legitimate  phases  of  the  facts.  No  material  reversible  error 
has  been  presented  on  this  appeal,  wherefore  the  judgment  is 
affirmed.  Affirmed. 

Opinion  delivered  October  22, 1887. 
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No.  2612. 
A.  E.  Parker  v.  The  State. 

L  MuBBBR—lfAHSLAueATBR— Practice— Case  Stated.— The  appellant 
in  this  case  was  separately  indicted  aa  an  accomplice  of  one  Melton  in 
the  murder  of  one  Braden.  He  was  convicted  upon  practically  the 
aame  evidence,  having  interposed,  as  was  done  on  the  trial  of  Melton, 
the  defense  of  manslancrhter.  Held^  that  the  evidence  does  not  raise  the 
issue  of  manslaughter,  in  view  of  the  proof  that,  though  Miller  killed 
Braden  for  the  slander  of  his  daughters,  he  did  not  do  so  apon  his  first 
meeting  with  Braden  after  being  informed  of  the  slanderous  language. 

Sl  Same— CONTnriTANOB  to  secure  absent  testimony  is  properly  refused  if, 
in  view  of  the  evidence  on  the  trial,  the  absent  testimony  was  not  prob- 
ably true,  or,  if  not  probably  untrue,  it  was,  in  the  light  of  the  other  evi* 
deuce,  immaterial  to  any  issue  in  the  case. 

8.  Same— Eyidbnce— Predicate.— See  the  statement  of  the  case  for  evi- 
dence field  sufficient  as  a  predicate  for  the  admission  of  the  written  tes- 
timony of  an  absent  witness. 

4  Same— Fact  Case.— See  the  statement  of  the  case  in  this  and  in  Melton's 
ease,  ante,  page  47,  for  evidence  Tield  sufficient  to  support  a  conviction 
as  accomplice  to  murder  in  the  second  degree. 

Appeal  from  the  District  Court  of  Cass.  Tried  below  before 
the  Hon.  W.  P.  McLean. 

The  appellant  in  this  case  was  indicted  as  the  accomplice  of 
J.  T.  Melton  in  the  murder  of  one  Thomas  Braden,  in  Cass 
county,  Texas,  on  the  twenty-sixth  day  of  April,  1887.  His  trial 
upon  said  indictment  resulted  in  his  conviction,  and  he  was 
awarded  a  term  of  five  years  in  the  penitentiary.  A  full  report 
of  the  evidence  adduced  upon  the  trial  of  Melton  will  be  found 
in  the  present  volume,  commencing  on  page  47.  Several  of  the 
witnesses  who,  on  Melton's  trial,  testified  to  the  circimistances 
immediately  attending  the  homicidal  act,  testified  upon  this  trial, 
and  gave  substantially  the  same  accomits  they  did  on  the  said 
trial  of  Melton.  This  report  will  therefore  include  only  such 
testimony  as  was  adduced  in  additioh  to  that  adduced  on  Mel- 
Urn's  triaL 

The  ruling  embodied  in  the  third  head  note  relates  to  the  pred- 
icate upon  which  the  written  testimony  of  C.  M.  Anderson  was 
introduced  and  read  by  the  State.     That  predicate  was  based 
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upon  the  testimony  of  Griflf  Culpepper,  Tom  Henderson  and 
Hardy  O'Neal 

Griflf  Culpepper  testified,  in  substance,  that  he  knew  one  Char- 
ley Anderson,  who  lived  in  Cass  county,  Texas,  during  the  month 
of  April,  1887,  and  who  at  that  time  was  engaged  in  hauling 
lumber  from  Henderson  &  King's  mills  to  the  "  Y"  switch  of  the 
Texas  &  Pacific  Eailway.  The  witness  did  not  know  that  the 
initials  of  that  Anderson  were  "C.  M.,"  but  knew  that  he  worked 
at  Henderson  &  King's  mills  at  the  time  that  Braden  was  killed. 
Since  the  death  of  Braden,  the  said  Anderson  has  removed  from 
the  State  of  Texas  into  the  State  of  Arkansas.  The  witness 
knew  as  a  matter  of  fact  that  the  said  Anderson  was  now  in 
Hempstead  county,  Arkansas,  because,  a  week  before  the  trial, 
the  witness,  at  the  instance  of  Parson  Harrison,  went  to  the  said 
Anderson's  house,  in  said  Hempstead  county,  Arkansas,  to  see 
said  Anderson,  and  to  induce  him  to  attend  this  court  and  testify 
against  this  defendant.  The  witness  saw  the  said  Anderson, 
who  told  him  that  he  had  removed  to  and  settled  permanently  in 
the  said  Hempstead  county,  Arkansas.  He  declined  to  attend 
this  court,  because,  he  said,  that  he  testified  upon  the  examining 
trial  of  this  defendant,  when  his  testimony  was  reduced  to 
writing,  and  he  had  been  informed  that,  having  removed  per- 
manently from  Texas,  his  said  written  testimony  could  be  used 
in  evidence.  The  witness  was  not  present  at  the  defendant's 
examining  trial,  and  was  not  able  to  testify  that  the  Charley 
Anderson  he  saw  in  Arkansas  was  the  C.  M.  Anderson  who  tes- 
tified on  that  examining  trial. 

Tom  Henderson  testified,  in  substance,  that  he  was  the  senior 
partner  of  the  firm  of  Henderson  &  King,  proprietors  of  Hender- 
son &  King's  mill,  in  Cass  county,  Texas.  At  the  time  that 
Braden  was  killed,  a  man  named  C.  M.  Anderson,  who  was  gen- 
erally called  Charley  Anderson,  was  in  the  witness's  employ,  his 
business  being  to  haul  Itunber  from  the  said  mill  to  the  "Y" 
switch  on  the  railway.  Witness  had  no  other  Anderson  in  his 
employ  at  that  time.  Witness  was  present  at  the  examining 
trial  of  this  defendant,  and  knew  that  C.  M.  Anderson,  commonly 
called  Charley  Anderson,  testified  on  that  trial.  Anderson  left 
Cass  county  subsequent  to  the  killing  of  Braden.  Some  time 
before  he  left,  he  said  that  he  wanted  to  go  to  Kansas;  but,  on 
the  day  he  left,  he  said  that  he  was  going  to  Arkansas. 

Hardy  O'Neal  testified,  in  substance,  that  he  was  an  attorney 
at  law.    He  was  present  at  the  examining  trial  of  the  defendant^ 
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which  took  place  before  Justice  of  the  Peace  Duncan,  on  the  fif- 
teenth, sixteenth  and  seventeenth  days  of  May,  1887.  Witness 
appeared  before  that  court  as  special  counsel  for  the  prosecution. 
C.  M.  Anderson  was  placed  upon  the  stand  and  testified  for  the 
State,  and  was  cross  examined  by  the  counsel  for  the  defense. 
His  testimony  was  reduced  to  writing,  was  read  over  to  him,  and 
was  then  adopted  and  signed  by  the  said  C.  M.  Anderson.  Wit- 
ness identified  the  writing  in  evidence  as  the  testimony  of  the 
said  Anderson.  He  recognized  the  certificate  of  authentication 
which  he  wrote  himself,  and  which  Judge  Duncan  signed. 

The  trial  court  held  the  predicate  thus  laid  to  be  sufficient,  and 
the  State  read  in  evidence  the  written  testimony  of  C.  M.  Ander- 
son, as  follows:  "I  knew  Thom£(,s  Braden,  who  is  now  dead. 
He  died  on  April  26  or  27,  1887.  He  was  killed  by  being  shot  in 
the  leg.  He  was  shot  by  Mr.  Thomas  Melton  with  a  shot  gim. 
He  lived  about  three  hours.  The  shooting  occurred  in  Cass 
county,  Texas,  between  nine  and  ten  o'clock  on  the  morning  of 
April  26  or  27,  1887.  Mr.  Braden  was  unloading  his  wagon.  Mr. 
Tom  Melton  came  up  within  thirty-three  steps  and  got  off  his 
wagon  and  advanced  on  Braden,  advancing  twenty-three  steps. 
He  advanced  with  his  gun  cocked,  but  not  up  to  his  shoulder, 
cursing  at  the  same  time.  I  did  not  understand  anything  he 
said,  except  that  he  told  Braden  that  he  had  been  scandalizing 
his  daughter.  Braden  remarked  that  they  would  go  down  to 
where  the  other  men  were  and  settle  it.  Mr.  Melton  replied  that 
they  would  settle  it  right  there.  He  then  ordered  Braden  to 
halt,  and  at  the  same  time  fired.  Mr.  Braden  was  then  going 
around  his  wagon  toward  where  the  men  were.  When  Melton 
said  they  would  settle  it  right  there,  he  turned  toward  Braden, 
and  they  were  walking  toward  each  other  when  Melton  fired. 
At  the  time  when  they  were  walking  toward  each  other  the 
manner  of  Braden  was  not  that  of  a  man  who  was  angry.  At 
the  time  the  gun  was  fired  Braden  was  not  doing  anything,  ex- 
cept that  he  was  walking  toward  Melton,  who  was  walking  to- 
ward him.  Braden,  when  shot,  had  nothing  in  his  hands,  nor 
was  he  making  any  demonstrations  against  Melton.  Meltou 
fired  with  a  double  barreled  shot  gun,  the  shot  taking  effect  in 
Braden's  right  leg.  I  was  then  about  twenty-five  steps  from 
the  parties.  I  ran  to  them  at  once.  The  blood  was  then  pouring 
from  Braden's  leg,  and  I  thought  when  I  got  his  shoes  off  that 
he  must  have  shed  at  least  a  bucketfuL  When  the  shot  was 
fired  Braden  ran  up  to  Melton  and  threw  him  down.    When  I 
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got  to  them  Braden  was  doing  nothing  but  holding  the  gun  down 
and  laughing.  Melton  was  lying  on  the  ground  imder  Braden, 
but  was  making  no  effort  to  hurt  Braden.  He  said  nothing  ex- 
cept to  call  for  some  one  to  take  Braden  off  him.  After  he  got 
up,  Melton  got  his  gun,  mounted  his  wagon  and  went  off.  Bra- 
den was  placed  on  a  blanket  and  taken  to  Mr.  McDuff  's.  He 
never  stood  on  his  feet  after  he  threw  Melton  down.  I  did  not 
see  any  arms  of  any  kind  about  Braden.  Melton  did  not  call 
Braden  to  come  to  him. 

"I  saw  Melton  the  day  before  the  shooting  about  one  mile 
from  the  "  Y "  switch.  He  asked  me  if  I  had  seen  the  mule 
teams.  I  told  him  that  I  supposed  they  had  gone  back  on  the 
other  road  and  by  that  time  had  reached  the  mill.  Melton  then 
turned  and  went  back  towards  the  mill.  I  saw  Will  Taylor  and 
A.  E.  Parker  about  half  a  mile  from  the  mills  on  Monday,  the 
day  before  the  killing.  Taylor  asked  me  where  Tom  Braden  was, 
and  I  told  him  that  I  supposed  Braden  was  at  the  mill.  Taylor 
was  driving,  and  Parker  was  lying  in  the  wagon.  They  were 
then  going  to  the  *'Y."  Parker  said  nothing  on  this  occasion, 
and  Taylor  made  no  threats.  Braden  at  that  time  was  hauling 
lumber  for  Henderson  &  King,  and  traveled  from  the  mill  to 
the  "  Y"  every  day.  A  double  barreled  shot  gun  was- lying  in 
the  wagon  of  Taylor  and  Parker.  The  wagon  belonged  to  Tay- 
lor and  was  loaded  with  lumber.  Witness  was  then  working  at 
the  mill,  and  knew  that  previous  to  that  time  Parker  had  not 
been  engaged  with  Taylor  in  the  business  of  hauling  lumber.  I 
never,  previous  to  this  or  any  other  time,  heard  either  Parker, 
Melton  or  Taylor  say  anything  about  Braden.  When  Melton 
fired  the  fatal  shot,  he  and  Braden  were  between  eight  and  ten 
feet  apart.  When  Melton  got  up  from  under  Braden,  I  noticed 
that  he  had  a  small  skinned  place  over  one  eye.  I  don't  know 
how  he  came  by  it.  I  did  not  see  Braden  strike  Melton,  and  I 
know  that  he  did  not  strike  nor  attempt  to  strike  Melton  before 
the  fatal  shot  was  fired.  I  do  not  know  how  Braden  was  holding 
his  hands  when  the  shot  was  fired,  but  I  know  that  he  did  not 
then  have  anything  in  his  hands.  After  Braden  got  off  Melton, 
Melton  got  up  and  apologized  to  Braden  for  shooting  him." 

Cross-examined,  the  witness,  Henderson,  said:  "  I  live  at  the 
Temple  mills  in  Cass  county,  Texas.  Melton  had  come  in  and 
imloaded  his  ties,  and  had  started  out  from  the  *<  Y"  and  on  tho 
road  leading  out  from  the  "  Y,"  and  was  between  sixty  and  seventy 
yards  from  Braden  when  he  stopped  his  wagon,  got  out  and 
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started  towards  Braden.  He  had  gone  but  few  steps  in  that 
direction  when  Braden  started  towards  him.  When  Melton 
started  towards  Braden,  I  heard  him  talking  to  and  cursing 
Braden,  but  imderstood  nothing  except  his  charge  that  Braden 
had  been  scandalizing  his  daughters.  Melton  had  advanced 
thirty-three  steps,  and  Braden  about  the  same  distance  when  the 
fated  shot  was  fired.  Melton  told  Braden  to  stop  before  he  fired, 
which  Braden  did  not  do.  At  the  time  that  the  shot  was  fired. 
Melton  was  standing  between  two  cross  ties,  and  Braden  was 
advancing  upon  him.  Melton  and  Braden  met  about  half  way 
between  the  points  from  which  they  respectively  started  towards 
each  other.  Melton  hcwi  walked  towards  Braden  exactly  ten 
steps  when  he  cocked  his  gun,  and  then  walked  twenty-three 
more  steps  and  fired.  I  could  not  tell  exactly  what  Braden  was 
4oing  at  the  moment  that  Melton  cocked  his  gun.  He  W6U3  then 
half  hidden  from  me  by  a  lumber  pile.  Melton  had  the  gun  up 
to  his  shoulder  and  face  when  he  fired  upon  Braden.  He  fired 
but  one  shot.  Melton  did  not  advance  upon  Braden  after  firing 
the  fatal  shot.  Braden  advanced  upon,  seized  and  threw  Melton 
to  the  ground.  Braden  looked  to  be  twenty-five  or  twenty-six 
years  old,  and  to  weigh -anything  from  one  hundred  and  fifty  to 
one  hxmdred  and  seventy  pounds.  Melton  appeared  to  be  about 
forty  years  old,  and  to  weigh  from  one  himdred  and  thirty-five 
to  one  hundred  and  forty  poimds.  Witness  did  not  hear  Melton 
say,  after  the  shooting,  that  the  shooting  was  accidentaL  He 
merely  remarked  that  he  begged  Braden's  pardon." 

On  his  redirect  examination,  the  witness  said:  "Hardly  an 
instant  of  time  elapsed  between  Melton's  order  to  Braden  to  halt 
and  the  report  of  a  gun.  I  do  not  think  a  man  walking  could 
have  obeyed  the  order  before  the  firing  of  the  shot.  Melton  and 
Braden  were  between  ten  and  twenty  steps  apart  when  the  latter 
got  from  behind  the  lumber  pile.  Braden  did  not  then  have  any- 
thing in  his  hands,  nor  did  he  have  his  hands  in  his  pants 
pockets.  Braden  did  not  use  profane  language  during  the,  dif- 
ficulty, nor  did  he  say  anything  indicating  anger  or  a  purpose 
on  his  part  to  assault  Melton.'' 

In  his  testimony  for  the  State,  Dick  Parker  gave  very  much 
the  same  account  of  the  difficulty  between  defendant  and  Will 
Taylor  on  one  side  and  Braden  on  the  other,  on  the  limaber  road 
on  Monday  morning  that  Will  Taylor  gave  in  his  testimony  on 
the  Melton  trial,  adding  that,  when  defendant  denounced  Braden 
for  his  remarks,  he  drew  and  opened  his  knife,  and  in  company 
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with  Taylor,  advanced  upon  Braden.  Braden  then  turned  to 
walk  oflf,  when  Taylor  caught  him  by  the  collar  of  his  shirt. 
Braden  pulled  loose  and  fled.  Taylor  followed  and  made  as 
many  as  three  strokes  at  him  with  his  knife. 

Mrs.  Pilen  testified,  for  the  State,  that  she  saw  defendant  and 
one  of  Melton's  daughters  at  Jackson's  party  a  short  time  before 
the  killing  of  Braden.  They  were  in  a  side  room.  Miss  Melton 
sitting  on  a  chair  and  defendant  on  a  table.  Defendant  was 
swinging  his  legs,  and  would  sometimes  strike  Miss  Melton's 
skirts  with  his  feet. 

William  Scott  testified,  for  the  State,  that  he  was  an  attorney 
at  law,  and  defended  the  defendant  on  the  examining  trial. 
That  trial  resulted  in  the  refusal  of  bail  to  Melton  and  the  exac- 
tion of  bonds  from  defendant  and  Taylor.  This  result  produced 
such  an  effect  upon  the  defendant  that  he  began  to  weep  as  soon 
as  the  ruling  of  the  court  was  made.  Will  Taylor  then  ap- 
proached him  and  said:  "  What  are  you  crying  about?  There 
is  not  a  living  man  who  can  swear  anything  against  yoiL  You 
are  in  no  danger." 

Deputy  Sheriff  Maxcy  testified,  for  the  State,  that,  after  his 
arrest  and  confinement  in  jail,  the  defendant  sent  for  the  district 
attorney  and  had  a  conversation  with  him. 

Hardy  O'Neal  testified,  for  the  State,  that  after  the  examining 
trial  of  Melton,  defendant  and  Taylor,  the  two  latter  separately 
proposed  to  turn  State's  evidence  against  the  other  two*  if  the 
prosecutions  against  themselves  would  be  dismissed.  Witness 
replied  to  each  that  he  was  merely  employed  to  assist  the  county 
attorney,  and  had  no  authority  to  make  such  an  agreement,  but 
promised  each  to  submit  the  propositions  to  the  county  attorney. 
If  there  was  a  written  agreement  between  Taylor  and  the  county 
attorney,  accepting  Taylor's  proposition  to  turn  Stale's  'evidence, 
the  witness  did  not  know  it.  Taylor  proposed  to  the  district 
attorney  to  testify  against  Melton  and  this  defendant,  if  the 
district  attorney  would  dismiss  the  prosecutions  against  him. 
The  district  attorney  accepted  Taylors  proposition,  telling  him 
he  wanted  nothing  but  the  truth. 

H.  Grain  testified,  for  the  defense,  that  he  lived  in  Cass  county, 
Texas,  about  a  half  a  mile  from  the  **  Y"  switch  referred  to  by 
the  several  witnesses  in  this  case.  Defendant  came  to  witness's 
house  with  the  witness's  son,  Jesse  Grain,  on  the  night  of  Sun- 
day, the  second  day  before  the  homicide.  On  Monday  morning, 
witness  hired  the  said  defendant  to  work  for  hinn.    Defendant 
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did  not  begin  work  on  that  day,  but  went  oflf  to  get  his  clothes 
and  to  return  a  gun  he  had  borrowed.  He  came  back  and  stayed 
that  night  at  the  witness's  house.  Previous  to  this  the  defend- 
ant had  been  working  for  J.  T.  Melton.  Between  six  and  seven 
o'clock  on  the  morning  of  the  day  of  the  homicide,  the  witness 
left  the  defendant  in  his  field  preparing  to  go  to  work,  and  went 
himself  to  his  shop,  a  half  mile  distant,  to  work.  That  shop  was 
about  half  way  between  the  witness's  house  and  the  "T**  switch. 
Between  nine  and  ten  o'clock,  defendant  came  to  the  shop  and 
told  witness  that  Melton,  who  was  the  witness's  brother-in-law, 
had  shot  Braden.  The  point  in  the  field  where  witness  left 
defendant  on  that  morning  was  a  little  more  than  a  half  mile 
from  the  "  Y"  switch  where  Braden  was  killed. 

Jesse  Grain,  the  son  of  the  last  witness,  testified,  for  the  de- 
fense, that  the  defendant  came  to  his  father's  house  on  the  night 
before  the  killing,  bringing  with  him  a  valise  and  a  fiddle.  The 
witness  left  him  at  his  father's  house  between  eight  and  nine 
o'clock  on  the  next  morning,  preparing  to  go  to  work. 

H.  F.  CyNeal  testified,  for  the  defense,  that  he  was  one  of  the 
coimsel  for  the  defense,  on  this  trial,  and  defended  him  on  the 
examining  trial.  He  remembered  that  when  the  examining 
court  announced  the  ruling,  binding  the  defendant  over  to  the 
grand  jury,  the  defendant  broke  down  and  fell  to  weeping. 
Taylor  approached  him  and  made  the  statements  to  him  testified 
to  by  the  witness  W.  T.  Scott,  and  in  addition,  said  to  him:  "  If 
you  were  guilty,  I  would  know  it." 

The  appellant's  motion  for  a  continuance,  the  ruling  upon 
which  forms  the  subject  matter  of  the  second  head  note  of  this 
report,  sets  out  that  by  some  of  the  absent  witnesses  the  appel- 
lant expected  to  prove  the  statements  of  the  deceased  connecting 
him  disgracefully  with  the  daughters  of  Melton,  and  that  by 
other  absent  witnesses  he  expected  to  prove  that,  on  the  Friday 
preceding  the  killing  of  Braden  by  Melton,  he  borrowed  the  gun 
with  which  he  was  afterward  seen  by  some  of  the  witnesses,  to 
go  wolf  hunting,  and  that  he  did  go  wolf  himting  with  the  said 
gun  on  Saturday,  the  fourth  day  preceding  the  homicide. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

OtNeal  A  Soriy  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 
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White,  Presiding  Judge.  This  is  a  companion  case  to  that 
of  J.  T.  Melton,  just  decided.  In  this  cause,  however,  appellant 
was  only  indicted  as  an  accomplice  of  Melton's  in  the  murder  of 
Thomas  Braden;  that  is,  he  was  indicted  as  one  who,  though  not 
present  at  the  commission  of  the  offense,  before  the  act  was  done 
advised,  commanded  and  encouraged  the  said  J.  T.  Melton  to 
commit  it.     (Penal  Code,  art.  79.) 

When  the  case  against  the  principal.  Melton,  in  a  separate 
indictment,  was  called  for  trial,  the  defendant  made  the  affidavit 
prescribed  by  article  669a,  added  to  the  Code  of  Procedure  by 
act  of  the  Twentieth  Legislature,  page  33,  approved  March  21, 
1887,  to  the  effect  that  when  two  or  more  defendants  are  prose- 
cuted for  an  offense  growing  out  of  the  same  transaction,  by 
separate  indictments,  either  defendant  may  file  his  affidavit  in 
writing  that  one  or  more  parties  are  so  indicted  whose  evidence 
is  material  to  his  defense,  etc.,  and  praying  that  they  be  first 
tried,  etc.,  and  he  asked  that  this  appellant  be  first  tried  in  this 
case.  This  prayer  was  granted,  appellant  was  tried,  and  his 
trial  resulted  in  his  conviction  of  murder  in  the  second  degree, 
with  punishment  affixed  at  five  years  in  the  penitentiaiy.  On 
this  appeal  he  submits  several  propositions  for  the  reversal  of 
the  judgment. 

We  have  already  shown,  in  the  Melton  case,  that  the  homicide 
was  not  manslaughter  under  the  facts  developed,  and  that  the 
issue  of  self  defense  was  not  raised.  In  this  case  the  facts  are 
almost  identical,  except  that  they  go  further  in  this  case,  and 
positively  eliminate  self  defense  by  showing  in  the  testimony  of 
the  witness,  Harris,  a  statement  made  by  Melton  just  after  the 
shooting,  to  the  effect  that  he.  Melton,  did  the  shooting  because 
the  deceased  had  slandered  his  daughters.  There  was  no  claim 
that  Melton  acted  in  self  defense,  pretended  by  him  at  that  time. 

In  so  far  as  defendant's  application  for  continuance  is  con- 
cerned, if  it  be  admitted  that  due  diligence  and  the  probable 
truth  of  the  testimony  are  shown,  still  the  facts  sought  to  be 
proven  by  the  witnesses  Hill  and  Culpepper,  as  to  defamatory 
language  used  by  deceased  about  Melton's  daughters,  ceased  to 
be  material  when  the  other  evidence  showed  that  Melton  did  not 
kill  deceased  upon  the  first  meeting  after  having  heard  of  the 
insults.  Moreover,  it  is  abimdantly  proven  by  other  testimony 
adduced  that  deceased  did  use  most  defamatory  language 
about  Melton's  daughters.  In  so  far  as  these  witnesses  were 
concerned,  no  injury  appears  from  the  refusal  of  the  contin- 
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nance  nor  the  overruling  of  the  motion  for  new  triaL  As  to  the 
proposed  testimony  of  Mrs.  Parker,  about  this  defendant's  bor- 
rowing from  her  the  gun  of  her  husband  to  go  wolf  himting, 
this  testimony  is  also  immaterial  in  the  light  of  an  abundance  of 
other  testimony,  besides  defendant's  having  and  borrowing  the 
gun;  which  establishes  the  charge  against  him,  viz.,  that  he  ad- 
vised, commanded  and  enc6uraged  Melton  in  the  commission  of 
the  crime.  There  was  no  error  in  overruling  the  motion  for  new 
trial,  in  so  far  as  it  involved  the  application  for  continuance. 

Objection  was  made  to  the  introduction,  by  the  State,  of 
the  testimony  of  Charles  Anderson,  taken  and  reduced  to  writ- 
ing on  the  examining  trial,  because,  it  is  insisted,  that  no  suf- 
ficient predicate  was  laid  as  to  his  being  a  non-resident  and 
beyond  the  jurisdiction  of  the  State.  To  our  minds  the  evidence 
is  reasonably  certain,  if  not  wholly  conclusive,  both  as  to  his 
identity  and  that  said  witness  had  removed  from  the  State  of 
Texas  and  become  a  citizen  of  Arkansas.  (Conner  v.  The  State, 
2S  Texas  Ct.  App.,  378,  and  authorities  cited.) 

Though  attacked  in  several  particulars,  we  have  been  unable 
to  see  any  error  of  the  slightest  moment  in  the  charge  of  the 
court.  It  presents  the  law  fully,  fairly  and  ably.  No  sufficient 
reason  is  made  manifest  why  the  judgment  of  the  lower  court 
in  this  case  should  be  disturbed,  and  it  is  therefore  affirmed. 

Opinion  delivered  October  22, 1887. 


No.  2641. 
Tom  Williams  v.  The  State. 

1.  BuROLART— INDICTMSIIT.—The  conTiction  in  this  ease  was  for  burglary. 
It  was  had  under  an  indictment  which  charged  ooujointly  the  offense  of 
burglary  ajid  theft.  The  allegatious  were  that  defendant  did  burglari- 
ously enter  the  house  with  the  intent  to  commit  theft,  and  that  be  did 
commit  theft  of  certain  personal  property.  The  indictment  proceeded 
to  allege,  not  the  elements  of  the  tbeft  which  it  charged  he  intended  to 
eommit,  but  the  elements  of  the  theft  which  he  did  commit.  The  con- 
tention of  the  appellant  is  that  the  indictment  is  insutBdent  to  support 
the  oonvietion  for  burglary,  because  it  failed  to  allege  the  elements  of 
the  intended  theft.     Held,  that,  alleging  the  elements  of  the  theft 
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actually  coiuiuitted,  the  hidictmeDt  is  sufflcieot  to  sapport  the  oonvie- 
tion  for  burglary.  See  the  statement  of  the  case  for  the  indictment  in 
ezteoso. 

2.  Samb.— If  the  purpose  of  the  pleader  had  been  merely  to  charge  a  bur- 
glary with  intent  to  commit  an  offense,  and  not  to  charge  burglary  and 
the  actual  commission  of  the  offense,  then  the  indictment  would  be  Insuf* 
ficient  unless  it  alleged  t^e  elements  of  the  intended  offense. 

8.  Samb.— The  rule  is,  that  if  burglary  and  theft  be  charged  in  the  same 
count,  and  the  party  charged  be  convicted,  the  theft  will  be  included  in 
the  burglary,  and  no  Judgment  can  be  rendered  for  the  theft.  In  such 
case,  however,  the  conviction  for  burglary  will  bar  a  subsequent  prose- 
cution for  the  theft. 

Appeal  from  the  District  Court  of  Fannin.  Tried  below  before 
the  Hon.  D.  H.  Scott. 

A  term  of  two  years  in  the  penitentiary  was  assessed  against 
the  appellant  upon  his  conviction  for  burglary,  under  an  indict- 
ment the  charging  part  of  which  reads  as  follows: 

*  *  *  *  'That  Tom  Williams,  on  or  about  the  first  day  of  July, 
in  the  year  of  our  Lord,  1887,  in  the  coimty  of  Fannin  and  State 
of  Texas,  did  then  and  there  unlawfully,  in  the  day  time,  by  force 
and  fraud,  break  and  enter  a  house  there  situate,  and  occupied  and 
used  by  Jake  Williamson,  without  the  consent  of  the  said  Jake 
Williamson,  with  the  intent  to  commit  theft;  and  the  said  Tom 
Williams  did  then  and  there  fraudulently  take  from  said  house, 
and  from  the  possession  of  the  said  Jake  Williamson,  one  pair  of 
pants  of  the  value  of  one  dollar,  the  same  being  the  corporeal  per- 
sonal property  of  the  said  Jake  Williamson,  without  the  consent 
of  the  said  Jake  Williamson,  and  with  intent  to  deprive  the  said 
Jake  Williamson  of  the  value  thereof,  and  to  appropriate  the  same 
to  the  use  and  benefit  of  him,  the  said  Tom  Williams.  And  the 
grand  jury  aforesaid  do  further  say  that  at  the  coimty.  State  and 
place  aforesaid,  and  on  the  first  day  of  July,  1887,  at  night,  the 
.  said  Tom  Williams  did,  by  force  and  fraud,  break  and  enter  said 
house,  occupied  and  situate  as  aforesaid,  with  the  intent  to  com- 
mit theft;  and  the  said  Tom  Williams  did  then  and  there  fraud- 
ulently take  from  said  house,  and  from  the  possession  of  the  said 
Jake  Williamson,  one  pair  of  pants,  of  the  value  of  one  dollar, 
the  same  being  the  corporeal  personal  property  of  the  said  Jake 
Williamson,  without  the  consent  of  the  said  Jake  Williamson, 
and  with  the  intent  to  deprive  the  said  Jake  Williamson,  of  the 
value  thereof,  and  to  appropriate  the  same  to  the  use  and  benefit 
of  him,  the  said  Tom  Williams;  contrary,"  etc. 
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Jake  Williamson  was  the  first  witness  for  the  State.  He  tes- 
tified that  he  lived  in  a  house  situated  in  Bonham,  Fannin  county, 
Texas.  No  one  but  the  witness  occupied  that  house  in  July,  1887. 
Some  time  during  that  month  a  pair  of  pants  belonging  to  the 
witness  were  taken  from  that  house  without  the  consent  of  the 
witness.  When  taken  they  were  in  a  box  inside  of  the  house. 
Witness  placed  them  in  a  box  on  a  Friday,  and  missed  them  on 
Saturday — ^the  next  day — and  found  them  at  the  house  of  Dick 
Stewart,  where  the  defendant  then  lived,  on  the  following  Mon- 
day. When  he  missed  his  pants  on  Saturday  the  witness  discov- 
ered that  the  latch  on  his  door  had  been  pried  so  that  it  would 
not  catch  and  fasten.  He  closed,  latched  and  fastened  his  door 
on  Friday  night,  and  again  on  Saturday  morning  when  he  left 
his  house.  On  his  return  on  Saturday  he  found  the  latch  pried 
as  stated,  and  missed  his  pants.  Until  a  month  previous  to  this, 
the  defendant  lived  with  witness,  and  was  authorized  to  enter 
the  house  at  will,  but  had  no  authority  to  do  so  after  he  left  and 
went  to  Stewart's.    His  clothes  were  still  at  the  witness's  house. 

Tom  Stephens  testified,  for  the  State,  that  he  and  the  defend- 
ant lived  at  Dick  Stewart's  house  in  July,  1887.  On  the  Satur- 
day night  after  Williamson  lost  his  pants  the  witness  saw  the 
defendant  wearing  a  pair  of  dark  blue  pants.  They  were  the 
same  pants  identified  on  the  examining  trial  by  Williamson  as 
the  pants  that  were  taken  from  his  house.  The  defendant  told 
witness  that  he  bought  those  pants  at  the  second  hand  store  for 
one  dollar  and  a  quarter.  When  Dick  Stewart's  house  was 
searched,  the  pants  were  found  in  the  yard  under  a  water  barrel. 

Other  witnesses  for  the  State  testified  that  they  were  present 
when  the  premises  of  Stewart  were  searched  for  the  pants,  and 
that  they  saw  Bob  Willis  turn  over  a  water  barrel  in  the  yard 
and  find  the  pants  which  were  afterwards,  at  the  examining  trial 
of  the  defendant,  identified  and  claimed  by  Jake  Williamson. 

The  motion  for  new  trial,  and  the  motion  in  arrest  of  judgment, 
raised  the  question  discussed  in  the  opinion. 

No  brief  for  the  appellant. 

W.  L.  Davidson^  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  This  prosecution  was  for  burglary 
and  theft,  and  the  indictment  contained  two  counts,  one  for  a 
burglary  and  theft  in  the  day  time,  and  one  for  burglary  and 
theft  at  night.     The  defendant  was  convicted  and  adjudged 
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guilty  of  burglary,  and  the  only  question  arising  upon  the  record 
is  as  to  the  sufficiency  of  the  indictment  as  a  charge  for  bur- 
glary. 

It  will  be  noted  that  the  counts  are  not  for  burglary  alone,  but 
each  one  charges  conjointly  a  burglary  and  theft.  In  substance 
and  eflfect,  the  charge  is  that  defendant  entered  the  house  to  com- 
mit theft,  and,  whilst  it  does  not  give  in  that  connection  the  ele- 
ments of  the  theft  he  intended  committing,  it  does  charge  all  the 
elements  of  the  theft  he  actually  committed,  and  connects  in 
one  sentence,  by  the  conjunction  "and,"  the  intent  with  the 
act,  which  act  is  fully  described  in  the  statutory  words  used  to 
define  theft.  The  pleader  has  followed  form  461,  Willson's  Crim- 
inal Forms,  page  200.  It  is  not  burglary  with  intent  to  conmodt 
theft  alone  which  was  the  crime  intended  to  be  charged.  In 
such  case,  form  460,  Id.,  should  have  been  followed,  and  in  such 
case,  where  the  oflfense  intended  and  not  its  actual  conmaission 
is  the  object,  the  intended  offense  must  also  be  charged  with  all 
its  ipgredients. 

Not  so  when  the  actual  commission  is  charged  in  the  same 
count  after  the  unlawful  entry.  It  would  be  a  useless  tautology 
to  require  the  pleader  to  allege  in  the  same  count  the  statutory 
ingredients  of  the  intended  crime,  and  then  repeat  those  same 
ingredients  again  in  the  crime  into  which  the  intent  is  consmn- 
mated  and  merged.  If  you  aver  that  A  intended  to  commit 
theft,  and  then  state  particularly  the  accomplished  acts  of  his 
which  constitute  the  statutory  definition  of  theft,  is  not  A  as 
fully  put  upon  hjs  notice  of  the  intended  crime  as  he  is  of  the 
crime  committed?  We  think  so.  The  fact  that  the  same  coxmt 
may  charge  two  offenses,  and  that  the  party  might  have  been 
convicted  for  either  burglary  or  theft  (Penal  Code,  art.  712),  is 
no  argument  that  the  count  is  insufficient  for  burglary;  because, 
where  the  two  offenses  are  charged  in  the  same  count,  the  rule 
is  that  on  conviction  the  theft  would  be  included  in  the  burglary, 
and  no  judgment  could  be  rendered  for  the  theft.  In  such  case 
the  conviction  for  burglary  would  bar  a  subsequent  prosecution 
for  theft.  (Miller  v.  The  State,  16  Texas  Ct.  App.,  417;  Howard 
V.  The  State,  8  Texas  Ct.  App.,  447;  Black  v.  The  State,  18  Texas 
Ct.  App.,  124;  Smith  v.  The  State,  22  Texas  Ct.  App.,  350.) 

Believing  that  each  count  was  sufficient  to  charge  burglary, 
the  crime  for  which  appellant  has  been  convicted,  and  having 
found  no  error  in  the  record,  the  judgment  is  affirmed. 

Opinion  delivered  October  22,  1887.  Affirmed. 
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No.  2461. 
John  Bennett  v.  The  State. 

L  Practice— Impeachment  op  Witotbsses.— Article  755  of  the  Code  of 
Criminal  Procedure  providee  that  ^*the  rule  that  the  party  introdtLoing 
a  witness  shall  not  attack  his  testimooy  is  so  far  modfiied  as  that  any 
party,  when  facts  stated  hy  the  witness  are  injurious  to  his  cause,  may  at- 
tack his  testimony  in  any  other  manner  except  by  proving  the  bad  char- 
acter of  the  witness.^  Held^  that  before  this  rule  can  be  applied,  the  wit- 
ness must  have  stated  some  fact  in  evidence  which  was  injurious  to  the 
caose  of  the  party  in  whose  behalf  he  was  called  to  testify;  and  it  is  not 
enough  that  he  merely  made  a  statement  different  from  that  which  the 
party  had  reason  to  and  did  believe  he  would  make.  See  the  opinion 
for  a  state  of  case  to  which  titie  rule  does  not  apply. 

1  Same — Subprisb.— The  rule  obtains  in  this  State  that  if  a  party  be  bona 
fide  surprised  at  unexpected  testimony  of  his  witness,  he  may  be  per- 
mitted to  interrogate  his  witness  as  to  his  previous  declarations  inconsis- 
tent with  his  testimony,— the  object  being  to  test  the  witness's  recollec- 
tion, and  to  enable  him,  if  mistaken,  to  review  his  evidence.  Such  correc- 
tive testimony  is  also  adoiissible  to  explain  the  attitude  of  the  party  calling 
the  witness ;  but  if  the  sole  object  of  the  proffered  testimony  be  to  dis- 
eredit  the  witness,  it  will  not  be  received.    See  this  case  in  illustration. 

t.  Same— Credibility  of  a  Witness— PRiviiiBeB  op  Counsel.— While  a 
fall  pardon,  granted  by  competent  anthority,  to  one  who  has  been  con- 
Tieted  of  felony,  removes  the  legal  odium  from  such  person,  and  qualifies 
him  to  testify  as  a  witness  in  the  courts  of  this  State,  it  does  not  remove 
the  question  of  his  credibility  from  the  comideration  of  the  jury ;  nor 
will  it  operate  to  prevent  opposing  counsel  from  urging  in  argument 
that,  notwithstanding  such  pardon,  the  witness,  by  reasonof  his  convic- 
tion for  felony,  is  entitled  to  no  credit.  The  trial  court  did  not  err  in  re- 
fosing  to  restrain  the  Staters  counsel  in  such  argument. 

Appbal  from  the  District  Court  of  Johnson.  Tried  below 
before  the  Hon.  J.  M.  Hall. 

The  conviction  in  this  case  was  for  the  theft  of  one  head  of 
cattle,  the  property  of  Thomas  Sparks,  in  Johnson  comity, 
Texas,  on  the  sixteenth  day  of  March,  1885.  The  penalty  as- 
sessed against  the  appellant  was  a  term  of  two  years  in  the 
penitentiary. 

Thomas  Sparks  was  the  first  witness  for  the  State.  He  tes- 
tified, in  substance,  that  he  lived  about  twelve  miles  south  of 
Cleburne,  in  Johnson  county,  Texas,  and  lived  there  in  March, 
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1885.  His  certain  unmarked  yearling,  the  same  described  in  the 
indictment  in  this  case,  ran  on  the  rangig,  near  witness's  house, 
during  the  spring  of  that  year.  On  or  about  the  day  alleged  in 
the  indictment  the  witness  saw  the  said  yearling  on  the  said 
range.  It  had  then  been  recently  branded  with  the  device  of  a 
spur,  which  was  the  defendant's  brand.  A  few  days  after  that 
discovery  the  witness  was  accosted  by  the  defendant,  who  said: 
"I  understand  that  one  of  your  yearlings  has  my  mark  and 
brand  on  it."  Witness  replied  that  he  was  correctly  informed, 
and  defendant  said:  "  Well,  then,  you  have  got  us.**  Witness 
then  asked  him  what  he  meant,  and  he  replied:  ^^That  is  the 
first  yearling  I  ever  put  the  spur  brand  on,  but  I  want  you  to 
xmderstand  that  I  did  not  steal  it.  I  bought  it  from  Henry 
Qoodspeed,  but  I  don't  want  you  to  say  anything  about  it." 
Witness  replied  to  this  that  he  intended  to  enforce  the  law 
against  the  defendant.  Defendant  replied:  "  That  is  all  right; 
but  I  want  you  to  hold  up  until  I  get  my  money  out  of  GU)od- 
speed.  If  he  hears  of  it  he  will  run  oflf,  and  I  will  not  get  my 
money  back."  Witness  did  not  consent  that  defendant  should 
take,  or  mark,  or  brand  the  said  yearling. 

Cross  examined:  The  witness  testified  that,  in  the  course  of 
the  conversation  recited,  the  defendant  said  that  when  he  bought 
the  yearling  from  Qoodspeed  he  did  not  know  that  it  belonged  to 
the  witness,  and  that  he  thought  Qoodspeed  owned  it  and  was 
conveying  a  good  title. 

Henry  Qraf a  W6U3  the  next  witness  for  the  State.  He  testified 
that,  between  the  tenth  €md  fifteenth  days  of  March,  1885,  the 
defendant  came  to  his  house,  introduced  himself,  and  asked  if 
witness  wanted  to  buy  any  steers,  adding  that  he  had  two  for 
sale.  Witness  replied  that  he  did  not  want  to  purchase  any 
steers.  He  then  asked  if  witness  had  seen  any  stray  yearlings 
in  the  country.  The  witness  replied  that  there  was  then  a  stray 
yearling  in  his  pasture.  Witness  and  defendant  then  went  to 
the  pasture,  and  witness  showed  defendant  the  yearling  de- 
scribed in  the  indictment.  The  defendant  claimed  the  yearling 
as  his  property,  and  drove  it  oflf.  He  said  that  his  brand  was 
HL  connected,  but  that  he  thought  of  starting  the  spur  brand. 
Three  or  four  weeks  later,  the  witness  went  to  Thomas  Sparks's 
house  and  picked  out  from  several  the  yearling  described  in  the 
indictment  as,  and  which  was,  the  same  yearling  defendant  drove 
from  his  place. 

Cross  examined :  The  witness  stated  that  Mr.  Robert  Barry  was 
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the  owner  of  the  pausture  from  which  the  yearling  was  taken  by 
the  defendant.  When  he  claimed  and  took  the  yearling,  the  de- 
fendant did  not  say  anything  about  having  purchased  it  from 
anybody.  Witness  had  so  far  interested  himself  in  the  pros- 
ecution of  this  case  as  to  subscribe  five  dollars  towards  the  fee 
for  the  employment  of  special  prosecuting  counsel.  Witness  de- 
nied that  he  had  ever  attempted  to  get  the  Kyle  boys  to  give 
evidence  on  this  trial  different  from  that  they  gave  before  the 
grand  jury,  or  that  he  had  ever  threatened  to  procure  their  in- 
dictment for  perjury  if  they  testified  on  this  trial  as  they  did 
before  the  grand  jury. 

Henry  Q<x)dspeed  testified,  for  the  State,  that  he  lived  near  the 
defendant's  house  in  1885.  He  emphatically  denied  that  he  ever, 
at  any  time,  sold  or  traded  this  or  any  other  yearling  to  the  de- 
fendant. Shortly  after  his  arrest  on  this  charge,  the  defendant 
appealed  to  witness  to  testify  that  he  sold  the  said  yearling  to 
defendant.  Just  before  this  case  was  called  for  trial,  the  defend- 
ant appealed  to  witness  to  testify  in  his  behalf. 

On  his  cross  examination,  the  witness  stated  that  he  was  on  his 
father's  place  on  or  about  March  20,  1885,  when  officers  Coulter 
and  Stewart  visited  that  place.  He  was  about  a  half  mile  dis- 
tant when  he  saw  the  officers  going  towards  his  father's  house. 
As  he  supposed  a  warrant  had  been  issued  against  him  for  the 
theft  of  this  yearling,  it  occurred  to  him  that  the  said  officers 
were  seeking  to  make  his  arrest.  When  the  officers  rode  towards 
him,  the  witness  turned  his  horse  and  started  off.  The  officers 
increased  the  speed  of  their  horses,  which,  being  observed  by  the 
witness's  horse,  the  latter  animal  struck  a  nm  and  distanced  the 
officers.  Witness  went  to  a  neighbor's  house,  sent  his  horse 
home,  and  then  made  his  way  to  Fannin  county,  where  he  was 
arrested  three  weeks  later.  Witness  fied  the  country,  not  be- 
cause he  was  guilty,  but  because  he  wanted  to  ascertain  if  he 
could  make  bond  before  submitting  to  arrest. 

Hardy  Kyle  was  next  introduced  by  the  State.  He  testified 
that  he  had  never  heard  the  defendant  say  anything  about  the 
Sparks  yearling.  He  denied  that  the  defendant  offered  to  pay 
him  to  testify  on  his  behalf  before  the  grand  jury  that  he  bought 
the  yearling  from  Henry  Gk)odspeed.  He  further  denied  that  he 
ever  told  Captain  English,  special  prosecuting  counsel,  that  he, 
witness,  was  so  drunk  when  he  was  taken  before  the  grand  jury 
that  he  did  not  know  what  he  testified.  On  his  cross  examina- 
tion he  testified  that  he  was  at  the  house  of  defendant's  father  on 


Digitized  by 


Google 


76  24  Texas  Court  of  Appeals.  [Tyler 

statement  of  the  case. 

a  certain  day  in  March,  1885,  when  a  man,  a  stranger  to  him,  but 
who,  in  general  appearance,  resembled  Henry  Qoodspeed,  came 
to  the  yard  fence  driving  a  yearling  answering  to  the  description 
of  that  described  in  the  indictment.  Defendant  joined  that  man 
at  the  fence  and  bought  the  yearling,  paying  five  dollars  for  it. 
That  yearling  was  then  immarked  and  imbranded. 

Captain  J.  N.  English  testified,  for  the  State,  that  during  the 
preceding  term  of  the  court  the  witness  Hardy  Kyle  told  him 
that  defendant  tried  to  hire  him  to  go  before  the  grand  jury,  and 
to  appear  in  this  court  and  testify  in  his  behalf.  He  also  told 
witness  that  he  was  so  drunk  when  he  W6U3  before  the  grand  jury 
that  he  did  not  know  what  he  swore  to. 

Several  State  witnesses  testified  that  the  defendant  had  long 
been  familiar  with  the  range,  was  an  experienced  stockman,  and 
ought  to  have  known  Sparks's  cattle  in  March,  1885. 

The  State  closed. 

Kyle  testified,  for  the  defense,  that  he,  in  company  with 

his  brother.  Hardy  Kyle,  W6U3  present  at  defendant's  father's 
house  in  March,  1885,  and  saw  the  defendant  buy  a  certain  red 
heifer  yearling  from  a  man  whom  he  thought,  but  was  not  cer- 
tain, was  Henry  Goodspeed.  Defendant  paid  five  dollars  for 
the  animal. 

Under  the  circumstances  stated  in  the  opinion,  Richard  Ben- 
nett, the  father  of  the  defendant,  testified,  in  substance,  that  in 
March,  1885,  he  saw  Henry  Goodspeed  ^rive  a  yearling  to  his 
house  and  enter  into  a  conversation  with  defendant  and  the  two 
Kyle  boys.  Presently  the  yearling  was  turned  into  the  lot,  when 
defendant  came  to  the  house  and  said  that  he  had  bought  the 
animal  from  Goodspeed.  The  animal  was  then  unmarked  and 
unbranded.  The  animal  escaped  from  the  lot  and  was  gone 
for  several  days.  It  was  again  penned  by  defendant,  and  put  in 
his  mark  and  brand.  Subsequently  it  was  claimed  by  Sparks. 
The  witness  then  saw  Goodspeed  about  the  matter,  and  asked 
him  what  he  meant  by  the  transaction.  Goodspeed  merely 
replied  that  defendant  could  have  got  along  very  well  without 
involving  him  in  the  trouble. 

Deputy  sheriffs  Coulter  and  Stewart  testified,  for  the  defense, 
that  they  undertook  to  arrest  Henry  Goodspeed  for  this  theft,  in 
March,  1885.  They  chased  him  about  six  miles,  into  the  brush  of 
Noland's  creek,  when  he  abandoned  his  horse  and  escaped,  the 
horse  being  captured  by  the  witnesses.  Subsequent  to  the  arrest 
of  defendant,  Henry  Goodspeed  surrendered. 
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The  defense  closed. 

Henry  Goodspeed,  recalled  by  the  State,  in  rebuttal,  testified 
that  he  and  Hardy  and  George  Kyle  had  been  intimately  ac- 
quainted for  several  years,  and  knew  each  other  well  in  March, 
1885.  Witness  admitted  that  early  in  1885  he  traded  three  head 
of  cattle  to  the  defendant  for  a  saddle. and  five  dollars.  He  did 
not,  however,  in  March,  1885,  or  at  any  other  time,  drive  the 
Sparks  or  any  other  yearling  to  Richard  Bennett's  house,  and 
there  trade  it  to  defendant. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Potndexter  &  Padelford^  for  the  appellant 

W.  L.  Davidson^  Assistant  Attorney  General,  for  the  State. 

WnriE,  .PREsroiNG  Judge.  By  article  755,  Code  of  Criminal 
Procedure,  it  is  provided  that  **the  rule  that  the  party  introduc- 
ing a  witness  shall  not  attack  his  testimony  is  so  far  modified  as 
that  any  party,  when  facts  stated  by  the  witness  are  injurious  to 
his  cause,  may  attack  his  testimony  in  any  other  manner  except 
by  proving  the  bad  character  of  the  witness." 

On  application  of  this  change  in  the  rule  to  any  particular 
case,  the  question  is,  did  the  witness  state  facts  injurious  to  the 
party  calling  him  as  a  witness?  (Tyler  v.  The  State,  13  Texaus, 
Ct  App.,  205;  Thomas  v.  The  State,  14  Texas,  Ct.  App.,  70.)  In 
other  words,  before  the  right  accorded  by  the  statute  can  be 
availed  of,  some  statement  must  have  been  made  by  the  witness 
injurious  to  the  cause  he  was  called  to  testify  in  behalf  of.  It  is 
not  su£Blcient  that  the  witness  makes  a  statement  different  from 
what  the  party  calling  him  had  reason  to  believe  and  did  believe 
he  would  make,  if  the  statement  made  is  not  injurious. 

By  the  bill  of  exceptions  in  this  case  it  is  shown  that  the  prose- 
cution had  placed  one  Hardy  Kyle  on  the  stand  as  a  witness  for 
the  State,  and  on  his  direct  examination  he  stated:  "I  never 
heard  defendant  say  anything  about  the  Sparks  yearling.  **  This 
is  in  full  all  the  statement  made  by  him.  Does  it  appear  that 
this  statement  was  injurious  to  the  State  or  any  one  else.^  If  so, 
then  any  negative  answer  to  a  question  propoimded  where  an 
aflSrmative  was  desired,  and  vice  versa,  might  be  claimed  to  be 
injurious. 

After  the  witness  had  so  stated,  over  objection  of  defendant, 
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the  court  permitted  the  prosecution,  with  avowed  purpose,  to 
first  lay  a  predicate,  and  then  introduce  evidence  to  impeach  its 
witness  by  proving  that  said  witness  had  on  another  occasion 
stated  to  counsel  for  prosecution  "  that  defendant  had  tried  to 
hire  him  (witness)  to  go  before  the  grand  jury  and  testify  for 
him  in  this  case,  and  that  he  had  offered  to  hire  him  to  testify 
before  the  jury,  and  that  he  was  so  drunk  when  before  the  grand 
jury  that  he  did  not  know  what  he  then  swore." 

In  our  opinion,  a  proper  and  sufficient  case  in  which  the  im- 
peachment of  one's  own  witness  would  be  allowable  is  not 
established  by  the  facts  shown.  A  case  of  surprise  at  testimony 
other  than  that  expected  and  calculated  upon  is  perhaps  shown. 
But  there  is  a  well  defined  diflference  in  the  rules  with  reference 
to  surprise  and  impeachment.  "A  party  bona  fide  surprised  at 
the  unexpected  testimony  of  his  witness  may  be  permitted  to 
interrogate  the  witness  as  to  his  previous  declarations  alleged  to 
have  been  made  by  the  latter,  inconsistent  with  his  testimony, 
the  object  being  to  probe  the  witness's  recollection  and  lead 
him,  if  mistaken,  to  review  what  he  has  said.  Such  corrective 
testimony  is  also  receivable  to  explain  the  attitude  of  the  party 
calling  the  witness.  But  when  the  sole  object  of  the  tes- 
timony so  offered  is  to  discredit  the  witness,  it  will  not  be 
received."  (White  v.  The  State,  10  Texas  Ct.  App.,  381,  quoting 
from  1  Wharton's  Ev.,  sec.  549.) 

The  ruling  complained  of  was  erroneous,  and  it  can  be  rea^dily 
imagined  how  the  testimony  admitted  to  impeach  the  State's 
witness,  Kyle,  even  had  it  been  pertinent  to  the  issue  raised, 
which  is  not  made  apparent,  was  most  prejudicial  to  the  rights 
of  this  appellant. 

Before  finally  disposing  of  the  case  it  may  be  well  to  consider 
the  third  bill  of  exceptions,  which,  in  so  far  as  we  are  advised, 
submits  a  question  never  heretofore  adjudicated  in  this  State. 
When  defendant  called  his  father,  Richard  Bennett,  as  a  wit- 
ness, he  was  objected  to  by  the  State,  because  of  incompetency, 
in  that  he  had  been  convicted  and  incarcerated  in  the  peniten- 
tiary for  a  felony.  (Penal. Code,  art.  730,  subdiv.  5.)  To  this 
the  defendant  replied  that  the  witness  had  been  legally  pardoned 
for  said  offense,  and  produced  the  Governor's  full  charter  of 
pardon.  The  objection  was  properly  overruled,  and  the  witness 
testified.  Afterward,  in  argument  to  the  jury,  when  counsel  for 
the  prosecution  were  insisting  that,  notwithstanding  the  pardon,, 
the  witness  was  entitled  to  no  credit  on  accoimt  of  his  former 
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conviction,  defendant  objected  to  such  line  of  argument  as 
illegal  and  unwarranted,  and  asked  the  interposition  of  the 
court  to  arrest  and  prevent  it.  This  the  court  declined  to  do, 
and  in  his  explanation  to  the  bill  of  exceptions  the  learned 
judge  says:  "If  the  witness  had  been  convicted  of  a  felony 
and  pardoned,  it  went  to  his  credibility  as  a  witness,  and  the 
jury  had  a  right  to  know  the  character  of  the  witness  before 
them,  and  the  attorney  had  the  right  to  comment  upon  the 
credibility  of  the  witness." 

With  regard  to  the  general  eflfect  of  a  pardon,  the  accepted 
doctrine  is  that  a  full  pardon  absolves  the  party  from  all  legal 
consequences  of  his  crime;  it  makes  the  offender  a  new  man;  it 
blots  out  his  offense  and  gives  him  a  new  credit  and  capacity, 
and  even  so  far  extinguishes  his  guilt  as  that,  in  the  eye  of  the 
law,  the  offender  is  as  innocent  as  if  he  had  never  committed  the 
offense.  (Himnicutt  v.  The  State,  18  Texas  Ct.  App.,  199;  Carr 
V.  The  State,  19  Texas  Ct.  App.,  635,  and  authorities  collated 
and  cited.)  Notwithstanding  this  comprehensive  doctrine,  it 
seems  equally  well  settled  that,  whenever  the  pardoned  convict 
is  presented  as  a  witness,  the  judgment  of  his  conviction  may 
be  put  in  evidence  against  him.  Mr.  Wharton  says:  "But  a 
pardon  does  not  preclude  such  conviction  from  being  put  in 
evidence,"  and  in  support  of  his  text  he  cites  in  the  note' a  long 
array  of  authorities  of  the  highest  standing.  (Wharton's  Crim. 
Ev.,  8  ed.,  sec.  489,  taken  from  the  opinion  in  Curtis  v. 
Cochran,  50  K  H.,  244.)  In  that  opinion  it  is  said:  "A  pardon 
is  not  presumed  to  be  granted  on  the  ground  of  innocence 
or  total  reformation.  (Citing  authorities.)  It  removes  the 
disability,  but  does  not  change  the  common  law  principle  that 
the  conviction  of  an  infamous  offense  is  evidence  of  bad  charac-  * 
ter  for  truth.  The  general  character  of  a  person  for  truth,  bad 
enough  to  destroy  his  competency  as  a  witness,  must  be  bad 
enough  to  affect  his  credibility  when  his  competency  is  restored 
by  the  executive  or  legislative  branch  of  the  government."  Mr. 
Greenleaf  seems  to  think  that  a  pardoned  felon  who  has  served 
his  full  term  in  the  penitentiary  * 'would  be  entitled  to  very  little 
credit."    (1  GreenL  Ev.,  13  ed.,  sec.  377.) 

Mr.  Starkie  says:  "And  although  a  pardon  can  not  convert  a 
wicked  man  into  an  honest  one,  and  confer  credibility  upon  one 
who  through  the  infamy  of  his  conduct  is  not  credible,  yet  such 
a  pardon  must  be  presmned  to  have  been  conferred  after  inquiry, 
upon  good  and  sufficient  ground,  on  an  object  worthy  of  the 
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indulgence,  and  therefore  worthy  of  being  heard,  but  the  degree 
of  credit  is  still  to  be  left  to  the  jury."  (1  Starkie's  Ev.,  7 
Am.  ed.,  p.  99.) 

It  was  held  in  Baum  v.  Clause,  5  Hill,  New  York,  196,  that 
**  though  the  pardon  of  one  convicted  of  felony  will  in  general 
restore  his  competency  as  a  witness,  yet  the  conviction  may  still 
be  used  to  aflfect  his  credit." 

In  the  light  of  these  authorities  the  action  of  the  court  in  the 
premises,  complained  of  in  the  third  bill  of  exceptions,  was  not 
erroneous.  Other  errors  presented  will  not  be  noticed,  because 
they  may  not  arise  on  another  trial.  Because  of  the  error  in  the 
first  matter  discussed,  the  judgment  is  reversed  and  the  cause 
remanded  for  a  new  trial. 


Reversed  and  remanded. 


Opinion  delivered  October  22,  1887. 


No.  2644. 
Robert  Gentry  v.  The  State. 

1.  Practicr— CoNFKSSioN. — To  render  a  coDfession  inadmissible  upon  the 
groQDd  that  it  was  induced  by  the  promibe  of  toine  benefit  to  the  ac- 
cused, Buoh  prcmi^'A  must  be  pobitive,  and  must  be  made  or  eancilooed 
by  some  one  in  authoriry,  and  be  of  such  character  as  would  be  likely  to 
influeocethe  accused  to  speak  untruthfully.  The  confession  of  an  ac- 
cused is  not  rendered  inadmissible  because  it  was  made  under  the  influ- 
ence alone  of  fear  of  legal  puuisment. 

3.  Same— CHARaE  of  the  Court.— The  trial  court  in  this  case  submitted 
to  the  jury  the  competency  of  the  confession  as  evidence,  and  in  the 
same  connection  charged  them  that  it  could  be  considered  as  evidence  if 
the  accused  made  statements  therein  relating  to  the  commission  of  the 
offense  which  were  otherwise  found  to  be  true,  ffeld^  that  the  charge 
was  erroneous,  because  unauthorized  by  any  evidence  in  the  case;  and 
that  the  error,  though  immaterial,  necessitates  the*  reversal  of  the  judg- 
ment, inasmuch  as  exception  was  reserved  at  the  time  of  the  trial  (Code 
Crim.  Proc,  art.  685.) 

Appeal  from  the  District  Court  of  Fannin.    Tried  below  be- 
fore the  Hon.  D.  H.  Scott. 

The  conviction  in  this  case  was  for  the  theft  of  fifteen  dollars 
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and  twenty-five  cents  in  money,  two  promissory  notes  aggregat- 
ing the  sum  of  three  hundred  and  nineteen  dollars  and  eighteen 
cents,  and  a  receipt  for  one  hundred  dollars,  the  property  of  J. 
H.  Morrow,  and  the  penalty  assessed  was  a  term  of  two  years  in 
the  penitentiary. 

I>octor  J.  H.  Morrow  was  the  first  witness  for  the  State.  He 
testified,  in  substance,  that  he  lived  near  the  town  of  Nobility, 
in  Fannin  county,  Texas.  He  went  to  that  town  on  the  twenty- 
seventh  day  of  May,  1887,  and  stopped  at  the  store  of  Mr.  George 
Holcomb.  Witness  did  not  then  know  the  defendant.  On  the 
day  named,  and  in  the  store  mentioned,  witness  took  out  his 
pocket  book  containing  the  written  instruments  described  in  the 
indictment  and  two  ten  dollar  currency  bills.  He  had  one  of 
those  bills  changed,  receiving  therefor  one  five  dollar  bill  and 
five  dollars  in  silver  change.  The  five  dollar  bill  and  a  twenty- 
five  cent  silver  piece  the  witness  placed  back  in  his  pocket  book, 
'which  still  contained  the  notes  and  receipt.  He  then  laid  his 
pocket  book  on  the  counter.  Four  dollars  and  seventy-five  cents 
of  the  silver  he  placed  in  an  envelope,  which  envelope  he  placed 
in  his  day  book,  and  then  put  his  day  book  in  his  pocket.  About 
that  time  Mr.  Howard  came  into  the  store,  and  requested  the 
witness  to  fulfill  a  previous  promise  to  cut  his  hair.  The  witness 
w^ent  into  the  rear  room  with  Howard,  forgetting  and  leaving  on 
the  counter  the  pocket  book  containing  the  notes,  receipt  and  fif- 
teen dollars  and  twenty-five  cents.  Witness  finished  cutting 
Howard's  hair  in  about  fifteen  minutes,  and  then  thought  of  his 
pocket  book.  He  inmiediately  went  to  the  counter  where  he  had 
left  it,  but  it  was  gone.  The  disappearance  of  the  pocket  book 
created  some  excitement  among  the  several  parties  present,  and 
a  search  of  each  person  was  suggested.  The  defendant  was  not 
then  present.  Every  person  in  the  house  was  then  searched,  but 
the  missing  property  was  not  found.  After  this  search  was 
made,  Mr.  B.  H.  Austin  said  to  witness:  "Doctor,  I  knew  you 
could  not  find  the  property  on  any  of  those  you  searched.  Go 
over  to  Yates's  store  (across  the  way)  and  search  there.  There 
are  parties  there  who  were  in  this  store,  but  who  have  not  been 
searched.*'  Witness  then  went  to  Yates's  store,  and  the  people 
present,  including  the  defendant,  were  searched,  but  the  prop- 
erty was  not  found.  Meanwhile  witness  was  told  that  a  boy  was 
seen  to  go  around  Yates's  store,  and  the  search  was  continued 
until  the  book  and  all  of  its  contents  were  found  under  the  store 
by  Ennis  Sims  and  handed  the  witness. 
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Some  time  after  the  recovery  of  the  property,  and  while  wit- 
ness was  sitting  on  a  wood  pile  near  Yates's  store,  the  defendant 
approached  him,  and,  in  a  blustering  manner,  said:  "Doctor,  I 
imderstand  you  accuse  me  of  getting  your  book?"  The  witness 
replied:  "Young  man,  you  are  approaching  me  in  a  wrong 
manner."  Defendant  then  said:  "I  don't  want  you  to  think  I 
got  your  property."  He  then  hung  his  head,  began  weeping, 
and  repeated  his  declaration  that  he  did  not  get  the  book.  The 
witness  then  told  the  defendant  that  he  had  as  well  confess  to 
the  taking  of  the  book  and  contents,  or  that  he,  witness,  would 
prove  it  on  him.  Defendant  then  asked  if  witness  had  not  found 
his  book,  and  upon  witness  replying  that  he  had,  he  asked  why 
witness  was  "cutting  up."  Witness  then  said  to  him:  "If  you 
do  not  confess  I  will  prove  it  on  you."  The  defendant  then 
asked:  "If  I  do  confess,  will  it  go  any  lighter  with  me?"  Wit- 
ness replied  that  he  did  not  know,  but  thought  it  would.  The 
defendant  then  said  that  neither  he  nor  his  father  had  any  money 
to  spend  on  the  matter,  and  offered  to  pay  witness  fifteen  dollars 
to  drop  it.  Witness  replied  that  he  did  not  want  the  defendant's 
money,  and  desired  only  that  he  should  confess,  and  save  him, 
witness,  the  task  of  going  before  the  magistrate  and  proving  his 
guilt.  Defendant  then  asked  if  witness  would  prosecute  him  if 
he  confessed,  and  witness  replied  that  he  would  not  volunteer  to 
do  so,  but  would  have  to  do  so  if  called  upon  by  competent 
authority.  About  this  time  B.  H.  Austin  came  up  and  said  to 
defendant:  "You  took  that  book  off  the  counter  when  I  went 
into  the  store  after  oil,  and  while  Mr.  Holcomb  was  drawing  it." 
Defendant  replied:  "Yes,  I  got  it  then;  but  I  did  not  hide  it  at 
the  time  they  say  I  did,  but  at  another  time."  All  this  occurred 
in  Fannin  county,  Texas. 

Cross  examined,  the  witness  stated  that  he  did  not  see  the 
defendant  in  Holcomb's  store,  nor  did  he  know  that  defendant 
was  searched  at  that  store.  He  did  not  know  that  the  defen- 
dant ever  saw  the  pocket  book  before  the  theft.  The  defendant 
had  no  knowledge  of  the  contents  of  the  pocket  book,  unless  he 
was  present  and  saw  witness  when  he  opened  it  and  took  out 
the  ten  dollar  bill  to  have  changed.  He  could  have  seen  the  con- 
tents of  the  book,  if  present  at  that  time. 

At  this  point  the  witness  was  asked  if  he  did  not,  after  the 
recovery  of  the  book,  tell  the  defendant  that,  if  he  did  not  con- 
fess to  the  theft  of  the  property,  he,  witness,  who  knew  him  to 
be  guilty,  would  go  before  the  magistrate,  and  prosecute  him? 
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Witness  replied  that  he  told  the  defendant  to  tell  the  truth  about 
the  matter,  or  he  would  be  prosecuted,  and  that  he,  witness, 
knew  that  he,  defendant,  took  the  book.  The  defendant  replied 
that  he  did  not  want  to  confess  to  a  lie;  to  which  the  witness 
replied  that  he  wanted  the  confession  of  the  truth  and  not  a  lie. 
Defendant  then  said  that  he  did  not  hide  the  book  when  they 
said  he  did,  but  at  another  time.  The  witness  was  then  asked  it 
he  did  not,  at  his  house,  a  few  days  after  the  loss  and  recovery 
of  the  book,  tell  Mr.  Gentry,  defendant's  father,  that  he  told  the 
defendant,  at  the  time  of  the  confession,  that  if  he  did  not  con- 
fess to  the  taking  of  the  book  he  would  have  him  arrested.  Wit- 
ness answered  that  he  did  not  use  the  word  "arrested"  on  that 
occasion,  but  said  that  he  would  have  the  defendant  prosecuted, 
or  would  prove  the  theft  on  him.  Witness  denied  that  he  ever 
told  Frank  Lewis  and  John  Fletcher,  or  either  of  them,  that  he 
threatened  the  defendant  with  arrest  if  he  did  not  confess  to  the 
theft.  Neither  Lewis  nor  Fletcher  was  in  the  town  of  Nobility 
on  the  day  of  the  theft.  No  one  was  present  dmring  the  witness's 
-conversation  with  defendant  at  the  woodpile,  except  Mr.  B.  H. 
Austin,  and  he  only  a  part  of  the  time.  At  the  conclusion  of  this 
witness's  testimony,  the  State  read  in  evidence  the  promissory 
notes  and  the  receipt  described  in  the  indictment. 

B.  H.  Austin  was  the  next  witness  for  the  State.  He  testified 
that  he  stepped  into  Holcomb's  store  to  get  some  oil,  on  the 
twenty-seventh  day  of  May,  1887.  He  observed  then  that  Doctor 
Morrow  was  in  the  back  room  cutting  Mr.  Howard's  hair.  The 
defendant  was  standing  near  the  counter.  While  Holcomb  was 
drawing  oil  for  the  witness,  the  witness  saw  the  defendant  walk 
down  the  coimter,  take  up  a  pocket  book  from  the  counter,  place 
it  in  his  pocket  and  walk  out  of  the  store.  The  witness  did  not 
then  know  to  whom  the  pocket  book  belonged.  The  witness  was 
present  when  the  first  search  of  persons  was  made  at  Holcomb's 
store.  The  defendant  was  not  then  present.  After  that  search 
was  made,  the  witness  told  Morrow  that  he  knew  at  first  that  it 
would  not  discover  the  book,  and  advised  him  to  go  over  to 
Yates's  store,  and  search  parties  there.  That  course  was  taken, 
but  no  book  was  found.  Later  on  that  evening,  Ennis  Sims 
found  the  book  imder  Yates's  store,  where  it  had  been  thrown. 
Some  time  later  the  witness  observed  Morrow  and  defendant  at 
the  woodpile,  talking.  He  joined  them  and  said  to  defendant: 
"You  got  that  book  as  you  left  the  store  when  I  went  into  it  for 
oil"    Defendant  replied:    **  Yes,  I  got  it  then,  but  they  are  mis- 
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taken  about  the  time  I  hid  it.'*  Witness's  reason  for  not  telling 
before  that  he  saw  defendant  take  the  book  was  that  he  had 
gresit  regard  for  the  feelings  of  the  defendant's  father,  who  was 
a  good  man,  and  had  been  kind  to  him,  witness.  Witness  was 
a  renter  on  the  place  of  the  defendant's  father,  and  obtained  hia 
supplies  upon  the  security  furnished  by  him. 

Cross  examined,  the  witness  said  that  he  saw  the  defendant 
take  the  book,  and  knew  at  the  time  that  it  did  not  belong  to  the 
defendant.  Witness  heard  Morrow  making  inquiries  about  the 
book,  saw  the  searching  of  parties  at  both  stores,  and  was 
searched  himself,  but  said  nothing  about  his  knowledge  of  the 
facts  until  after  the  defendant  was  seen  to  go  around  Yates's 
store,  and  was  accused  of  the  theft. 

S.  J.  Merrill  testified,  for  the  State,  that  he  was  in  Nobility  on 
the  day  of  the  alleged  offense.  Yates's  store  had  a  front  and  a 
rear  door.  Witness  entered  Yates's  store  at  the  back  door. 
While  he  was  at  the  door,  cleaning  his  feet,  the  defendant  passed 
out  of  that  door  hurriedly  and  turned  around  the  house  towards 
the  place  where  the  pocket  book  was  subsequently  found  by 
Ennis  Sims.  Before  the  witness  had  finished  scraping  his  feet, 
the  defendant  returned  and  re-entered  the  store  at  the  said  back 
door. 

John  Thompson  testified,  for  the  State,  that  he  was  in  Nobility 
when  Doctor  Morrow  lost  his  pocket  book.  He  saw  the  defendant 
and  a  small  boy  pass  rapidly  out  of  Holcomb's  store  and  go  to- 
wards Yates's  store.  The  small  boy  stopped  in  front  of  Yates's 
store,  but  the  defendant  passed  into  Yates's  store  at  the  front 
door,  and  almost  immediately  emerged  at  the  back  door,  whence 
he  passed  around  the  house  towards  the  place  where  the  pocket- 
book  was  subsequently  found.  He  then  went  back  the  way  he 
came.  At  that  time  Merrill  was  standing  at  Yates's  back  door, 
cleaning  his  feet.  Witness  saw  Sims  afterwards,  when  he  f oimd 
the  pocket  book  under  Yates's  store  house. 

George  Holcomb,  the  proprietor  of  the  store  from  whence  the 
property  was  taken,  testified,  for  the  State,  in  substance,  that  he 
saw  the  defendant  in  his  store  when  he,  witness,  left  the  main 
room  for  the  back  room,  to  draw  some  oil  for  B.  H.  Austin. 
Frank  Lewis  and  John  Fletcher  were  not  in  Nobility  x>n  that 
day. 

Ennis  Sims  testified,  for  the  State,  in  substance,  that  he  was 
one  of  the  parties  who  searched  for  Doctor  Morrow's  pocket  book, 
and  was  the  party  who  found  it.     He  found  it  under  Yates's 
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store,  at  a  point  near  the  rear  end.  Some  one,  in  the  search, 
knocked  off  a  plank,  which  ran  lengthwise  with  the  store  on  the 
ground,  and,  in  looking  under  the  house  through  the  opening 
thus  made,  witness  discovered  the  book. 

The  State  closed. 

M.  Gentry,  the  defendant's  father,  testified,  for  the  defense, 
that,  on  the  day  after  the  alleged  theft,  he  went  to  the  residence 
of  Doctor  Morrow  and  talked  the  matter  over  with  him.  In  that 
coQvei*8ation,  Doctor  Morrow  said  that  the  defendant  confessed 
to  the  theft  of  the  property ;  that  he  told  defendant  that,  if  he  did 
not  confess,  that  he  teould  procure  an  officer,  prosecute  him,  and 
prove  him  guilty  of  the  theft. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Taylor  <&  Gfallaway^  for  the  appellant. 

W.  L.  Davidson y  Assistant  Attorney  General,  for  the  State* 

WiLLSON,  Judge.  I.  To  render  a  confession  inadmissible  upon 
the  ground  that  it  was  induced  by  the  promise  of  some  benefit  to 
the  accused^  such  promise  must  be  positive,  and  must  be  made  or 
sanctioned  by  a  pei*son  in  authority,  and  must  be  of  such  charac- 
ter as  would  be  likely  to  influence  the  accused  to  speak  untruth- 
fully. (Rice  V.  The  State,  22  Texas  Ot.  App!,  654.)  And  so,  if 
the  confession  was  made  under  the  influence  of  fear  of  legal 
punishment,  such  fear  of  itself  does  not  render  the  confession 
inadmissible.    (Thompson  v.  The  State,  19  Texas  Ct.  App.,  593.) 

In  the  case  before  us  the  confession  of  the  defendant  was 
evidently  not  the  result  of  any  promise  of  benefit  to  the  ac- 
cused. No  promise  whatever  was  made  to  him  by  any  one.  It 
appears  from  the  evidence  that  the  confession  was  made  under 
the  influence  alone  of  the  fear  of  legal  punishment.  No  other 
influence  is  shown  to  have  been  operating  upon  defendant's 
mind  to  induce  him  to  make  a  confession  of  guilt.  Such  being 
the  case,  we  are  of  the  opinion  that  the  court  did  not  err  in 
tdmitting  the  confession  in  evidence. 

n.  But,  whilst  the  confession  was  properly  admitted  in  ev- 
idence, the  court  in  its  charge  submitted  to  the  jury,  in  effect, 
the  question  of  its  competency  as  evidence,  and  in  doing  so 
instructed  that  such  confession  should  be  considered  as  evidence 
if  the  defendant  therein  had  made  statements  that  were  other- 
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wise  found  to  be  true,  with  relation  to  the  commission  of  the 
offense.  This  portion  of  the  charge  was  promptly  excepted  to 
i3I>on  the  gn*ound  that  there  was  no  evidence  to  warrant  it,  and 
said  exception  is  here  presented  by  proper  bilL  We  are  of  the 
opinion  that  the  exception  must  be  sustained.  After  a  careful 
examination  of  the  evidence  before  us,  we  do  not  find  a 
particle  of  testimony  even  tending  to  show  that  any  material^ 
or  even  immaterial,  fact  connected  with  the  theft  was  discov- 
ered in  consequence  of  the  information  obtained  from  the  <)e- 
fendant's  confession.  (Nolen  v.  The  State,  14  Texas  Ct.  App.^ 
474.  )  This  error  in  the  charge  having  been  excepted  to  at  the 
time  of  the  trial,  we  must  set  aside  the  conviction,  notwith- 
standing such  error  is,  in  our  opinion,  in  view  of  the  evidence, 
immaterial,  and  could  not  have  injured  the  rights  of  the  defend- 
ant. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Eeveraed  and  remanded^ 

Opinion  delivered  October  26, 1887. 


No.  2568. 

Bud  McAdams  v.  The  State. 

1.  CONTiNrANCE— Xew  TRiAL.—Sub- division  6  of  article  660  of  the  Code  of 

Criminal  Procedure  provides  that  though  a  continuance  shall  not  be 
granted  as  a  matter  of  right,  still,  if  the  application  therefor  be  over- 
ruled and  the  defendant  be  convicted,  a  new  tilal  should  be  granted,  if 
It  appears  upon  the  trial  that  the  evidence  of  the  absent  witnesses  was 
material,  and  that  the  facts  set  forth  in  the  application  were  probably 
•  true. 

2.  Same. — The  rule  which  should  govern  the  action  of  the  trial  court  in  pass- 

ing, first,  upon  an  appH<*ation  for  a  continuance,  and  subsequently  upon 
a  motion  for  new  trial,  has  heretofore  been  stated  by  this  court  as  fol- 
lows :  *'If  there  is  such  conflict  between  the  inculpatory  facts  and  those 
set  forth  in  the  application  as  to  render  it  improbable  that  the  facts 
stated  in  the  application  are  material  and  probably  true,  the  contin- 
uance should  be  refused ;  and  hence,  a  new  trial  based  thereupon  should 
also  be  refused.  There  must,  however,  not  only  be  such  a  conflict,  but 
the  inculpatory  facts  must  be  so  strong  and  convincing  as  to  render  the 
truth  of  the  facts  set  forth  in  tlie  application    improbable.^'     See  the 
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opinion  for  the  snbstance  of  eyidenee  let  forth  in  an  application  for  a 
eontinoanee,  which,  the  continuance  being  refased,  demanded  of  the 
trial  conrt,  in  view  of  the  evidence  on  the  trial,  the  award  of  a  new  trial. 
Same — Cumtjlatiys  Facts. — An  accused,  resting  his  demand  for  a  ne^ 
trial  upon  disputed  facts,  is  not  entitled  to  a  new  trial  in  order  to  produce 
testimony  that  is  cumulative  of  his  evidence  on  the  trial,  but  the  doc- 
trine of  cumulative  facts  does  not  apply  to  applications  for  continuance. 
But  note  that  the  facts  set  out  in  the  application  for  continuance  in  this 
\  are  not  merely  cumulative. 


Appeal  from  the  District  Court  of  Shelby  Tried  below  before 
the  Hon.  J.  G.  Hazlewood. 

The  indictment  in  this  case  charged  the  appellant,  jointly  with 
John  Riden,  Pedly  Riden,  James  Riden,  Henry  Chimiley,  Henry 
Beckett,  Will  Booth  and  Wash  Flournoy,  with  the  rape  of  Mi- 
nerva Horton  in  Shelby  county,  Texas,  on  the  twentieth  day  of 
July,  1886.  A  severance  being  granted  upon  the  application  of 
the  defendants,  the  accused  was  placed  upon  trial,  resulting  in 
his  conviction,  and  the  assessment  against  him  of  a  term  of 
thirty-five  years  in  the  penitentiary. 

Pink  McCoUister  was  the  first  witness  for  the  State.  He  testi- 
fied that  he  was  acquainted  with  defendant  and  with  C.  H. 
Horton,  and  his  wife  Minerva  Horton,  the  alleged  injured  party. 
The  witness  was  in  the  town  of  Centre,  Shelby  county,  on  the 
evening  of  Saturday,  July  20, 1886.  The  outrage  of  Mrs.  Horton 
was  said  to  have  been  perpetrated  on  the  night  of  that  day. 
Between  three  and  four  o'clock  on  that  evening  the  witness  saw 
the  defendant  and  the  three  Ridens,  John,  Pedly  and  James, 
together  in  that  town.  They  were  then  between  the  courthouse 
and  the  store  of  Hicks  &  Bro.  The  parties  named  were  stand- 
ing off  to  themselves  and  appeared  to  be  engaged  in  a  conversa- 
tion. Witness  heard  John  Riden  say  that  they  were  going  out 
to  Parson  Horton's  that  night  to  have  some  f im.  Witness  then 
asked  Will  Booth  if  he  was  going  with  them,  and  he  said  that 
he  was  not,  and  the  witness  thereupon  cautioned  said  Booth  not 
to  go.  Witness  was  not  more  than  five  or  six  steps  distant  from 
the  defendant  and  the  Ridens  when  he  heard  John  Riden  make 
the  remark  stated.  The  witness,  on  the  next  morning,  heard  of 
the  outrage  perpetrated  upon  Mrs.  Horton. 

On  his  cross  examination,  the  witness  stated  that  he  was 
brought  to  court  by  some  one,  but  was  not  under  process  to 
appear  as  a  witness.  The  witness  first  told  Henry  Chumley's 
wife  of  the  statement  he  heard  John  Riden  make  on  the  evening 
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of  but  before  the  alleged  offense.  The  witness  was  passing 
within  three  or  four  feet  of  the  Ridens  and  defendant  when  he 
heard  John  Riden's  remark  about  going  out  to  Parson  Horton's 
that  night  to  have  some  fun.  He  remembered  that  a  wagon 
load  of  watermelons,  apparently,  but  not  to  the  knowledge  of 
witness,  in  charge  of  Calvin  Hammer,  who  was  standing  near 
it,  was  standing  on  the  public  square,  a  short  distance  from 
where  the  Ridens  and  defendant  were  when  John  Riden  made 
the  remark.  It  may  have  rained  on  that  day,  but  witness  did 
not  remember  that  it  did.  The  witness  had  been  in  town  all 
day,  doing  nothing  of  particular  importance.  After  he  heard 
the  remark  of  John  Riden,  and  had  seen  Ben  BuUard,  he  went 
home,  meeting  several  people  on  the  road.  He  could  remember 
none  of  them.  It  was  on  Sunday  morning  after  he  had  heard  of 
the  rape  on  the  night  before,  that  he  repeated  John  Riden's 
remark  to  the  wife  of  Henry  Chumley.  He  did  not  remember 
that  he  had  ever  told  anybody  else  about  John  Riden's  remark, 
but  he  had  talked  to  the  district  attorney  about  the  case.  He 
had  never  told  H.  B.  Short  that  he  knew  nothing  about  the  case, 
nor  did  Short  ever  ask  witness  what  he  knew,  and  what  he 
would  testify  on  this  trial,  nor  had  witness  ever  talked  to  any  of 
the  defendants  about  what  his  testimony  on  this  trial  would  be. 
He  did  ask  Short  who  the  witnesses  against  Chumley  were.  The 
witness  was  in  the  court  room  but  once  during  the  trial  o^  John 
and  Pedly  Riden.  He  came  to  town  as  a  witness  in  John  Par- 
ker's case. 

At  the  time  that  the  witness  heard  John  Riden's  remark.  Will 
Booth  was  standing  off  at  some  distance,  talking  to  a  white  man 
about  the  election.  Witness  took  Booth  oflf  a  short  distance  and 
advised  him  not  to  go  with  the  boys  to  Horton's,  as  their  fun 
might  prove  serious  and  cost  trouble.  Witness  did  not  then 
know  that  the  boys  intended  doing  anything  wrong.  Will 
Booth,  Henry  Chumley,  John,  James  and  Pedly  Riden  and  the 
defendant  came  to  town  together  from  towards  Riggs's  place. 
Witness  did  not  tell  H.  B.  Short,  in  the  presence  of  his  son,  that 
when  he  saw  defendant  and  the  Ridens,  they  were  standing  near 
the  wagon,  eating  water  melons,  and  that  any  one  could  have 
heard  their  conversation.  The  witness  did  not  tell  the  district 
attorney  what  he  knew  about  this  case  until  the  said  district 
attorney  sent  for  him.  He  did  not  know  how  the  district  attor- 
ney learned  that  he  knew  anything  about  it.  Mr.  Hcunmer  was 
treating  a  crowd  of   boys  to  water  melons  at  the  wagon  at 
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the  time  the  witness  overheard  John  Riden's  remark.  A  day  or 
two  prior  to  this  trial,  Wash'  Floumoy,  who  was  under  indict- 
ment, asked  witness  if  he  told  Mary  Chumley  "what  the  boys 
were  going  to  do."  Witness  thought  that  he  also  talked  to 
Nelse  Stanley  about  the  case. 

Wash  Flournoy  was  the  next  witness  for  the  State.  He  tes- 
tified that  early  on  the  morning  of  the  Saturday  of  the  alleged 
rape,  Henry  Chumley  was  at  his  house,  and  borrowed  his  pistoL 
Early  on  that  night  defendant,  Jim  Riden,  Henry  Becket  and 
Henry  Chmnley  came  to  witness's  house  and  said  that  they  were 
going  to  Horton's  to  have  some  fun.  Henry  Chmnley  took  the 
witness's  pistol  with  him.  The  witness  got  his  pistol  on  the 
next  day  from  under  a  fallen  log  near  Mr.  Camahan's  house. 
Chumley  told  him  where  he  would  find  it.  Witness  was  in 
Centre  on  that  Saturday  afternoon,  and  saw  defendant,  the 
Ridens  and  Will  Booth,  standing  together  near  Sanders's  store. 
They  appeared  to  be  engaged  in  a  conversation  which  witness 
could  not  hear. 

Cross  examined,  witness  said  that  he  left  town,  going  home 
about  sun  down.  Jim  Riden  came  to  witness's  house  early  on 
that  night,  but  witness  could  not  now  remember  whether  or  not 
he  ate  supper  with  witness.  The  said  Riden  came  to  witness's 
house  from  the  house  of  Alice  Smith,  who  lived  on  Mr.  Holman's 
place,  south  from  witness.  It  was  late  in  the  evening 
on  the  said  Satmrday  when  witness  went  to  town.  Jim 
Riden  was  in  town  when  witness  got  there.  He  did  not 
know  when  Jim  Riden  left  town.  He  only  knew  from  what 
Jim  Riden  said  that  he  came  to  witness's  house  from  Alice 
Smith's  house.  Booth  and  the  defendant  were  the  next  two  par- 
ties to  reach  witness's  house  on  that  night.  Henry  Becket,  who 
came  from  towards  Centre,  was  the  next  to  arrive,  and  Henry 
Chumley  came  a  short  time  later.  He  said  that  he  came  from 
home,  and  he  was  riding  Adeline  McAdams's  horse.  Mat  Booth 
was  also  at  witness's  house.  The  parties  named,  except  Mat 
Booth,  remained  at  witness's  house  but  a  short  time,  and  left. 
Jim  Riden  did  not  mention  Horton's  name  before  the  others  ar- 
rived, nor  imtil  the  parties  started  off,  which  was  between  nine 
and  ten  o'clock.  Witness  did  not  know  who  made  the  proposi- 
tion to  leave.  .  Some  one  of  them  said  they  were  going  to  Hor- 
ton's to  have  some  f  im.  Witness  did  not  remember  that  he  said 
anything  in  reply,  nor  did  he  remember  that,  after  they  left,  he 
said  anything  to  Mat  Booth  about  their  going  to  Hortou'a    The 
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party,  on  leaving,  went  towards  Centre,  and  witness  did  not  see 
them  again  on  that  night.  When  witness  met  Jim  Biden,  in 
town,  on  that  evening,  he  told  witness  that  they  were  going  to 
Horton's  on  that  night.  Defendant,  Jim  Riden  and  Henry 
Chimiley  came  back  to  witness's  house  at  a  late  hour,  on  that 
night,  awakened  witness,  and  told  him  to  make  room  for 
them  on  his  pallet.  When  Jim  Riden  told  witness,  in  town,  that 
they  were  going  to  Horton's  that  night  to  have  some  fun,  he 
mentioned  the  names  of  Henry  Chumley,  John  and  Pedly  Riden 
and  the  defendant  as  the  parties  who  were  going  with  him. 

Minerva  Horton  was  the  next  witness  for  the  State.  She  tes- 
tified that  she  was  the  wife  of  C.  H.  Horton,  and,  in  July,  1886, 
lived  with  her  husband  on  the  place  of  Mr.  Ed  Hicks,  in  Shelby 
county,  Texas,  about  two  miles  from  the  town  of  Centre.  She 
was  the  person  upon  whom  the  outrage,  charged  in  this  case, 
was  conmiitted.  Between  eleven  and  twelve  o'clock  on  the 
night  alleged  in  the  indictment,  the  defendant,  John  Riden,  Pedly 
Biden  and  Jim  Riden  reached  the  witness's  house,  and  from  the 
outside  called  to  know  who  lived  there.  The  witness's  husband 
got  out  of  bed  to  go  to  the  door.  The  witness  cautioned  him  not 
to  open  the  door,  and  he  went  to  the  window,  opened  it,  and  told 
the  parties  that  the  house  was  occupied  by  Parson  Horton.  They 
replied  that  he  was  the  man  they  were  looking  for;  that  they 
had  come  there  to  kill  him  and  intended  to  do  it,  and  that  he 
must  come  out  of  the  house.  Witness's  husband  then  ran  to  the 
back  door,  and  cried  "murder"  three  times.  He  then  ran  back 
from  the  door  and  got  under  the  bed.  Some  of  the  parties  then 
pushed  open  the  front  door,  and  witness  ran  out  through  the 
back  door.  Outside  she  encountered  Pedly  Riden,  who  made 
her  go  back  into  the  house.  The  parties  then  ordered  witness  to 
come  out  of  the  house  and  submit  herself  to  their  several  carnal 
passions.  Witness  declared  that  she  would  do  no  such  thing, 
when  they  replied  that  they  would  **take  it."  One  of  the  parties 
then  asked  for  the  witness's  husband,  and  she,  thinking  they 
would  leave,  told  them  that  her  husband  had  escaped.  One  of 
them  replied  that  the  witness  was  a  liar,  and  ordered  her  to 
strike  a  light.  She  replied  that  she  had  no  matches.  John  Ri- 
den then  said  that  possibly  Horton  was  imder  the  house,  and 
that  he  would  light  a  pine  torch.  While  he  was  getting  the  pine, 
Horton  ran  out  of  the  house  and  escaped,  followed  by  a  shot 
from  Pedly  Biden's  pistol.  The  three  Bidens  and  defendant 
were  standing  together  at  the  door,  defendant  being  armed  with 
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a  ^un.  After  discharging  his  pistol  at  the  fleeing  Horton^ 
Pedly  Biden  turned  to  defendant  and  exclaimed:  ''Give  me  the 
gun;  head  him;  head  him,  boys!''  The  four  men  named  then 
pursued  Horton  a  short  distance  and  returned.  When  they  got 
back,  witness  pointed  up  the  road,  and  said  to  them;-  "Yonder 
comes  some  men  from  Centre."  The  parties  named,  defendant 
and  the  three  Ridens,  then  ran  to  the  smoke  house  and  got  be- 
hind it. 

They  remained  behind  the  smoke  house  but  a  short  time,  when 
they  entered  the  house,  defendant  being  in  advance.  As  soon 
as  he  crossed  the  threshold,  the  defendant  covered  the  witness 
with  his  gun,  and  said  to  her:  "Lie  down!  we  are  going  to  have 
if  Witness  replied  beseechingly:  "For  God's  sake  don't 
make  me  do  that;  I  do  not  want  to  do  it;  I  have  not  been  raided 
in  that  way.'*  Pedly  Riden  then  said  to  witness.  "Flop  over  on 
that  bed,  God  d — n  you;  we  will  raise  you  to-nightl  Get  down 
there  and  open  up  them  legs!"  The  defendant,  who  still  had 
the  witness  covered  with  the  gun,  said  to  her:  "Get  down  there 
and  let  them  have  it,  or  I  will  blow  your  brains  out!"  Pedly  Ri- 
den then  seized  witness,  forced  her  to  the  bed,  laid  her  down,  got 
on  top  of  her,  and  had  forcible  connection  with  her.  When  he 
got  through,  defendant  got  on  witness  and  had  forcible  connec- 
tion with  her.  When  he  got  through,  Jim  Riden  had  forcible 
connection  with  witness,  and  when  he  got  through,  John  Riden 
got  on  witness  and  had  forcible  connection  with  her.  When  he 
got  through,  Pedly  Riden  got  on  witness  again,  and  ravished 
her,  and  when  he  got  through,  the  defendant  did  the  same  thing 
a  second  time.  The  defendant  and  the  three  Ridens  subjected 
the  witness  to  their  passions  at  the  muzzle  of  the  defendant's 
gun,  and  by  threats  to  kill  the  witness  if  she  did  not  yield.  The 
witness  knew  the  parties  well,  and  knew  them  when  they  raped 
her.  The  defendant,  Pedly,  John  and  Jim  Riden,  were  the  men 
who  had  carnal  knowledge  of  witness,  as  above  stated.  As  soon 
as  witness  was  released  by  the  parties,  she  went  to  the  house  of 
Jane  Myrick,  and  told  her  the  circumstances  of  the  outrage.  She 
did  not  see  her  husband  again  until  the  next  day,  when  she  re- 
ported the  facts  to  him. 

The  rigid  cross  examination  to  which  this  witness  was  sub- 
jected elicited  but  little  of  importance,  in  addition  to  her  state- 
ments on  direct  examination.  She  stated,  however,  that  when 
she  went  out  of  the  house  and  was  met  and  sent  back  by  Pedly 
Biden^  he,  Pedly,  asked  her  if  she  knew  any  of  the  parties.    Al- 
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though  she  did  positively  know  all  of  the  parties,  but  being  in 
fear  of  her  life,  she  replied  that  she  did  not,  when  Pedly  said 
that  if  he  thought  she  did  know  either  one  of  them  he  would  kill 
her.  Witness  had  been  married  about  a  year  at  the  time  of  the 
outrage,  and  was  childless,  but  was  about  four  months  advanced 
in  pregnancy,  and  had  miscarried  during  the  previous  falL 
Witness  had  a  hemorrhage  of  the  womb  a  few  days  before  the 
assault,  the  result  of  a  fall.  When  the  witness  was  released  by 
the  parties  she  caught  up  her  house  kitten  and  said  something  to 
it,  when  one  of  the  parties,  then  in  the  act  of  leaving,  turned  to 
witness  and  said:  "If  you  don't  hush  we  will  give  you  another 
round."  They  then  left,  going  towards  the  Phillips  place,  and 
witness  went  to  Jane  Myrick's.  Soon  after  daylight  witness 
and  Jane  Myrick  went  to  witness's  house,  and  saw  Horton  re- 
turning home.  She  found  her  household  things  very  much  as 
she  left  them.  The  sheet  on  the  bed  was  soiled.  The  sheet  was 
put  on  the  bed,  clean,  on  Friday.  Witness  remained  but  a  short 
time  in  her  house,  and  went  to  the  house  of  Joana  Roberson. 
She  saw  the  tracks  of  four  men  in  the  road,  which  said  tracks 
led  first  from  the  direction  of  Centre  towards  witness's  house, 
and  then  from  witness's  house  back  towards  town. 

Jane  Myrick  testified,  for  the  State,  in  substance,  that  Minerva 
Horton  came  to  her  house  about  midnight  on  the  night  of  the 
alleged  outrage.  She  was  apparently  distressed,  and  told  wit- 
ness that  defendant  and  John,  Jim  and  Pedly  Riden  had  out- 
raged her.  Witness,  who  lived  about  a  quarter  of  a  mile  from 
Horton's  house,  did  not  hear  any  hallooing  or  shooting  at  Hor- 
ton's  house  on  that  night. 

Joana  Roberson  testified,  for  the  State,  that  she  lived  about 
half  a  mile  from  Horton's  house.  She  heard  shouting  and  the 
report  of  a  pistol  on  the  night  of  the  alleged  outrage.  A  short 
while  before  the  shouting  and  the  shooting,  the  witness  saw  four 
colored  men,  whom  she  did  not  recognize,  pass  her  house,  going 
in  the  direction  of  Horton's. 

W.  T.  Riggs  testified,  for  the  State,  that  he,  as  justice,  pre- 
sided at  the  examining  trial  of  the  defendants  in  this  case,  cmd 
remembered  that  a  sheet  and  a  woman's  gbwji  were  exhibited 
on  that  trial;  both  articles  were  much  soiled.  The  corrupt  mat- 
ter resembled  the  flow  from  the  nose  of  a  person  with  a  bad  cold, 
and  witness  supposed  it  was  semen. 

The  State  rested. 

Amos  Hooper  was  the  first  witness  for  the  defense.    He  tes- 
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tified,  in  substance,  that  he  and  John  Riden  were  brothers-in- 
law.  He  lived  near  Buena  Vista.  He  remembered  distinctly 
that  John  Riden  and  his  wife,  Mandy,  and  Pedly  Riden,  arrived 
at  his  house  on  the  night  of  Friday,  the  night  before  the  alleged 
outrage.  They  came  in  on  an  ox  wagon  to  get  John  Riden's  bed- 
ding and  take  it  to  the  house  of  his  father,  Peter  Riden,  near 
Centre.  They  left  witness's  house  about  eight  o'clock  on  Satur- 
day morning  to  go  to  ^feter  Riden's,  near  Centre. 

Memdy  Riden,  the  wife  of  John  Riden,  testified,  for  the  defense, 
substantially  as  Hooper  did,  and,  iii^  addition,  that  she,  John  and 
Pedly  Riden,  on  their  return  from  Hooper's,  reached  Centre 
about  Sim  down  on  the  Saturday  evening  of  the  alleged  rape. 
John  and  Pedly  Riden  got  out  of  the  ox  wagon  in  Centre,  and 
G^eo^ge  Riden  ^ot  in  and  drove  it  to  old  man  Pete  Riden's  house. 
John  Riden  overtook  the  wagon  before  it  got  home,  ate  supper 
with  the  witness,  remained  with  her  until  bed  time,  then  went 
to  bed  with  her,  and  did  not  leave  his  bed  on  that,  the  night  of 
the  alleged  outrage. 

B.  M.  Irish  testified,  for  the  defense,  that  he  was  a  merchant 
and  did  business  in  Centre.  He  went  out  on  the  Buena  Vista 
road,  as  well  as  he  could  recollect,  on  the  evening  of  Saturday, 
July  20  (the  date  of  the  alleged  offense),  and,  at  a  point  between 
three  and  four  miles,  met  John  Riden  in  an  ox  wagon  traveling 
towards  Centre.  He  was  not  positive  enough  as  to  time  to  swear 
absolutely  that  it  was  on  the  Saturday  of  the  rape  that  he  met 
John  Riden,  but  that  was  his  clearest  impression.  Witness  was 
a  Mason,  and  if  there  was  a  meeting  of  the  Masons  in  the  lodge 
in  Centre  on  that  night,  and  witness  was  present,  then  the  even- 
ing on  which  witness  met  John  Riden  was  not  the  Saturday 
evening  of  the  alleged  rape. 

Doctor  J.  W.  Rogers  was  the  next  witness  for  the  defense. 
He  testified  that  he  was  called  to  treat  Minerva  Horton  a  short 
time  before  the  alleged  outrage.  He  found  her  two  or  three 
months  advanced  in  pregnancy,  with  threatened  abortion.  He 
thereupon  gave  her  medicine  to  prevent  abortion,  and  directed 
her  to  use  it  until  the  fifth  month  of  pregnancy  was  passed.  A 
woman's  usual  period  of  gestation  was  nine  calendar  months, 
but  the  first  child  usually  made  its  appearance  two  weeks  earlier. 
If  a  woman  be  raped  six  times  in  immediate  succession,  by 
means  of  threats  and  the  display  of  fire  arms,  and  resists 
throughout  each  process,  she  will  emerge  from  her  severe  trial 
very  much  fatigued,  exhausted  and  mentally  excited.    It  might 
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be  possible,  but  hardly  probable,  that  she Vould  feel  like  moving 
about  the  next  day.  Witness  would  not  say  that  such  an  expe- 
rience would  necessarily  disable  her  from  moving  about. 

On  cross  examination,  Minerva  Horton's  condition  prior  to 
and  at  the  time  of  the  alleged  rape  was  stated  to  the  witness 
hypothetically,  and  he  declared  that  under  such  conditions  abor- 
tion would  not  necessarily  result  from  her  treatment  by  the  men. 
She  had  been  taking  medicine  with  which  the  witness  had  been 
very  successful  in  the  prevention  of  abortion.  He  carried  one 
woman  to  her  full  period  who  had  always  aborted  before,  her 
abortions  nimibering  seven.*  Medical  authority  records  that  in 
one  instance  the  womb  of  a  woman  was  opened  for  the  purpose 
of  removing  an  ovarian  tumor,  when  it  was  found  to  contain  a 
child.  The  womb  was  sewed  up  and  the  woman  went  her  full 
period.  Another  record  shows  that  a  woman,  whose  womb  was 
gored  by  an  ox,  carried  her  child  the  full  period  after  the  womb 
was  sewed  up.  Medical  records  report  many  cases  of  full  pe- 
riod children  being  bom  after  extreme  injury  to  the  mother's 
womb.  In  other  instances  the  slightest  causes  produced  abortion. 
It  depends  largely  upon  the  habits  and  temperament  of  the 
woman,  whether  given  causes,  great  or  small,  will  produce 
abortion.  Recently  discharged^  semen  resembles  the  white  of 
an  egg,  but  becomes  yellowish  from  exposure,  and  assumes  the 
appearance  of  a  discharge  from  the  nose  on  a  handkerchief.  A 
woman  who  has  once  aborted  is  very  likely  to  abort  again  at  the 
same  stage  of  pregnancy. 

Doctor  P.  W.  Fambro  testified,  for  the  defense,  that  he  visited 
Minerva  Horton  on  the  sixth  of  Jime,  1886,  and  found  her  suffer- 
ing from  a  hemorrhage  of  the  womb.  He  treated  her  for  threat- 
ened abortion. 

Fannie  Oats  testified,  for  the  defense,  that  she  saw  Minerva 
Horton  in  Centre  on  the  lllonday  after  the  alleged  rape,  on  which 
occasion  Minerva  told  her  that  she  did  not  know  either  John, 
Jim  or  Pedly  Riden  until  they  were  pointed  out  to  her  by  Joana 
Roberson.    The  witness  was  a  sister  of  the  Riden  boys. 

At  this  point,  evidently  for  the  purpose  of  impeachment,  the 
defense  recalled  Minerva  Horton,  who  denied  the  statements  of 
the  witness  Fannie  Oats,  and  declared  that  she  was  not  in  Centre 
on  the  Monday  after  the  rape,  and  that,  on  the  day  during  the 
succeeding  week  when  she  was  in  Centre,  she  saw  the  said  Fan- 
nie at  a  distance  but  did  not  speak  to  her.  ' 

For  the  same  evident  purpose,  the  defense  recalled  Jane  Myrick, 
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who  denied  that  she  ever  told  one  Charlotte  Covington  that 
Minerva  came  to  her  house  on  the  evening  of  and  after  the  rape, 
and  told  her  that  a  crowd  came  to  her  house  on  that  night  and 
ran  Horton  off,  but  that  she  said  nothing  on  that  night  about 
being  raped,  but  told  her  the  next  morning. 

Charlotte  Covington  testified,  for  the  defense,  that,  some  time 
after  the  alleged  rape,  she  had  a  conversation  with  Jane  Myrick, 
in  which  she  expressed  her  belief  to  the  effect  that  there  was  no 
truth  in  the  report  of  the  rape.  Jane  then  told  witness  that 
Minerva  came  to  her  house  on  the  night  of,  and  after  the  rape, 
and  told  her  that  a  crowd  came  to  her  house,  and  ran  Horton 
off,  and  that  she  then  fled;  that  Minerva  said  nothing  on  that 
night  about  being  raped,  but  on  the  next  morning  told  her  that 
"all  the  boys  had  to  do  with  her." 

Henry  Becket  was  the  next  witness  for  the  defense.  He  testi- 
fied that  he  worked  on  Bud  Garrett's  place  on  the  Saturday  of 
the  alleged  rape,  and  left  his  work  late  in  the  evening,  reaching 
Centre  about  thirty  minutes  before  sim  down.  He  remained  in 
town  imtil  dark.  He  saw  Pedly  Riden,  defendant,  Henry 
Chumley  and  Will  Booth,  in  town.  From  town  witness  went 
to  the  house  of  Sylla  Becket.  Thence,  after  remaining  a  time, 
he  went  to  Wash  Floumey's  liouse,  where  he  found  Will  and 
Mat  Booth  and  Chumley.  Jim  Biden  and  defendant  reached 
Floumey's  house  at  different,  times,  after  witness  arrived.  Af- 
ter remaining  at  Floumey's  for  a  while,  witness,  Chumley,  Will 
Booth,  Jim  Riden  and  defendant  left,  and  went,  over  several 
routes  described  by  witness,  to  Horton's  house.  No  others  than 
the  persons  last  named  went  to  Horton's.  Witness  was  certain 
that  John  and  Pedly  Riden  were  not  in  the  crowd.  Some  one  of 
the  crowd  asked  in  aloud  voice:  "Who lives  here P*^  The  answer 
was:  *T?arson  Horton  lives  here."  Something  else,  which  wit- 
ness did  not  understand,  was  said,  when  Parson  Horton  rushed 
out  at  the  front  door  and  fied,pursued  by  some  of  the  boys,  who, 
after  following  a  short  distance,  returned.  Minerva  then  said: 
"Yonder  comes  some  white  men  from  Centre,"  and  the  boys  fied 
a  short  distance.  Witness  and  Chumley  got  behind  an  out  house, 
where  they  were  presently  joined  by  defendant,  Jim  Riden  and 
Will  Booth.  All  of  them  then  left  Horton's,  and  went  off.  No 
rape  or  attempt  to  rape  was  perpetrated  upon  Minerva  Horton  on 
that  night. 

On  his  cross  examination,  this  witness  said  that  no  one  f  ol* 
lowed  Horton  when  he  fled  from  his  house,  although  on  his 
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direct  examination  he  had  said  that  some  of  the  boys  followed 
him.  **The  boys"  told  witness  in  town  that  they  intended  to  go 
to  Horton's  that  night  to  run  him  off,  "just  for  fun."  Witness 
did  not  go  to  Floumoy's  to  meet  the  boys,  but  went  there  to  see 
Floumoy's  folks,  and  * 'running  up"  with  the  boys,  he  went  with 
them  to  Horton's  to  have  some  fun.  The  witness  denied  that  he 
ever  told  Mr.  Lucky  that  he  did  not  go  with  the  boys  to  Horton's. 
He  denied  that  he  went  to  Stephenson's  house  on  that  night,  and 
declared  that  Will  Booth  did  not  leave  the  crowd  from  the  time 
they  left  Floumoy's  until  after  they  left  Horton's.  He  did  not 
go  by  Stephenson's.  In  short,  the  crowd  did  not  separate,  fur- 
ther than  a  few  yards,  after  leaving  Horton's.  This  witness 
located  himself  and  his  companions  in  Horton's  yard  that  night, 
but  denied  that  any  of  them  went  into  the  house.  Chumley  did 
not  tell  the  witness  in  town  what  kind  of  fun  the  boys  expected 
to  have  at  Horton's.  He  admitted  that  a  pistol  was  fired  at 
Horton's  house,  but  declared  that  it  was  fired  before  Horton  ran 
out  of  the  house.  In  fact,  it  was  fired  before  witness  and  Henry 
Chiunley  reached  the  house.  The  three  other  boys  were  about 
seventy  yards  ahead  of  witness  and  Chumley  before  reaching  the 
house.  Witness  did  not  see  Horton  or  his  wife  that  night,  but 
knew  from  her  voice  that  Mrs.  Horton  at  one  time  was  out  in  the 
yard.  Some  one  of  the  boys  took  a  gun  to  Horton's  on  that 
night.  During  the  trip  it  was  handled  by  several  or  all  of  the 
boys.  The  witness  admitted  that  he  had  denied  to  his  mother 
that  he  was  at  Horton's  house  on  that  night.  That  was  a  lie, 
and  witness  did  not  think  there  was  any  harm  in  lying  when  in 
a  hurry.  He  didn't  have  time  to  tell  his  mother  the  truth  when 
she  questioned  him  about  the  matter.  Moreover  he  didn't  want 
her  nor  any  one  else  to  know  that  he  had  been  there.  "People 
will  talk." 

Albert  Riden,  and  other  witnesses  who  located  themselves  at 
old  man  Pete  Riden's  house  on  the  Saturday  night  after  the  out- 
rage, located  John  Riden  at  old  man  Peter's  throughout  the 
night,  and  George  Riden  testified  that  Pedly  Riden  came  to  Pete 
Riden's  about  dark,  and  did  not  leave  the  house  again  on  that 
night.  Albert  Riden  denied  that  he  ever  told  Beverly  or  Rody 
Gibbs  that  he  would  readily  swear  to  a  lie  to  get  any  of  his  fam- 
ily or  color  out  of  trouble. 

Jane  Myrick  was  again  recalled  by  the  defense,  and  after  re- 
capitulating her  testimony  with  regard  to  her  conversation  with 
Charlotte  Covington,  denied  that  she  ever  told  Att  Booth  [a  dif- 
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f  erent  person  than  Matt  Booth]  that.  Minerva  Horton  said  noth- 
ing to  her  about  b^ing  raped,  on  the  night  after  the  outrage  was 
committed.  On  the  contrary,  she  told  Att  Booth  that  Minerva 
did  tell  her  that  she  was  outraged  by  the  defendant  and  the  Ri- 
dens,  and  that  thereupon  Att  Booth  sai4  that  he  did  not  believe 
the  boys  raped  Minerva,  and  pleaded  with  witness  to  testify  that 
Minerva  did  not,  on  that  night,  tell  her  anything  about  being 
outraged. 

Att  Booth  testified,  f oi^  the  defense,  that  he  had  two  conversa- 
tions with  Jane  Myrick  within  about  six  weeks  after  the  alleged 
outrage.  On  each  of  these  occasions  Jane  Myrick  told  witness 
that  Minerva  came  to  her  house  about  midnight  on  the  Saturday 
night  of  the  alleged  outrage,  and  told  her  that  the  boys  came  to 
her  house  and  ran  Horton  oflf,  but  told  her  nothing  about  being 
raped  imtil  the  next  morning.  Witness  was  not  related  to  Will 
Booth.    Matt  Booth  did  not  live  at  witness's  house. 

J.  S.  Stephenson  testified,  for  the  defense,  that  Will  Booth 
came  to  his  house  about  dark  on  the  night  of  the  alleged  outrage, 
remained  but  a  short  time,  and  left,  going  towards  town.  The 
witness  volunteered  to  prosecute  this  case  in  the  justice's  court. 

On  cross  examination,  he  said  that  he  knew  Att  Booth's  regu- 
tation  for  truth  and  veracity,  and  that  it  was  bad. 

Chandler  and  Parker  testified  that  Att  Booth's  reputation  for 
truth  and  veracity  was  good.  Chandler  admitted  that  Att  Booth 
once  told  him  a  lie  about  cutting  some  oats. 

Henry  Chimaley  testified,  for  the  defense,  substantially  as  did 
witness  Becket.  He  declared  that,  although  John  and  Pedly 
Riden  were  parties  to  the  agreement  to  go  to  Horton's,  they  did 
not  go.  The  parties  who  went  were  witness,  defendant,  Jim 
Riden,  Will  Booth  and  Becket.  They  went  solely  to  *' devil" 
Horton,  scare  him  and  run  him  oflf  from  his  home.  No  outKage 
on  Minerva  was  agreed  upon,  and  none  was  committed.  Witness 
got  a  pistol  at  Wash  Floumoy's  on  Saturday  morning,  and,  after 
keeping  it  in  his  possession  about  fifteen  minutes,  he  put  it  under 
a  log  near  Camahan's  house.  He  denied  that  he  told  Mr.  Luckey 
that  any  of  the  boys  went  into  Horton's  house.  Witness  did  not 
hear  a  pistol  fired  on  that  night 

J.  J.  Ramey,  who  lived  on  the  road  between  Centre  and  Hor- 
ton's house,  and  McKnight,  who  was  in  company  with  Ramey 
on  that  night,  testified,  for  the  defense,  that,  returning  home 
from  the  Masonic  lodge  on  the  night  of  the  alleged  outrage,  they 
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Baw  five  men  near  RameT's  place^  one  of  whom  was  Henry 
Chumley.    It  was  then  about  ten  o'clock. 

The  defense  rested. 

Q.  W.  Hohnan,  R.  K.  Gibbs  and  Beverly  Gibbs  testified,  for  the 
State,  in  rebuttal,  that  t^ey  knew  the  reputation  of  Albert  and 
George  Riden  for  truth  and  veracity,  and  that  it  was  inf €unous. 

Coimty  Attorney  J.  A.  Luckey  testified,  for  the  State,  that  he 
had  a  conversation  with  Henry  Chumley,  in  jail,  on  the  day  after 
his  arrest.  Witness  warned  him  against  making  any  statements 
about  the  matter.  Chumley  said  that  he,  defendant,  Jim  Riden, 
Booth  and  Becket  went  to  Horton's  house  on  that  night,  and  that 
he  wanted  to  plead  guilty  to  a  disturbance  of  the  pe€tce.  He 
said  that  he  did  not,  but  the  other  boys  did,  go  into  the  house, 
but  he  did  not  think  they  committed  rape  on  Minerva  Horton. 

Doctor  Furlow's  testimony  is  stated  in  the  opinion  of  the  court. 

Doctor  Duke,  testifying  upon  the  same  hypothetical  case,  said 
that  abortion  would  not  inevitably  follow  the  circumstances  de- 
tailed in  this  case,  but  that  the  woman,  having  aborted  before,  and 
being,  at  the  time  of  the  rape  by  six  different  and  successive 
processes,  three  months  advanced  in  pregnancy,  she  would 
almost  necessarily  abort. 

Henry  Becket,  recalled  by  the  defense,  stated  that  four  of  the 
crowd  went  to  Horton's  by  Mr.  J.  J.  Ramey's  place,  and  one 
went  another  route  across  a  field.  He  denied  that,  on  his  exam- 
ination in  chief,  he  testified  that  he  did  not  leave  the  crowd  on 
that  night.  He  did  say  that  sometimes  he  was  behind  the  crowd. 
It  was  seventy  yards  across  the  field  referred  to  by  witness. 
Witness  was  tiie  man  who  went  across  the  field. 

C.  W.  Hicks  testified,  for  the  State,  that  Minerva  Horton's 
reputation  for  truth  and  veracity  was  good. 

W.  T.  Riggs  testified,  for  the  State,  that  he  was  present  at  the 
meeting  of  the  Masonic  lodge  in  Centre,  on  the  night  of  the 
alleged  outrage,  and  knew  that  B.  M.  Irish  attended  the  lodge  on 
that  night. 

Reuben  Addison  testified  for  the  State,  in  rebuttal,  that  he  was 
present  and  heard  a  conversation  between  Jane  Myrick  and  Att 
Booth  about  the  rape  of  Minerva  Horton.  Att  Booth  requested 
Jane  to  say  that  Minerva  did  not  say  anything  to  her  about  being 
raped  untU  the  morning  after  the  alleged  outrage.  Jane  declined 
to  do  so,  but  said  that  Minerva  did,  when  she  reached  her  house 
on  that  night,  say  that  the  defendant  and  the  three  Bidens  had 
raped  her. 
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By  witnesses  introduced  respectively  by  the  State  and  def  ense> 
Att  Booth's  reputation  for  truth  and  veracity  was  alternately 
pronounced  bad  and  good.  Charlotte  Covington's  reputation  for 
truth,  as  far  as  it  was  inquired  into,  was  pronounced  good,  and 
that  of  Pink  McCoUister  bad. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion,  and  recites  that,  if  the  new  trial  was  granted,  Will 
Booth  would  be  presented  as  a  witness  and  would  testify,  in  sub- 
stance, that  he  was  one  of  the  five  parties  who  went  to  Horton's 
house  as  stated  by  the  witnesses  Becket  and  Chumley;  that  they 
went  to  said  house  :f or  no  other  unlawful  purpose  than  to  have 
sport  with  Horton  by  frightening  him  and  running  him  from 
home,  and  that  no  rape  was.  committed,  or  attempted  upon 
Minerva  Horton  on  that  night. 

On  their  separate  trials,  and  substantially  on  the  same  evi- 
dence as  that  above  detailed,  James  and  Pedly  Riden  were  also 
convicted  of  rape.  They  both  appealed,  and  their  convictions 
were  set  aside  by  this  court  for  the  same  reasons  as  those 
assigned  in  the  opinion  in  the  present  case.  The  accused,  as  it 
appears,  were  all  colored  men,  and  it  is  inferable  that  Minerva 
Horton  was  also  colored. 

D.  M.  Short  <t  Son,  for  the  appellant. 

W.  L.  Davidson^  Assistant  Attorney  General,  for  the  State. 

HuKT,  JuDGB.  On  the  eleventh  day  of  November,  1886,  the 
grand  jury  of  Shelby  county  indicted  the  following  named  per- 
sons for  rape  upon  Minerva  Horton,  viz:  John  Riden,  Pedly 
Riden,  James  Riden,  Bud  McAdams,  Henry  Chumley,  Henry 
Beciet,  Will  Booth  and  Wash  Floumoy.  On  May  19,  1887,  the 
case  was  called  for  trial,  whereupon  coimsel  for  the  State  entered 
nolle  prosequi  as  to  Will  Booth,  Henry  Becket  and  Henry  Chum- 
ley, and  the  defendant  had  these  parties  recognized  as  witnesses 
in  his  behalf.  On  May  20,  1887,  the  trial  in  fact  began.  On  the 
morning  of  the  nexf  day,  appellant  for  the  first  time  discovered 
that  Will  Booth  had  absented  himself.  He  had  an  attachment 
promptly  issued  for  the  witness,  returnable  inatanter.  The 
attachment  was  returned  not  executed,  because  not  f  oimd  in  the 
county.  Appellant  then  moved  to  withdraw  his  announcement 
of  ready  for  trial,  setting  forth  the  above  facts,  as  well  as  what 
he  ezi>ected  to  prove  by  Booth,  in  his  application  for  continuance. 
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These  motions  were  overruled,  and  a  bill  of  exceptions  was  taken 
thereto.  Being  convicted,  appellant,  among  other  things,  urged 
this  in  his  motion  for  new  trial. 

Minerva  Horton,  the  prosecutrix,  was  the  only  witness  to  the 
rape.  She  swears  positively  to  facts  which,  if  true,  make  a  plain 
case  of  rape.  Now,  the  indictment  alleges  that  Booth,  Becket, 
Chiunley  and  Floumoy  were  guilty  also  of  this  offense,  the 
charge  against  them,  however,  being  dismissed.  Minerva  Hor- 
ton does  not  implicate  either  of  these  parties,  she  swearing  that 
the  rape  was  committed  by  John  Riden,  Pedly  Riden,  Jim  Riden 
and  the  defendant. 

In  his  application  to  withdraw  the  announcement  and  con- 
tinue the  case,  appellant  swears  that  he  expects  to  prove  certain 
facts  by  Booth,  who,  it  is  alleged,  was  present  at  Horton's  at  the 
time  of  the  supposed  rape.  If  true,  evidently  these  facts  are 
material.  The  witnesses,  Chumley  for  the  defendant,  and  Flour- 
noy  for  the  State,  corroborate  the  facts  proposed  to  be  established 
by  Will  Booth.  These  two  witnesses  agree  as  far  as  they  go. 
They  agree  that  the  party  started  together  from  Floumoy's 
house,  and  as  to  the  persons  accompanying  the  party,  to  wit: 
Chumley,  Jim  Biden,  Becket  and  defendant.  Appellant  ex* 
pected  to  prove  by  Will  Booth  that  John  and  Pedly  Biden  were 
not  in  the  crowd.  This  expected  proof  is  rendered  probably  true 
because  Floumoy  and  Chumley  swore  they  were  not  at  Flour- 
noy's  house,  the  point  from  which  the  party  started,  and  Chum- 
ley swore  that  they  were  not  at  Horton's  with  the  persons  who 
were  there,  he  being  one  of  the  party. 

Now,  it  must  be  borne  in  mind  that  the  prosecutrix  swears 
positively  that  John  and  Pedly  Biden,  with  McAdams  and  Jim 
Riden,  outraged  her.  By  other  witnesses  very  cogent  facts  are 
established,  tending  to  show  that  John  and  Pedly  Riden  were 
not  at  Horton's  on  the  night  of  the  alleged  rape.  The  testimony 
of  Will  Booth  being  thus  material,  not  only  for  the  purposis  of 
showing  that  John  and  Pedly  Riden  were  not  at  Horton's,  but 
to  show  that  no  rape  was  committed  by  aiiy  person,  we  must 
inquire  into  its  probable  truth. 

Having  referred  above  to  some  matters  strongly  tending  to  its 
corroboration,  we  briefly  notice  the  statute  bearing  upon  this 
subject.  Applications  for  continuance  are  not  granted  as  matters 
of  right.  If  the  application  be  overruled,  and  the  defendant  be 
convicted,  a  new  trial  should  be  granted,  if  it  appears  upon  the 
trial  that  the  evidence  of  the  absent  witnesses  or  witness  was  ma- 
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tcrial,  and  that  the  facts  set  forth  in  the  application  are  probably 
true.  (Code  Crim.  Proc;  art.  560,  subdiv.  6.)  Must  the  evidence 
on  the  trial  aflBrmately  show  that  the  facts  set  forth  in  the  applica- 
tion are  probably  true?  If  material  and  probably  true,  the  case 
should  not  be  continued,  unless  the  facts  are  excidpatory  or  tend 
to  discredit  or  explain  the  inculpatory  facts.  We  therefore 
assert  that,  if  the  evidence  adduced  upon  the  trial  shows  the 
materiality  and  probable  truth  of  the  facts  set  forth  in  the 
application,  the  accused  should  not,  in  such  case,  be  convicted. 
For,  evidence  tending  to  show  the  materiality  and  probable 
truth  of  the  exculpatory  facts  is  not  suflBcient  to  convict,  of 
course.  And  if  such  a  construction  be  given  the  statute,  a  new 
trial  neither  would  nor  should  ever  be  granted,  because  of  the 
overruling  of  the  application  for  continuance,  except  in  cases  in 
which  the  evidence  is  insuflBcient  to  warrant  a  conviction — ^a 
case  in  which  a  new  trial  should  be  granted  for  want  of  suflBci- 
ent evidence.    These  are  the  views  of  the  writer  alone. 

We  do  not  so  construe  the  statute.  If  there  is  such  a  conflict 
between  the  inculpatory  facts  and  those  set  forth  in  the  appli- 
cation as  to  render  it  improbable  that  the  facts  stated  in  the 
application  are  material  and  probably  true,  the  continuance 
should  be  refused,  and  hence  a  new  trial  based  thereupon  should 
also  be  refused.  There  must,  however,  not  only  be  such  a 
conflict,  but  the  inculpatory  facts  must  be  so  strong  and  convinc- 
ing as  to  render  the  truth  of  the  facts  set  forth  in  the  application 
improbable.  This  is  the  rule  annoimced  in  Hollis  v.  The  State, 
9  Texas  Court  of  Appeals,  643. 

We  think  it  certain  that  appellant,  Jim  Riden,  Will  Booth,  * 
Henry  Chiunley  and  Henry  Becket  were  at  Horton's  at  the  time 
prosecutrix  says  she  was  outraged.  But  that  they  were  there 
for  the  purpose  of  rape  is  only  shown  by  the  testimony  of  the 
prosecutrix.  This  case  presents  some  remarkable  features — 
features  of  fiendish  brutality  which  are  almost  without  parallel; 
if  it  be  true  that  the  outrage  was  committed  as  testified  by  the 
prosecutrix.  According  to  her  testimony,  the  physical  act  of 
raping  was  perpetrated  six  times  in  succession  so  continuous 
that  there  was  not  a  moment  of  intermission  between  the  sep- 
arate  acts,  these  acts  being  participated  in  by  four  diflferent  per- 
sons, to  wit:  Bud  McAdams,  John  Riden,  Pedly  Riden  and  Jim 
Riden. 

Doctor  Furlow,  an  expert  witness,  testified  that  in  the  case  of 
a  woman  such  as  this,  she  being  twenty-eight  years  old,  one  year 
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married,  and  at  the  end  of  the  third  or  fourth  month  of  first 
pregnancy  aborted,  at  the  end  of  one  year  pregnant  again  and 
again  threatened  with  abortion,  and  some  three  or  four  months 
advanced  in  pregnancy,  that  a  woman  of  such  antecedents, 
assaulted  by  four  men  with  guns  in  hand  and  raped  six  times  by 
them,  would  in  ninety-nine  cases  out  of  a  hundred  abort  again. 
This  witness,  with  other  physicians,  states  that  under  the  above 
circumstances,  abortion  would  not  necessarily  follow.  Now, 
applying  the  rule  above  stated,  we  do  not  think  that  the  crimi- 
nating facts  are  of  such  a  character  as  to  render  the  truth  of  the 
facts  set  forth  in  the  application  for  continuance  improbable.  It 
is  true  that  appellant,  with  others,  was  at  Horton's  for  an  illegal 
purpose.  Appellant  insists  that  they  were  there  for  the  purpose 
of  having  some  sport  by  frightening  and  running  Horton  from 
his  home,  and  that  this  was  the  only  purpose.  The  State  con* 
tends  that  this  was  for  the  further  purpose  of  ravishing  his' wife, 
Minerva  Horton.  The  testimony  of  Minerva  Horton  supports 
the  theory;  that  of  Wash  Floumoy,  Henry  Chumley  and  the 
facts  set  forth  in  the  application  for  continuance,  tend  to  support 
the  theory  of  appellant.  There  is  a  direct  conflict  between 
Chumley  and  the  prosecutrix,  the  former  corroborating  the  facts 
Ktated  in  the  application. 

The  Assistant  Attorney  General  urges,  in  support  of  the  action 
of  the  court  below,  that  Floumoy,  Chumley  and  Booth  rest 
under  suspicion  because  they  may  be  accomplices.  As  to  Chum- 
ley and  Booth,  the  State's  theory,  based  upon  the  evidence  of  the 
prosecutrix,  is  that  they  were  not  at  Horton's  at  all.  The  extent 
'  of  lioumoy's  connection  is  that  he  was  informed  of  the  purpose 
and  intention  of  the  party  to  go  to  Horton's,  and  that  he  fur- 
nished a  pistol.  There  is  no  evidence  that  he  knew  of  an 
intended  rape. 

The  Assistant  Attorney  General,  while  conceding  the  material- 
ity and  probable  truth  of  the  facts  set  forth  in  the  application, 
insists  that  the  facts  expected  to  be  proved  are  cumulative,  etc. 
In  this  there  is  a  mistake,  for  by  examination  and  comparison,  it 
will  be  seen  that  Chumley  swore  that  he  left  at  a  certain  time 
with  some  of  the  party,  leaving  Booth  with  others.  Booth  covers 
this  hiatus  by  showing  that  he  was  with  the  parties  left  by 
Chumley,  and  that  there  was  no  rape  committed  by  his  compan- 
ions. We  do  not  think  that  the  doctrine  of  cumulative  facts 
applies  to  motions  for  continuance,  especially  to  a  first  applica- 
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tion.    This  is  a  well  known  doctrine  when  considering  an  appli- 
cation for  new  trial  upon  merely  disputed  facts. 

We  conclude  that  the  continuance  should  have  been  granted, 
or  a  new  trial  awarded.  The  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  October  26, 1887. 


No.  2638. 
.  Job  and  Johnson  Heard  v.  The  State. 

1*  MuBDXE— Ohahob  of  THE  CouRT.— The  Correctness  of  a  charge  of  the 
court  is  to  he  tested  hy  its  sufficiency  as  a  whole.  Murder  of  the  first 
degree  was  the  only  grade  of  homicide  presented  hy  the  evidence  in  this 
ease.  It  was  ohjected  that  the  charge,  in  applying  the  law  of  express 
mmlloe  to  the  facts  in  proof,  was  too  general  as  to  the  design  to  Icill, 
inmsmach  as  it  did  not  limit  it  to  the  particular  design  to  kill  the 
deceased.  Heldj  that,  in  yiew  of  the  charge  as  a  whole,  the  ohjection 
was  hypercritical. 

2.  Sams— Circumstantial  Evidence.— It   is   only  when   the   inculpatory 

proof  is  wholly  circumstantial  that  the  trial  court  is  required  to  charge 
the  law  of  circumstantial  evidence. 

3.  Same—Fact  Case.— See  the  statement  of  the  case  for  evidence  held 

sufficient  to  support  a  conviction  for  murder  of  the  first  degree. 

Appeal  from  the  District  Court  of  Harrison.  Tried  below 
before  the  Hon.  J.  G.  Hazlewood. 

The  appellants  in  this  case  were  convicted  of  murder  in  the  first 
degree,  and  awarded  a  life  term  in  the  penitentiary,  under  an 
indictment  which  charged  them  jointly  with  the  murder  of  A. 
H.  Kimiey,  in  Harrison  county,  Texas,  on  the  twenty-sixth  day 
of  August,  1886. 

Joseph  Scott  was  the  first  witness  for  the  State.  He  testified, 
in  substance,  that,  on  the  twenty-sixth  day  of  August,  1886,  he 
found  the  dead  body  of  A.  H.  Kinney  lying  between  the  rails  on 
the  track  of  the  Texas  &  Pacific  Railway.  When  he  found  the 
body,  the  witness  was  on  a  hand  car,  going  to  the  town  of  Long- 
riew.    Felix  Turner,  who  was  with  the  witness,  remained  with 
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the  body,  and  witness  went  on  to  Longview  to  notify  the  coroner 
of  the  discovery.  Witness  found  the  body  at  a  point  about  two 
and  a  quarter  miles  east  from  Longview,  and  about  one  and 
three-quarter  miles  from  the  deceased's  house.  The  discovery 
was  made  about  half  past  six  o'clock  in  the  morning.  The 
deceased,  on  the  evening  before,  at  about  six  o'clock,  rode  with 
the  witness  on  his  hand  car  from  Longview.  A  few  minutes 
after  Kinney  got  on  witness's  car,  on  that  evening,  the  witness 
stopped  the  car  on  a  curve  of  the  road  to  listen  for  an  incoming 
train,  and,  while  so  stopped,  one  Jim  Bell  came  to  the  track  near 
the  car  from  the  woods.  The  witness  observed,  when  he  found 
the  body,  that  the  back  of  the  head  had  been  cut  by  a  passing 
train.    A  leather  grip  sack  was  about  the  neck  of  the  body. 

Felix  Turner  testified,  for  the  State,  that  he  was  with  Joseph 
Scott  when  the  body  of  Kinney  was  discovered  on  the  railway 
track,  and  he  was  left  by  Scott  to  guard  the  body.  Witness 
went  to  the  house  of  Dorcas  Kinney,  the  wife  of  deceased,  and 
reported  the  discovery  of  Kinney's  dead  body.  The  defendant 
Johnson  Heard  was  there.  He  and  his  co-defendant,  Joe  Heard, 
were  sons  of  Dorcas  Kinney  by  her  former  husband.  Johnson 
lived  with  Kinney  and  his  mother  then,  and  had  lived  with  them 
for  a  year  past.  Dorcas  Kinney  manifested  great  grief  when 
told  that  her  husband  was  dead,  and  that  his  body  was  then 
lying  on  the  railway  track  in  the  "cut."  Johnson  Heard,  on 
being  told  of  the  finding  of  the  body,  said:  "I  told  you  he  was 
dead;  I  will  get  a  wagon  from  Mr.  Harris  to  move  him."  John- 
son then  went  off,  and  soon  came  to  the  body  in  a  wagon,  Mr. 
Harris  coming  with  him,  riding  a  mule.  Harris  and  Johnson 
went  to  Longview,  and  in  the  evening  returned  to  the  body  with 
a  coflBn.  When  Mr.  Harris  first  reached  the  body,  he  turned  it 
over  and  said:  "Why,  he  is  shot;  we  must  get  a  coroner." 
Kinney's  body  was  taken  to  the  house  of  a  woman  who  lived 
near  the  cut  where  the  body  was  found,  and  was  there  prepared 
for  burial.  When  Johnson  came  with  the  wagon  to  the  body, 
before  going  to  Longview  for  the  coflSn,  he  drove  past  the  body 
before  stopping.  Witness,  who  was  with  the  body,  could  not  be 
seen  from  the  road.  Johnson  Heard  was  present  at  the  inquest 
over  the  body. 

Sam  Huffman  testified,  for  the  State,  that  he  saw  the  dead 
body  of  Kinney  on  the  railway  track  on  the  morning  of  its 
discovery.     He  counted  eleven  small  buck  shot  holes  in  the . 
back.      An  old  satchel,  containing  two  bottles  of  whisky  and 
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some  small  pistol  cartridges,  was  on  the  body.  Witness  had 
no  recollection  of  seeing  Johnson  Heard  at  the  inquest  over  the 
body.  He  had  never  heard  either  of  the  defendants  utter  any 
threats  against  the  deceased.  Witness  remembered  the  trial  of 
one  Jim  Bell  for  shooting  into  the  house  of  Dorcas  Kinney  after 
the  death  of  A.  H.  Kinney.  The  witness  was  a  witness  on  that 
trial,  and  returned  home  from  Marshall  on  the  same  train  with 
Jim  Bell,  and  with  the  defendants  and  other  witnesses.  The 
party  got  oflE  the  train  at  Lansing  Switch,  and  a  row  between 
defendants  and  Bell  occurred.  Witness  heard  the  quarreling, 
but  did  not  hear  either  of  the  defendants  say  that  they  put 
twelve  buck  shot  through  Kinney,  and  would  do  the  same  to 
BelL 

Thomas  Qriflfin  testified,  for  the  State,  that  he  saw  the  body  of 
the  deceased  on  the  morning  that  it  was  found.  He  saw  twelve 
buck  shot  holes  in  the  breast.  At  about  eight  o'clock  a.  m.  wit- 
ness went  from  the  body  to  the  house  of  Dorcas  Kinney,  and 
there  foimd  Mr.  Phillips  and  the  defendant,  Johnson  Heard. 
At  that  time  witness  saw  a  gun  on  the  gallery,  standing  against 
ihe  walL  Mr.  Phillips  took  up  the  gun  and  looked  at  it.  When 
he  replaced  it,  the  witness  examined  it,  placing  one  of  his 
fingers  in  one  of  the  barrels.  When  he  withdrew  his  finger  he 
found  it  powder  moist.  About  two  months  after  the  killing  of 
Kinney,  at  which  time  he,  witness,  was  standing  on  Jim  Bell's 
premises,  about  fifty  yards  from  the  railroad  track,  he  saw  both 
of  the  defendants  walking  the  railroad  track,  going  towards 
Longview.  When  about  opposite  Bell's  place,  Johnson  Heard, 
speaking  in  a  loud  tone  of  voice,  said:  "I  put  twelve  buck  shot 
through  Kinney,  and  there  are  two  more  I  want  to  put  them 
through,  and  I  don't  care  what  the  hell  then  happens."  Witness 
testified  on  the  trial  of  Jim  Bell  for  shooting  through  Dorcas 
Kinney's  house.  The  parties  to  the  trial  and  the  witnesses 
boarded  the  same  train  after  the  trial  was  over.  The  parties  all 
got  off  the  train  at  Lansing  Switch.  As  witness  left  the  switch, 
he  heard  Joe  Heard,  who  was  quarrelling  with  Bell,  say:  **I 
put  twelve  buck  shot  through  Kinney,  and  will  put  them  through 
you."  Old  man  Tucker,  Buck  Tucker,  Reel,  Flowers,  Huffman 
and  Nick  Harris  were  present.  Jim  Bell  did  not  go  to  the  house 
where  Kinney's  body  was  prepared  for  burial,  but  told  witness 
to  go  and  help,  and  that  he  would  pay  witness  for  the  time  lost 
by  witness. 

On  his  cross  examination,  this  witness  said  that  he  lived  on 
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Jim  Bell's  place  when  Kinney  was  killed.  Johnson  Heard  spoke 
very  loud  when,  walking  on  the  track,  he  said  that  he  put 
twelve  buck  shot  through  Kinney,  etc.  Jim  Bell  and  his  wife 
heard  Johnson  make  the  statement.  Witness  heard  Bell  and 
his  wife  afterwards  discussing  Johnson's  statement.  The  wit- 
ness would  not  swear  that  the  gun  he  saw  on  Dorcas  Kinney's 
gallery  had  been  recently  discharged,  but  the  muzzle  of  the  bar- 
rel into  which  he  thrust  his  finger  was  smutty.  In  reply  to 
a  direct  question,  the  witness  stated  that  Johnson's  words  on  the 
track  were:  "  I  put  twelve  buck  shot  through  one  son  of  a  b— h. 
There  are  two  more  I  want  to  get,  and  then  I  don't  care  what  in 
the  hell  happens.'*  He  was  required  to  repeat  Johnson's  words, 
and  said  that  they  were:  "I  put  twelve  buck  shot  through 
Kinney,  and  there  are  two  more  I  want  to  put  then  through, 
and  then  I  don't  care  what  they  do  with  me."  Witness  did  not 
hear  Joe  Heard  say  anything  at  that  time.  Witness  did  not 
know  who  owned  the  gun  he  saw  on  Dorcas  Kinney's  gallery. 
Johnson  Heard  aided  in  preparing  the  body  of  Kinney  for 
burial,  and  attended  the  funeral. 

Justice  of  the  Peace  C.  B.  Dickard  testified,  for  the  State,  that 
about  two  weeks  before  his  death;  the  deceased  appeared  before 
him  and  nmde  a  criminal  complaint  against  the  defendant  Joe 
Heard.  Witness  issued  a  warrant  upon  the  said  complaint,  and 
placed  it  in  the  hands  of  an  officer. 

W.  H.  Tucker  testified,  for  the  State,  that,  subsequent  to  the 
death  of  Kinney,  he  attended  the  trial  of  Bell  for  shooting  into  the 
house  of  Dorcas  Kinney.  Bell,  the  defendants,  witness  and 
other  i>ersons,  who  attended  the  trial,  returned  from  Marshall, 
where  the  trial  was  had,  on  the  same  train.  They  got  off  the 
train  at  Lansing  Switch.  The  defendants  got  into  a  quarrel  with 
Bell,  and  said  that  they  would  eat  Bell  up.  Joe  Heard  said  to 
Bell:  "I  put  twelve  buckshot  through  Kinney,  and  I  will  do  you* 
the  same  way!"  Johnson  Heard  immediately  said:  "Yes  we 
did."  Joe  Heard  was  then  armed  with  a  knife,  and  Johnson 
with  a  bar  of  iron.  Huffman  got  between  Bell  and  the  Hoards, 
to  part  them.  The  defendants  cursed  the  parties  present  as  "d — d 
white  sons  of  b^— h's."  James  Green,  Joe  Harper,  Dick  McLen- 
don.  Lane  Huffman  and  Bob  Reel  were  present,  and  could  have 
heard  what  the  defendants  said.  Joe  Heard  provoked  the 
quarrel  with  Bell.  Witness  and  Johnson  Heard  once  had 
trouble.  Witness  was  summoned  by  an  officer  to  aid  in  the  arrest 
of  the  said  Johnson.    Johnson  ran,  and  fired  a  pistol  at  the  of- 
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fleer.  Witness  followed  Johnson,  and  fired  two  shots  at  him  as 
he  was  escaping  over  a  fence.  One  of  the  shots  took  effect  in 
Johnson's  arm.  The  witness  denied  that  he  had  ever  told  N.  J. 
Harris,  at  Lansing  Switch,  or  elsewhere,  that  he  knew  nothing 
about  this  case. 

Bob  Reel  testified,  for  the  State,  that  he  was  present  at  Lansing 
Switch  on  the  occasion  referred  to  by  the  witness  Tucker,  and 
heard  Joe  Heard  make  the  statement  testified  to  by  Tucker. 

Lou  Russell  testified,  for  the  State,  that,  on  one  Sunday  morn- 
ing, in  the  year  proceeding  Kinney's  death,  the  defendant  John- 
son Heard  came  to  her  house,  and  she  asked  him  how  his  mother 
was  getting  along  with  her  new  husband, — referring  to  deceased. 
Johnson  replied  that  either  he  or  Kinney  would  have  to  leave 
the  place,  or  one  or  the  other  would  be  killed.  Witness's  brother 
was  now  in  the  penitentiary  for  the  murder  of  the  father  of  the 
defendants,  the  first  husband  of  Dorcas  Kinney.  The  State 
dosed. 

W.  B.  Heard,  the  first  witness  for  the  defense,  testified  that, 
some  time  during  tiie  year  1886,  he  hired  the  defendant  Joe 
Heard  to  work  for  him.  He  never  hired  Joe  but  the  one  time, 
and  then  only  for  a  day  and  a  half. 

Charles  Sanf ord  testified,  for  the  defense,  in  substance,  that  in 
August^  1886,  he  was  in  the  employ  of  W.  B.  Heard,  in  Marshall, 
driving  W.  B.  Hoard's  team.  Late  in  that  month  he  was  taken 
rick,  and  told  W.  B.  Heard  where  he  could  find  Joe  Heard,  so  as 
to  get  him  to  drive  his  wagon  during  witness's  illness.  Mr. 
Heard  got  Joe,  and  Joe  drove  the  team  two  days  and  a  half.  Joe 
Heard  was  in  Marshall  for  two  weeks  during  the  month  of 
August,  1886. 

N.  J.  Harris  testified,  for  the  defense,  that  he  saw  the  body  of 
the  deceased  on  the  moming.after  the  killing.  Johnson  Heard 
came  to  witness's  house  on  that  morning,  reported  the  killing  of 
Kinney  and  borrowed  witness's  wagon  to  remove  the  body. 
Johnson  drove  the  wagon  to  a  point  near  where  the  body  was  ly- 
ing under  some  brush.  When  witness  first  saw  the  body  it  was 
lying  face  downwards.  He  turned  the  body  over,  and  discovered 
gun  shot  woimds  in  the  back.  Witness  then  informed  those 
present  that  the  body  could  not  be  removed  until  an  inquest  was 
held.  The  witness  and  defendant  Johnson  then  went  in  the 
wagon  to  Longview,  got  a  coffin  and  returned  to  the  body  about 
four  o'clock  p.  m.  On  the  return  of  the  witness  and  Johnson, 
the  body  was  taken  to  a  house  near  by,  washed  and  prepared  for 
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burial.  Whenever  the  defendant,  Joe  Heard,  was  in  the  neigh- 
borhood, he  stayed  at  the  house  of  his  mother,  Dorcas  Kinney, 
which  was  on  the  witness's  place.  Witness  never  heard  of  any 
diflSculty  between  deceased  and  Joe  Heard,  further  than  the 
statement  of  some  one,  that  deceased  once  filed  an  aflSdavit 
against  Joe  for  some  misdemeanor.  Witness  was  present  at 
Lansing  Switch  on  the  occasion  testified  to  by  witnesses  for  the 
State,  but  heard  nothing  of  the  statements  of  defendants  as  testi- 
fied by  said  witnesses.    He  heard  Joe  Heard  say:    ''I  am  no  son 

of  a  b h."    Witness  then  called  to  defendants  to  have  no  row, 

but  to  go  home.  Tucker  once  told  witness  that  he  knew  nothing 
about  this  case.  Witness  signed  the  bonds  of  the  defendants 
after  their  indictment  in  this  case.  The  witness  was  at  the  house 
of  Dorcas  Kinney  on  the  morning  of,  and  after,  the  killing  of 
Kinney.  He  then  saw  an  old  gun,  which  he  knew  to  belong  to 
deceased,  leaning  against  the  wall  on  the  gallery.  Witness  saw 
the  said  gun  in  the  same  place  about  two  weeks  before.  He  knew 
the  gun  well.  One  barrel  could  not  be  discharged,  and  the  other 
could  be  discharged  only  by  snapping  it  several  times. 

C.  Fields  testified,  for  the  defense,  that  she  reached  the  house 
of  Dorcas  Kinney  about  sun  set  on  the  evening  of  the  day  on  the 
night  of  which  A.  H.  Kinney  was  said  to  have  been  killed,  and 
remained  throughout  that  night.  Johnson  Heard,  Haywood 
Heard  and  Louis  Heard  came  in  from  work  a  few  minutes  after 
witness  reached  the  house.  Haywood  told  his  mother  that  his 
stepfather,  the  deceased,  had  gone  to  Longview  to  get  some 
whisky  with  which  to  make  bitters  to  give  his  children  to  break 
the  chills,  from  which  they  were  suffering.  Mrs.  Kinney  delayed 
supper  until  between  nine  and  ten  o'clock,  awaiting  the  return 
of  her  husband.  Haywood  and  Louis  then  complained  of  hunger, 
and  Mrs.  Kinney  told  them  to  eat  their  supper,  but  not  to  "mess" 
the  things,  as  Kinney  would  have  to  eat  on  his  return.  Mrs. 
Kinney  became  very  excited  and  uneasy  about  her  husband  as 
the  night  advanced,  and  walked  the  floor  in  great  distress,  call- 
ing for  her  husband.  Johnson  Heard,  after  eating  his  supper, 
lay  down  on  the  gallery  with  his  brothers  Haywood  and  Louis, 
and  went  to  sleep.  Witness  was  kept  awake  pretty  much 
throughout  the  night  with  the  tooth  ache,  and  at  different  times 
was  on  the  gallery  and  out  in  the  yard.  She  knew  as  a  fact  that 
Johnson  Heard  did  not  leave  his  pallet  at  any  time  during  the 
night  of  August  26,  and  she  saw  him  next  day  when  he  got  up, 
about  sun  rise,  which  was  about  the  time  witness  left  the  house. 
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resmning  her  journey  to  Longview.  The  witness  was  in  no  way 
related  to  the  Kinneys  nor  the  Heards.  Mrs.  Kinney  did  not  go 
to-  bed  at  all  on  the  night  of  August  26,  but  walked  the  floor, 
gallery  and  yard  all  night,  in  evident  alarm  about  her  husband. 

Dorcas  Kinney,  the  wife  of  the  deceased  and  the  mother  of  the 
defendants  by  a  former  husband,  was  the  next  witness  for  the 
defense.  She  testified  that  the  defendant  Joe  Heard  was  twenty 
years  old,  and  that  the  defendant  Johnson  Heard  was  eighteen 
years  old.  They  were  both  small  boys  when  witness  had  her 
land  law  suit  with  Jim  Bell,  in  which  suit  Bell  prevailed  because 
the  land  involved  was  a  part  of  his  homestead  property,  and  be- 
cause his  wife  did  not  sign  the  deed  to  witness.  Witness  was  at 
home  on  the  night  before  Eanney's  body  was  found.  She  testified 
substantially  to  the  facts  testified  to  by  the  witness  Fields,  locat- 
ing Johnson  Heard  at  her  house  throughout  that  night.  She 
stated  that  the  absence  of  her  husband,  so  unusual — he  having 
but  twice  absented  himself  at  night  since  their  marriage — 
alarmed  her  very  much,  and  kept  her  awake  and  up  all  night. 
She  and  Kinney  lived  happily  together,  and  the  relations  between 
deceased  and  the  defendants  was  cordial  and  friendly.  Deceased 
once  filed  a  complaint  against  Joe  Heard,  but  apologized  for  it 
afterwards,  and  explained  to  Joe  that  he  filed  it  under  a  mis- 
apprehension of  facts.  Reconciliation  between  deceased  and 
Joe  Heard  resulted  from  the  apology.  Joe  Heard  left  the  neigh- 
borhood about  three  weeks  before  the  killing  of  Kinney,  and  did 
not  return  until  the  Saturday  after  the  killing.  Witness  knew 
nothing  of  the  death  of  her  husband  until  on' the  morning  after 
it  occurred,  when  some  one  came  to  the  house  and  reported  it. 
Johnson  then  took  witness  to  a  neighbor's  house,  and  went  to 
Mr.  Harris's  to  get  a  wagon  to  remove  the  body. 

Haywood  Heard  testified,  for  the  defense,  that  the  defendant 
Johnson  Heard  slept  with  him  throughout  the  night  of  the 
murder,  and  did  not  leave  the  pallet  on  that  night.  He  declared 
that  there  was  no  gun  standing  on  Dorcas  Kinney's  gallery  on 
the  morning  after  the  body  was  found.  The  deceased's  old  gun 
was  then  in  Dorcas  Kinney's  room,  where  it  had  been  for  two 
weeks.  C.  Fields  came  to  Dorcas's  house  on  the  night  of  the 
killing,  was  there  on  the  next  morning  when  the  death  of  Kin- 
ney was  reported,  and  remained  there  throughout  the  day. 

Annie  Austin  testified,  for  the  defense,  that  Joe  Heard  was  in 
the  city  of  Marshall  during  the  month  of  August,  1886.  He 
stayed  at  the  witness's  house,  and  had  been  there  several  weeks 
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at  the  time  of  A.  H.  Kinney's  death.  Witness  heard  of  the  kiUing 
on  the  Saturday  after  it  happened.  Kinney  was  said  to  have 
been  killed  on  Thursday  night.  Joe  Heard  went  to  work  for 
Mr.  W.  B.  Heard  on  the  proceeding  Tuesday,  and  worked  con- 
tinuously for  him  until  the  succeeding  Friday  at  noon.  Joe 
Heard  was  at  the  witness's  house  in  Marshall  throughout  the 
night  of  the  murder,  and  did  not  leave  it  at  any  time  during 
that  night.  Witness  testified  against  Bell  on  his  trial  for  shoot- 
ing through  Dorcas  Kinney's  house.  She  was  in  no  way  related 
to  defendants. 

Sid  Curtis  testified,  for  the  defense,  that  he  was  deputy  sheriff 
of  Harrison  county.  The  cut  on  the  •  railroad  track  where  the 
body  of  the  deceased  was  found  was  about  twenty  miles  from 
the  city  of  Marshall. 

Amos  Qibbons  testified,  for  the  defense,  that,  during  the  pre- 
vious term  of  the  district  court  of  Harrison  coimty,  Jim  Bell 
offered  to  pay  him  twenty-five  dollars  to  swear  that  he  heard 
the  defendants  say  that  they  killed  Kinney,  which  offer  the  wit- 
ness declined.    The  defense  closed. 

Jim  Bell  testified,  for  the  State,  in  rebuttal,  that,  shortly  before 
the  body  of  Kinney  was  found  on  the  railroad  track,  he  was  pass- 
ing the  house  of  the  deceased,  and  heard  deceased  and  his  wife 
quarreling  about  deceased  coming  home  drunk.  Deceased 
applied  a  vile  epithet  to  his  wife,  when  the  defendants  inter- 
fered, and  told  deceased  that  they  would  give  him  imtil  August 
26  to  get  out  of  the  country.  Witness  employed  counsel  to  pros- 
scute  the  defendants  because  he  learned  that  the  defense  would 
attempt  to  fasten  the  murder  upon  him.  Witness  denied  that 
he  ever  offered  Amos  Gibbons  twenty-five  dollars  or  any  other 
sum  to  testify  that  he  heard  the  defendants  declare  that  they 
killed  the  deceased. 

Ellen  Nunnelly  testified,  for  the  State,  in  rebuttal,  that  she  was 
in  Marshall  during  the  time  that  Joe  Heard  stayed  at  the  house 
of  Annie  Austin.  Witness  heard  of  Kinney's  death  on  the  Satur- 
day after  it  occurred,  which  was  on  the  preceding  Thursday. 
At  about  nine  o'clock  on  that  Saturday  night  witness  heard  Joe 
Heard  tell  Annie  Austin  goodbye,  and  saw  him  leave  Annie's 
house  with  his  coat  on  his  arm,  and  go  towatrds  the  depot.  About 
five  o'clock  on  the  next  morning  he  passed  witness's  house  going 
towards  the  house  of  Annie  Austin. 

The  motion  for  new  trial  set  up  the  grounds  discussed  in  the 
opinion. 
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JUx.  Pope  and  W.  H.  Pope,  for  the  appellant. 

W.  L.  i)avid8on.  Assistant  Attorney  General,  for  the  State. 

Wbtte,  Pbesiding  Judge.  This  appeal  is  from  a  conyiction 
of  both  appellants  for  the  murder  of  A.  H.  Kinney,  their  step- 
father, the  verdict  and  judgment  being  for  murder  of  the  first 
d^^ree,  with  punishment  in  the  penitentiary  for  life. 

But  one  bill  of  exceptions  was  saved  at  the  trial,  and  that  was 
as  to  the  sufficiency  of  the  charge  of  the  court  to  the  jury. 
Murder  of  the  first  degree  was  the  only  grade  of  the  crime  called 
for  by  the  facts  and  submitted  by  the  court.  No  special  instruc- 
tions were  requested  by  defendants. 

The  objection  urged  to  the  definition,  or,  rather,  to  the  applica- 
tion of  the  law  of  express  malice,  in  that  it  is  general  as  to  ^^the 
design  to  kill,"  and  does  not  limit  it  to  a  particular  design  to  kill 
the  deceased,  is,  we  think,  hypercritical.  A  charge  should  be 
considered  as  a  whole,  in  judging  of  its  sufficiency.  Taken  as  a 
whole,  this  charge  is  sufficient,  especially  in  the  absence  of  spe- 
cial instructions  amplifying  it  if  so  desired.  No  one  could  have 
possibly  been  misled  as  to  the  party  against  whom  the  design  to. 
kill  must  have  been  entertained,  in  order,  imder  the  charge,  to 
warrant  a  finding  of  express  malice.  By  terms  before  used,  it 
was  declared  and  thoroughly  understood  that  defendants  were 
on  trial  for  the  murder  of  Kinney  and  no  one  else. 

Aga-iTiy  it  is  objected  that  the  court  did  not  submit  the  law  of 
circumstantial  evidence.  This  was  not  a  case  of  circumstantial 
evidence.  If  the  State's  witnesses  are  to  be  believed,  statements 
and  declarations  amounting  to  direct  confessions  of  guilt  were 
made  on  two  separate  and  distinct  occasions  by  one  or  both  de- 
fendants—at all  events  when  both  were  present;  and  the  same 
thing  is  shown  to  have  been  stated  by  each  of  the  accused.  If 
the  witnesses  were  credible  and  these  admissions  believed,  then 
defendants  are  each  positively  condemned  out  of  his  own  mouth. 
It  was  for  the  jury  below  to  pass  upon  the  credibility  of  the  wit- 
nesses. They  have  done  so,  and  by  their  verdict  they  avouch  the 
truth  of  their  testimony.  If  this  testimony  is  true,  then  it  is 
sufficient  to  sustain  the  verdict  and  judgment 

No  reversible  error  has  been  manifested  en  this  appeal,  and 

the  judgment  of  the  lower  court  is  therefore  affirmed. 

Afflnnect. 
Opinion  delivered  October  2&,  1887. 
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1 30  'M  No.  2630. 

D.  TiNNBY  V.  The  State. 

1.  Thbpt— Possession— Indictment.— ''Actual  care,  control  and  manage- 

ment^' of  the  alleged  stolen  property  is,  under  oar  statute  defining  theft, 
each  possession  as  will  support  an  allegation  of  possession. 

2.  Same— CoNSTBUCTiVE  Posskssion- Variance.- The  indictment  In  this 

case  alleged  both  the  ownership  aod  possession  in  D.  The  proof  showed 
that,  though  the  animal  belonged  to  D.,  one  H.  foand  it  on  his  premises, 
took  it  up,  and  staked  and  fed  it  on  his  premises,  and  proclaimed  his 
intention  to  estray  it.  But,  before  H.  could  complete  the  estrayal  of  the 
said  animal,  it  was  stolen  from  the  stake  on  his  premises.  Held,  that  the 
proof  shows  that  H.  had  the  ''care,  coutrol  and  management"  of  the 
horse,  which  coostitutedposiaessioQ;  and  therefore  the  variance  between 
the  allegation  and  proof  of  pofisession  is  fatal  to  the  conviction. 

Appeal  from  the  District  Court  of  Gonzales.  Tried  below  be- 
fore the  Hon.  George  McCormick. 

This  conviction  was  for  the  theft  of  a  horse.,  the  indictment 
alleging  the  ownership  and  possession  to  be  in  M.  C.  Doyal.  The 
penalty  awarded  was  a  term  of  six  years  in  the  penitentiary. 

M.  C.  Doyal  was  the  first  witness  for  the  State.  He  testified, 
in  substance,  that  he  lived  near  the  town  of  Harwood,  in  Gon- 
zales coimty,  Texas,  and  was  the  owner  of  the  horse  alleged  in 
the  indictment  to  have  been  stolen  on  or  about  July  17,  1886. 
The  said  horse  was  taken,  without  the  knowledge  or  consent  of 
the  witness,  from  the  range  near  Harwood  in  said  Gonzales 
county,  about  the  time  alleged  in  the  indictment.  Witness  saw 
the  said  horse  at  his  house  on  the  day  before  he  was  taken,  and 
he  recovered  him  about  three  we3ks  later  from  Doctor  W,  T. 
Jones,  at  the  town  of  Hockheim,  in  DeWitt  county ,  about  thirty 
miles  from  witness's  house.  The  horse  referred  to  was  an  iron 
gray  animal,  blind  of  one  eye,  about  fourteen  and  a  half  hands 
high,  and  branded  and  counterbranded  HS  on  the  left  shoulder.  A 
half  circle  X,  the  half  circle  being  below  the  X,  was  branded  on 
the  same  shoulder  above  the  HS,  and  the  letter  F  was  branded 
on  the  left  jaw.  The  horse  was  a  gentle,  well  broken  saddle  and 
work  horse,  and  was  between  six  and  seven  years  old. 
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Cross  examined,  the  witness  said  that  he  lived  about  a  mile 
from  the  (lonzales  and  Caldwell  comity  line.  The  horse  ran 
upon  the  open  range,  generally  in  Gonzales,  but  sometimes  in 
Caldwell  county.  Witness  searched  for  the  said  horse  through- 
out several  days  next  succeeding  his  disappearance  from  the 
range.  When  he  disappeared,  the  said  horse  had  a  collar  and 
bell  on  his  neck,  which  collar  and  bell  the  witness,  about  a  week 
after  his  horse  disappeared,  recovered  from  Mr.  Hurst,  who  lived 
in  Caldwell  county,  ten  or  twelve  miles  from  witness's  house. 
Hurst  lived  two  or  three  miles  nearer  the  witness  than  did  the 
defendant's  father. 

Doctor  W.  T.  Jones  was  the  next  witness  for  the  State.  He  testi- 
fied, in  substance,  that  he  lived  in  the  town  of  Hockheim, 
DeWitt  coimty,  Texas.  He  identified  the  defendant  as  the  man 
who,  at  Hockheim,  on  July  24,  1886,  sold  him  the  horse  men- 
tioned in  the  indictment,  and  described  in  the  testimony  of  the 
witness  Doyal.  Defendant,  whom  witness  had  never  seen  prior 
to  the  said  July  24,  rode  up  to  witness's  house  from  the  pasture, 
about  sunrise,  and  offered  to  sell  or  trade  the  horse.  He  then 
told  witness  that  his  name  was  Joe  Fuller,  or  perhaps,  he  said 
Fulton.  Witness  traded  an  injured  horse  and  ten  dollars  in 
money  for  the  iron  gray  horse.  In  reply  to  witness's  questions 
about  the  horse,  the  defendant  said  that  he  got  the  animal  from 
one  Thompson,  near  Thompsonville,  on  Sandy  Fork;  that  he  had 
known  the  animal  a  long  time,  and  knew  him  to  be  a  gentle, 
trustworthy  saddle  and  work  horse.  After  the  trade,  the  defend- 
ant remarked  that  he  had  intended  to  go  down  the  country,  but, 
as  he  had  got  a  lame  horse  in  the  trade,  he  would  return  home 
and  put  the  said  horse  in  a  pasture.  He  took  breakfast  with 
witness  and  then  left,  taking  the  Gonzales  and  Cuero  road 
towards  Gh>nzales.  Two  or  three  weeks  later  the  witness  read 
the  description  of  the  iron  gray  horse  in  the  sheriff 's  department 
of  the  Galveston  News.  He  inmiediately  wrote  to  Sheriff  Jones, 
of  Gonzales  county,  that  he  had  the  horse.  A  few  days  later, 
Mr.  M.  C.  Doyal  arrived  at  witness's  house  and  proved  the  horse. 

W.  E.  Jones,  sheriff  of  Gtonzales  coimty,  was  the  next  witness 
for  the  State.  He  testified,  in  substance,  that  he  knew  the  de- 
fendant to  be  D.  Tinney.  On  hearing  of  the  theft  of  Doyal's 
horse,  the  witness  advertised  the  theft  in  the  Galveston  News. 
A  few  weeks  later  he  received  a  letter  from  Doctor  W.  T.  Jones, 
of  Hockheim,  and  notified  Mr.  Doyal.  The  witness  then  arrested 
defendant  for  the  theft  of  Doyal's  horse.    During  the  defendant's 
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confinement  in  jail,  the  witness  interviewed  him  for  the  purpose 
of  finding  out,  if  he  could,  what  disposition  defendant  had  made 
of  the  horse  he  got  from  Doctor  Jones,  Witness  warned  the 
defendant  that  whatever  statement  he  might  make  could  and 
would  be  used  against,  but  not  for  him.  He  offered  defendant 
no  inducement  to  make  any  statement,  nor  did  he  promise  or 
threaten  defendant  in  connection  with  any  statement.  Defend- 
ant said  in  that  conversation  that  he  got  the  Doyal  horse  from  a 
man  at  Mrs.  Warren's  near  Thompsonville,  and  that  Walter 
Warren  was  present  at  the  time.  He  did  not  mention  the  name 
of  the  man  from  whom  he  claimed  to  have  got  the  Doyal  horse, 
but  said  that  he  rode  that  horse  through  the  town  of  Gonzales, 
crossed  the  Guadalupe  river  on  the  iron  bridge,  whence  he  went 
down  by  Hamons's  and  recrossed  the  Guadalupe  river  near 
Hockheim.  Upon  information  received  from  the  defendant,  the 
witness  recovered  the  W.  T.  Jones  horse.  Witness  had  never 
known  a  man  in  Gonzales  county  named  Walter  Ward. 

Walter  Warren  testified,  for  the  State,  that  he  had  known  the 
defendant  for  several  years.  His  name  was  D.  Tinney,  and  he 
lived  on  Tinney's  creek,  in  Caldwell  county,  Texas.  Witness 
lived  with  his  mother  on  Sandy  Fork,  near  Thompsonville,  in 
Gonzales  county,  Texas.  The  defendant,  riding  a  small  paint 
mare,  came  to  witness's  mother's  house  about  night  on  July  22, 
1886.  He  sold  that  mare  to  witness's  brother  for  twenty-three 
dollars  on  credit.  He  hung  his  bridle  and  saddle  on  the  fence, 
and  ate  supper  at  witness's  house.  After  supper  witness  told 
defendant  that  he  was  going  to  Bullard's  house,  a  mile  distant, 
to  spend  the  night.  Defendant  replied  that  he  would  go,  too. 
Before  reaching  Bullard's,  defendant  left  witness,  saying  that  he 
wanted  to  go  to  McCoy's  house,  and  witness  never  saw  him 
afterwards  until  after  his  arrest.  Witness  went  to  school  next 
day  with  the  BuUard  boys,  and  when  he  got  home  from  school 
the  defendant's  bridle  and  saddle  had  disappeared.  Witness  did 
not  know  by  whom  nor  when  the  said  bridle  and  saddle  were 
taken  away  from  the  fence.  The  witness  never  saw  the  defend- 
ant at  any  time  or  place,  trade  for  an  iron  gray  or  any  other  kind 
of  horse.  Defendant  had  no  other  animal  than  the  paint  mare 
when  he  came  to  witness's  house  on  the  said  July  22  that  the 
witness  saw.  The  witness  had  never  known  nor  heard  of  a  man 
named  Walter  Ward  in  either  Gonzales  or  Wharton  county, 
where  witness  now  lives.    Mr.  W.  H.  Ham  was  at  the  house  of 
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the  witness's  mother  when  defendant  came  there  and  sold  the 
paint  mare  to  witness's  brother. 

Cross  examined,  the  witness  said  that  before  the  defendant 
separated  from  him  at  the  forks  of  the  road  and  went  toward 
McCoy's,  he  asked  witness  about  Adam  McCoy,  and  said  that  he 
wanted  to  see  him.  Adam  McCoy  left  Gk)nzales  coimty  in  the 
sunmier  of  1886,  and  witness  had  not  seen  him  since.  Witness 
was  not  absolutely  certain  that  it  was  on  the  evening  of  July  22 
that  defendant  came  to  his  mother's  house,  but  knew  it  was  late 
in  July,  1886. 

W.  H.  Ham  testified,  for  the  State,  that  he  was  constable  of  pre- 
cinct number  four  in  Gonzales  coimty.  Witness  spent  the  night 
of  July  22, 1886,  at  the  house  of  Mrs.  Warren,  near  Thompsonville. 
He  f oujid  the  defendant  there  that  night.  At  about  ten  o'clock 
Walter  Warren  remarked  that  he  was  going  to  Bullard's  to  stay 
all  night.  Defendant  replied  that  he  would  go  with  him,  De- 
-f endant  and  Walter  left,  and  witness  saw  no  more  of  defendant. 
On  the  next  morning  the  witness  went  to  Waelder,  accompanied 
by  Ed  Warren,  Walter's  brother,  who  rode  a  small  paint  mare. 
Witness  knew  it  was  the  night  of  July  22,  1886,  when  he  saw 
defendant  at  Mrs.  Warren'^  He  knew  by  referring  to  his  re- 
turn on  a  search  warrant  which  he  executed  on  a  negro's  house 
the  night  before.  Witness  was  born  and  reared  in  Gonzales 
<50imty,  near  Thompsonville,  and  knew  all  the  people  in  that  sec- 
tion. No  such  man  as  Walter  Ward  ever  lived  in  Gonzales 
county.  Adam  McCoy  was  the  son  of  John  McCoy,  who  lived 
about  a  mile  from  Mrs.  Warren.  Adam  is  now  a  refugee  from 
justice,  and  has  not  been  in  Gonzales  county  since  the  summer 
of  1886. 

The  State  next  introduced  in  evidence  the  defendant's  sworn 
application  for  an  attachment  to  Wharton  county  for  Walter 
Ward.  The  said  application  recited  that  the  said  Walter  Ward 
was  a  resident  of  Gonzales  county,  but  was  temporarily  absent 
in  Wharton  coimty,  and  that  defendant  expected  to  prove  by  him 
that  he,  defendant,  purchased  the  alleged  stolen  horse  in  a  fair 
and  oi)en  market,  and  paid  a  valuable  consideration  for  the 
same.  The  State  also  introduced,  in  evidence,  the  attachments 
issued  upon  the  defendant's  application  for  the  said  Walter 
Ward,  and  then  issued  to  defendant  for  Walter  Warren,  Ed 
Warren  and  Adam  McCoy.    The  State  then  rested. 

John  B.  Cole  was  the  first  witness  for  the  defense.  He  testi- 
fied that  he  lived  on  Tinney's  creek,  in  Caldwell  county.    He  had 
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known  the  defendant  for  several  years,  during  which  time  the 
defendant's  reputation  for  honesty  was  good.  On  the  third 
Sunday  in  July,  1886,  the  witness  was  on  the  Harwood  and  Lock- 
hart  road,  when  he  saw  a  one  eyed  iron  gray  horse,  branded  with 
a  half  circle  X,  traveling  said  road,  going  from  the  direction  of 
Harwood  towards  Lockhart.  Thinking  that  the  horse  had  es- 
caped from  some  one  at  a  neighboring  camp  meeting,  witness 
stopped  and  detained  him  for  some  time.  No  one  coming  up  to 
claim  the  said  horse,  witness  released  him,  and  he  trotted  off  up 
the  road.  The  witness  could  not  say  that  the  horse  he  saw  and 
stopped  on  the  road  was  the  Doyal  horse. 

L.  O.  West  testified,  for  the  defense,  that  he  lived  on  Tinney's 
Creek,  in  Caldwell  county,  about  a  mile  from  old  man  Tinney's. 
He  had  known  defendant  for  many  years,  during  which  time  de- 
fendant's reputation  for  honesty  was  good.  About  July  18, 
1886,  the  witness  observed  a  one  eyed  iron  gray  horse,  branded 
half  circle  X,  and  something  else,  and  wearing  a  collar  and  bell, 
about  his  place.  That  animal  remained  among  witness's  horses 
for  several  days  and  disappeared.  Since  then,  witness  had  not 
seen  him.    Witness  was  related  to  the  defendant. 

James  Cole  testified  that  he  was  at  Ellis's  store,  on  Tinney's 
creek,  in  Caldwell  county,  on  the  evening  of  July  21,  1886. 
While  he  was  there,  J.  W.  Hurst  rode  up  on  a  flea  bitten  gray 
horse.  Hurst  said  that  he  "pulled"  the  said  horse.  Witness  had 
known  the  defendant -always,  but  knew  nothing  about  his  repu- 
tation.   The  witness  was  related  to  defendant. 

On  his  cross  examination,  this  witness  said  that  defendant  was 
at  Ellis's  store  at  the  same  time  Hurst  was,  and  left  the  store 
with  Hurst,  riding  a  small  paint  mare.  Witness  did  not  see  the 
defendant  again  for  ten  or  twelve  days,  and  did  not  know  where 
he  was  during  that  time.  When  Hurst  said  that  he  '*pulled"  the 
horse,  he  was  talking  to  a  crowd,  and  spoke  in  a  jocular  and 
laughing  manner.  The  gray  horse  was  then  hitched  to  a  rack 
in  full  view  of  all  the  parties  at  the  store. 

D.  L.  Ellis,  the  defendant's  brother-in-law,  and  proprietor  of 
the  store  referred  to  by  James  Cole,  testified,  for  the  defense, 
that,  on  the  evening  of  July  21, 1886,  J.  W.  Hurst  rode  an  iron 
gray  horse  up  to  his  store.  Witness  had  been  trying  to  sell 
Hurst  a  horse,  and  when  he  saw  him  with  the  gray  horse  he  con- 
eluded  that  he  had  got  him  one.  As  Hurst  entered  the  store 
the  witness  asked  him  where  he  got  the  gray  horse.  He  replied 
that  he  bought  the  horse  and  paid  forty  dollars  for  him.    That 
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horse  was  branded  HS.  Witness  remembered  seeing  no  other 
brand  on  him. 

On  his  cross  examination,  this  witness  said  that  Hurst  hitched 
the  said  horse  in  front  of  the  store  in  full  view  of  the  crowd  then 
assembled  there.  Defendant  was  at  the  store  at  the  time,  but 
witness  did  not  see  him  again  for  ten  or  twelve  days.  On  the 
next  day  Hurst  passed  the  store,  going  toward  Lockhart,  and 
said  that  the  gray  horse  had  been  stolen  during  the  night.  Wit- 
ness was  present  at  the  defendant's  examining  trial,  but  did  not 
testify.    He  went  on  defendant's  bond,  and  was  still  on  it. 

G.  Tinney,  the  defendant's  father,  was  the  next  witness  for 
the  defense.  He  testified  that  the  defendant  was  twenty-two 
years  old  at  the  time  of  this  trial.  When  he  was  sixteen  years 
old  he  left  the  witness's  house  and  spent  about  two  years  in 
Guadalupe  and  Hardin  counties.  While  he  lived  in  Guadalupe 
county  he  went  by  the  name  of  Joe  Fuller.  Since  his  return 
to  Caldwell  county  he  had  lived  with  witness  and  D.  L.  Ellis, 
his  brother-in-law. 

On  his  cross  examination,  this  witness  said  that  when  the  de- 
fendant left  home,  as  stated,  he  left  without  witness's  consent, 
and,  without  his  consent,  took  one  of  his  horses.  He  left  that 
horse  in  Guadalupe  county,  where  witness  got  him.  Defendant, 
previous  to  his  departure,  used  that  horse  whenever  he  wanted 
to.  Witness  did  not  know  what  business  defendant  engaged  in 
during  his  absence  from  home.  Witness  had  never  seen  the 
gray  horse  involved  in  this  prosecution. 

L.  O.  West,  recalled  by  the  defendant,  testified  that,  since  his 
previous  testimony  he  had  examined  the  so  called  Doyal  horse, 
and  recognized  him  as  the  horse  he  saw  with  his  horses  in  July, 
1886.  He  now  remembered  that  defendant  once  left  home  with 
one  of  his  father's  horses,  which  he  left  in  Guadalupe  county. 
That  circumstance  had  escaped  the  witness's  memory  when  he 
testified  respecting  the  defendant's  character.  J.  B.  Cole  was 
also  recalled,  and,  in  like  manner,  identified  the  Doyal  horse  as 
the  horse  he  met  in  the  road,  and  recalled  to  his  recollection  the 
defendant's  unauthorized  journey  to  Guadalupe  county  with 
one  of  his  father's  horses. 

The  defense  closed. 

J.  W.  Hurst  testified,  for  the  State,  that  he  lived  on  Tinney's 
creek,  in  Caldwell  coimty,  Texas,  and  knew  the  defendant.  On 
the  twenty-first  day  of  July,  1886,  the  horse  mentioned  in  the 
indictment,  and  described  in  the  testimony  of  the  witness  Doyal, 
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came  to  the  witness's  house.  He  then  had  a  bell  on.  Witness 
took  the  horse  up  and  rode  him  to  the  house  of  a  neighbor  to  see 
if  said  neighbor  knew  who  owned  him.  Witness  then  rode  the 
said  horse  to  Ellis's  store,  where  he  met  J.  M.  Jones,  of  whom 
he  asked  if  a  certain  person  did  not  own  the  said  horse.  Jones 
replied  in  the  negative.  The  witness  then  related  the  circum- 
stances attending  the  taking  up  of  the  horse.  A  large  crowd  was 
assembled  at  the  store,  and  witness  hitched  the  horse  in  full  vie w 
of  the  said  crowd.  When  witness  ascertained  that  no  one  at  the 
store  knew  who  owned  the  horse,  he  bought  pens,  ink  and  paper 
with  which  to  write  out  estray  notices  of  the  horse.  Defendant 
came  to  the  store,  examined  the  horse,  and  st^od  for  a  while 
with  his  foot  in  one  of  the  stirrups  of  the  saddle.  Witness  told 
the  defendant  about  taking  the  horse  up.  Witness  left  the  store 
about  sundown.  He  was  soon  overtaken  by  defendant,  who 
rode  along  with  him.  In  the  course  of  the  conversation  about 
the  horse  which  ensued,  the  defendant  said:  **If  I  were  you  I 
would  get  away  with  him."  Witness  replied  that  he  would  not 
do  that  for  a  caballado  of  horses.  Defendant  soon  left  witness, 
and  witness  did  not  see  him  again  for  ten  or  twelve  days.  After 
he  reached  home  on  that  night,  the  witness  staked  the  said  horse 
in  his  field  and  gave  him  a  bundle  of  oats.  The  horse  was  taken 
from  that  field  during  the  night.  On  the  next  morning  the  wit- 
ness foimd  where  the  fence  had  been  let  down  for  the  horse 
to  pass  out.  He  tracked  the  horse  a  short  distance  in  a  southeast 
direction,  but  soon  lost  the  trail.  Witness  then  went  to  the 
Ellis  store  and  told  the  parties  he  found  there  about  the  disap- 
pearance of  the  horse,  and  rode  on  to  Lockhart  and  reported  the 
loss  of  the  horse  to  the  sheriff,  with  a  description  of  the  animal 
to  be  published  in  the  Galveston  News.  Within  a  day  or  two 
witness  learned  that  M.  C.  Doyal,  of  Gonzales  coimty,  had  lost 
a  horse  answering  the  description  of  the  one  taken  from  wit- 
ness's field.  He  wrote  Doyal  an  accoimt  of  his  connection  with 
the  anim'al,  and  in  a  few  days  Doyal  came  to  his  house,  and 
he  gave  Doyal  the  collar  and  bell  he  had  taken  from  the  horse. 
The  horse  had  been  in  witness's  actual,  manual  possession  about 
five  hours  when  witness  rode  him  to  Ellis's  store. 

Cross  examined,  the  witness  said  that  he  may  have  said  to  J. 
B.  Cole,  that  he  "pulled"  the  horse.  He  had  no  recollection  of 
saying  to  Ellis  that  he  bought  the  horse,  and  did  not  believe  he 
said  any  such  thing. 

M.  0.  Doyal,  recalled  by  the  State,  testified  that  he  went  to 
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Hurst's  house  in  response  to  a  letter  he  received  from  Hurst  con- 
cerning his  horse.    Hurst  gave  him  the  collar  and  bell. 

John  B.  and  James  B.  Cole  and  L.  O.  West  testified  for  the 
State  that  they  had  known  J.  W.  Hurst  for  many  years,  and  that 
his  reputation  for  honesty  had  always  been  good. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Ponton  db  Fly,  for  the  appellant. 

W.  L.  Davidson^  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  It  was  alleged  in  the  indictment 
that  the  stolen  horse  belonged  to  and  was  taken  from  the  posses- 
sion of  one  M.  C.  Doyal.  It  was  proven  that  Doyal  was  the 
owner  of  the  horse;  that  it  left  his  premises  in  Gonzales  county, 
and  strayed  off  with  a  bell  upon  it  on  the  seventeenth  of  July; 
was  seen  in  Caldwell  county  on  the  eighteenth,  some  twelve 
miles  from  home.  On  the  twenty-first  it  was  taken  up  by  one 
Hurst,  who,  after  making  inquiry  for  the  owner  and  failing  to 
find  him,  took  the  horse  to  his  home,  intending  to  estray  him, 
and  there  staked  him  out  in  his  field  and  also  fed  him.  That 
night  the  horse  was  taken  from  Hurst's  field,  and  the  next  seen 
of  him  he  was  in  possession  of  defendant  on  the  twenty-fourth, 
in  the  county  of  De  Witt,  where  he,  defendant,  sold  him  to  one 
Jones. 

On  this  state  of  facts  it  is  insisted  there  was  and  is  a  fatal 
variance  between  the  allegation  and  proof  as  to  the  party  from 
whose  possession  the  animal  was  taken.  In  a  word,  it  is 
urgently  cl^rimed  that  the  animal  was  stolen  from  the  possession 
of  Hurst  and  not  of  Doyal.  If  Hurst  had  simply  found  the 
animal  an  estray  upon  his  premises,  and,  without  taking  actual 
manual  possession  and  control  of  him,  had  only  taken  steps  to 
estray  him,  it  seems  that  until  he  had  complied  fully  with  the 
laws  regulating  estrays,  such  constructive  possession  would  not 
have  conferred  upon  him  a  sufficient  special  ownership  to  justify 
an  allegation  that  he  was  the  owner  in  possession,  should  the 
animal  have  been  stolen  from  him.  ( Blackburn  v.  The  State, 
44  Texas,  467;  Lowe  v.  The  State,  11  Texas  Ct.  App.,  253.)  If, 
however,  he  had  complied  with  the  laws  regulating  estrays, 
then,  indeed,  he  would  have  had  such  special  property  as  would 
rapport  an  allegation  of  ownership  in  him.    (Cox  v.  The  State, 
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43  Texas,  101;  Jinks  v.  The  State,  3  Texas  Ct.  App.,  68.)  His 
intention  was  to  estray  the  horse,  but  before  he  had  time  to  do 
so,  it  was  stolen  from  him.  When  stolen  it  was  in  his  "actual 
care,  control  and  management,"  for  he  had  it  staked  out  in  his 
field  where  he  had  fed  it.  "Actual  care,  control  and  manage- 
ment" is  expressly  declared  by  our  law  to  constitute  the  "pos- 
session "  contemplated  in  our  statute  of  theft.  (Penal  Code,  arts. 
724,  729;  Code  Crim.  Proc,  art.  42G;  Bailey  v.  The  State,  18 
Texas  Ct.  App.,  427;  Frazier  v.  The  State,  18  Texas  Ct.  App., 
434;  Littleton  v.  The  State,  20  Texas  Ct.  App.,  168. 

In  Blackburn's  case,  44  Texas,  462,  Roberts,  Chief  Justice,  says: 
"If  a  person  has  taken  actual  control,  and  is  in  the  full  possession 
of  a  horse  so  as  to  be  responsible  to  the  true  owner  for  the  dis- 
position of  it,  and  the  horse  is  taken  out  of  his  possession  by  one 
having  no  right  or  authority,  it  is  a  trespass  as  against  the  tem- 
porary possessor,  and,  if  taken  with  intent  to  steal,  the  indict- 
ment may  allege  the  horse  to  be  the  property  of  the  person  from 
whose  possession  it  was  taken.  Hence  it  was  held  that  when  a 
horse  got  loose  from  his  owner,  and  was  taken  in  the  field  of  a 
third  person  and  placed  in  his  stable,  from  whence  he  was 
stolen,  it  might  be  alleged  to  be  the  property  of  such  third  person 
who  had  the  actual  possession."  (Citing  Wharton's  Crim.  Law, 
sec.  1830;  Owen  v.  The  State,  6  Humphrey,  330.) 

In  Littleton's  case,  20  Texas  Court  of  Appeals,  174,  Judge  Hurt 
pertinently  and  forcibly  says:  "The  indictment  must  allege  that 
he  (defendant)  took  the  property  from  the  possession  of  some 
person.  This  person  must  be  named,  and  this  person  must  have 
possession,  actual  or  constructive,  of  the  property  at  the  time  it 
is  taken.  If  his  relation  to  the  property  is  rendered  closer  or 
nearer  than  that  of  the  real  owner,  by  reason  of  the  fact  that  he 
is  in  actual  care,  control  or  management  of  the  same,  then,  in 
that  case,  the  person  bearing  such  relation  is  the  proper  person 
in  whom  to  allege  possession;  in  other  words,  from  such  person 
the  possession  must  be  alleged  to  have  been  taken.  Why?  Be- 
cause such  person  occupying  such  relation  to  the  property  is  ap- 
parently the  real  owner,  and  the  rule  which  requires  that  the 
indictment  name  the  owner  applies  with  equal  force  in  the  case 
stated." 

We  are  of  opinion  that  there  is  a  fatal  variance  between  the 
allegation  and  proof  as  to  the  person  from  whom  this  defendant 
took  possession  of  the  horse.  At  the  time  he  was  not  in  Doyal's, 
but  was  actually  in  the  possession,  care,  management,  control 
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and  charge  of  Hurst.  (Bailey  v.  The  State,  20  Texas  Ct.  App,, 
68;  Briggs  v.  The  State,  Id.,  106;  Hall  v.  The  State,  22  Texas  Ot. 
App.,  632.) 

Appellant  requested  an  appropriate  instruction  upon  this  pointy 
which  was  refused. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Opinion  delivered  October  26,  1887. 


TSo.  2594. 
Leb  Dickenson  v.  The  State. 

Assault— EviDBKCE.— See  the  opinion  and  the   statement  of   the  case  for 
evidence  held  insufficient  to  support  a  conviction  for  simple  assault. 

Appeal  from  the  District  Court  of  Camp.  Tried  below  before 
the  Hon.  W.  P.  McLean. 

The  indictment  in  this  case  charged  the  appellant  with  an 
aggravated  assault  and  battery  ui>on  the  persons  of  Annie  Watts, 
I^ora  Gibson  and  OUie  Holt,  females.  The  conviction  was  for 
simple  assault,  and  the  penalty  assessed  was  a  fine  of  five  dol- 
lars. 

Mrs.  Watts  was  the  first  witness  for  the  State.  She  testified, 
in  substance,  that  she  and  her  sister,  Mrs.  Gibson,  and  their 
little  neice,  Ollie  Holt,  went  to  church  in  a  buggy.,  in  Leesburg, 
Camp  coimty,  Texas,  on  the  night  of  July  11,  1886.  They 
started  home  in  their  buggy  as  soon  as  services  were  over,  and 
had  proceeded  about  three  hundred  yards  on  their  journey,  when 
the  defendant  and  another  man,  both  b^ing  horseback,  came  run- 
ning up  from  towards  the  church.  The  defendant's  horse  struck 
the  left  hind  wheel  of  witness's  buggy,  upset  the  vehicle,  and  se- 
riously injured  witness  in  the  face,  and  more  or  less  injured  Mrs. 
Gibson  and  Ollie  Holt.  Witness  was  confined  to  her  bed  all  of  the 
next  day,  and  was  sore  for  several  days. 

Cross  examined,  the  witness  stated  that  the  defendant  helped 
her  get  free  from  the  upturned  buggy.    He  then  said  that  his 
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horse  became  unmanageable,  could  not  be  controlled  by  him 
and  ran  away  with  him.  The  Voad  was  very  dry  and  dusty, 
and  was  being  traveled  by  a  large  number  of  persons.  Witness 
did  not  observe  whether  or  not  the  bridle  bit  was  out  of  the  de- 
fendant's horse's  mouth.  The  witness  had  no  previous  acquaint- 
ance with  the  defendant. 

Mrs.  Gibson  testified,  for  the  State,  that  her  collar  bone  was 
broken  by  the  fall  from  the  buggy  when  it  was  overturned  by 
the  defendant's  horse.  The  defendant's  horse  stopped  across 
the  road  in  front  of  the  buggy  after  upsetting  it,  and  the  de- 
fendant dismoimted  and  helped  the  witness,  her  sister  and  neice 
to  get  from  under  the  vehicle.  She  had  never  previously  known 
the  defendant. 

B.  Q.  Watts,  the  husband  of  the  first  witness,  testified,  for  the 
State,  that  he  was  on  horseback,  riding  behind  his  wife's  buggy, 
at  the  time  of  the  collision.  He  heard  the  fast  running  of 
horses  behind  him,  and  hallooed  back  to  warn  the  riders,  but 
could  not  say  that  his  voice  was  heard.  One  of  the  horses  ran 
against  the  witness's  horse,  and  the  other,  defendant's  horse,  ran 
against  his  wife's  buggy  and  upset  it,  throwing  his  wife,  Mrs. 
Gibson  and  Ollie  Holt  to  the  groimd.  Witness  dismounted  and 
went  immediately  to  the  buggy,  where  he  found  the  defendant 
assisting  the  ladies.  He  appeared  to  be  greatly  grieved,  and 
explained  that  his  horse  became  unmanageable  and  ran  away 
with  him.  The  little  girl,  Ollie  Holt,  was  seriously  hurt  for  the 
time  being,  and  Mrs.  Watts  and  Mrs.  Gibson  were  slightly  hurt. 

Cross  examined,  the  witness  said  that  he  had  known  the  de- 
fendant about  two  years.  He  had  never  known  of  any  miscon- 
duct on  the  part  of  the  defendant  previous  to  this  affair.  Witness 
afterwards  met  defendant  going  to  his,  witness's,  house.  De- 
fendant then  expressed  his  sorrow  over  the  occurrence,  and  said 
that  he  was  going  to  see  what  the  damage  to  the  buggy 
amounted  to  and  pay  it.  He  also  offered  to  pay  the  doctor's  bill. 
The  witness  was  then  on  his  way  to  see  the  justice  of  the  peace, 
who  had  sent  for  him.  The  witness  did  not  want  to  file  a  com- 
plaint against  the  defendant,  but  the  justice  of  the  peace  insisted 
that  he  should  do  so.  The  horses  of  the  defendant  and  his 
companion,  Townsend,  appeared  to  be  running  at  fi^ll  speed 
when  the  collision  occurred.  Defendant  had  never  paid  either 
the  damages  or  the  doctor's  bill.  When  defendant  proposed  to 
pay  the  charges  stated,  the  witness  merely  told  him  that  it  was 
all  right,  and  did  not  give  him  an  estimate  of  the  amounts. 
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The  defendant  was  subsequently  tried  before  a  jury  for  horse 
racing  on  the  public  road^  and  was  acquitted.  His  present 
attorney  was  then  the  county  attorney,  and  vigorously  prose- 
cuted the  horse  racing  case  against  him. 

W.  B.  Carson  testified,  for  the  State,  that,  on  his  way  home 
from  church,  on  the  night  of  the  collision,  and  just  before  it 
occurred,  the  horses  bearing  the  defendant  and  Townsend  passed 
him  in  a  fast  run,  but  witness  did  not  know  that  they  were 
running  away.  They  seemed  to  travel  at  the  will  of  the  riders, 
and  the  witness  did  not  hear  the  word  "  whoa"  spoken  by  either 
of  the  said  riders.  One  of  the  horses  stepped  on  a  plank  placed 
for  footmen,  across  a  small  ditch.  Witness  thought  then  that 
the  plank  broke,  but  did  not  look  at  it  on  that  night.  The  plank 
was  at  its  usual  place  on  the  next  morning,  with  a  small  piece 
broken  from  its  side.  Quite  a  number  of  people  were  traveling 
the  road  that  night,  some  in  advance  and  some  in  the  rear  of 
the  witness.  It  appeared  to  the  witness  that  the  horses  ran 
faster  after  they  passed  the  plank  than  they  did  before  they 
reached  it. 

William  Friday  was  the  next  witness  for  the  State.  He  testi- 
fied that  he,  in  company  with  a  young  lady,  both  riding  h  orse 
back,  attended  church  on  the  night  of  the  collision.  They  had 
proceeded  but  a  short  way  on  their  road  home,  but  were  in 
advance  of  witness  Carson,  when  they  heard  the  running  of 
horses  behind  them.  Soon  the  horses  of  defendant  and  Town- 
send  passed  witness  oil  a  dead  run.  As  they  passed  witness  he 
heard  defendant  call  to  Townsend  to  hold  his,  Townsend's,  horse 
in,  because  while  it  was  running,  he,  defendant,  could  not  con- 
trol his  horse.  The  horses  appeared  to  increase  their  speed  after 
one  or  the  other  of  them  stepped  on  the  plank  referred  to  by 
the  witness  Carson.  Witness  knew  the  defendant  only  by  sight, 
and  knew  nothing  about  the  character  of  the  horse  ridden  by 
the  defendant  on  the  night  of  the  collision. 

T.  L.  Skeen  testified,  for  the  State,  that,  when  defendant  and 
Townsend  passed  him  at  a  point  about  seventy-five  yards  from 
the  church,  their  horses  were  traveling  in  a  lope.  When  they 
had  gone  about  one  himdred  yards,  the  witness  heard  the  horses 
strike  a  fast  gait,  and  soon  c^terwards  heard  the  ladies  scream- 
ing. 

Cross-examined,  the  witness  said  that  he  had  known  the 
defendant  about  two  years,  and  had  never  known  him  to  be 
guilty  of  misconduct  prior  to  the  collision.     Witness  was  the 
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justice  of  the  peace  who  presided  at  the  trial  of  defendant  for 
horse  racing  at  the  time  of  the  collision.  The  defendant  was 
vigorously  prosecuted  on  that  trial,  but  was  acquitted  by  a  jury. 
The  State  closed. 

J.  A.  Crampler  testified,  for  the  defense,  that  he  had  known 
the  defendant  over  two  years,  and  had  never  known  him  to  be 
guilty  of  misconduct.  He  knew  the  horse  ridden  by  the  defend- 
ant on  the  night  of  the  overturning  of  Mrs.  Watts's  buggy. 
That  horse  was  an  ungovernable  animal  in  company  with  other 
horses,  especially  if  another  horse  attempts  to  outtravel  him. 

Robert  Martin  testified,  for  the  defense,  that  defendant  and 
Townsend  passed  him  in  a  lope  just  before  the  collision  with  the 
buggy.  In  crossing  a  ditch  the  feet  of  one  of  the  horses  struck 
a  plank.  The  plank  was  thrown  up  with  a  great  noise,  when 
the  horses  increased  their  speed  to  a  run.  Witness  soon  heard 
the  screaming  of  the  ladies,  and  went  to  where  the  buggy  was 
overturned.  Defendant's  horse  was  standing  across  the  buggy, 
and  the  defendant  was  trying  to  get  him  off.  With  the  assist- 
ance of  witness,  the  horse  was  taken  from  across  the  buggy, 
when  defendant  turned  to  the  assistance  of  the  ladies  and  wit- 
ness led  the  horse  off  and  hitched  him.  The  witness  knew  the 
defendant's  horse  to  be  an  unmanageble  animal  when  excited, 
and  especially  if  in  company  with  other  horses.  Witness  did 
not  observe  the  bits  of  the  bridle  of  defendant's  horse,  and  could 
not  say  whether  they  were  in  the  animal's  mouth  when  ho 
hitched  him,  or  not. 

Clarence  Martin  testified,  for  the  defense,  that  he  reached  the 
upturned  buggy  about  the  time  the  defendant  got  the  ladies  from 
under  it.  The  little  girl  was  considerably  hurt.  The  ladies  and 
the  defendant  appeared  to  be  greatly  excited.  Witness  then 
went  to  defendant's  horse,  and  found  that  the  bridle  bits  were  out 
of  his  mouth.  Witness  did  not  know  how  the  bits  got  out  of  the 
horse's  mouth. 

Joe  Smith  testified,  for  the  defense,  substantially  as  Friday 
did  for  the  State,  adding  that  when  Townsend's  horse  stepped  on 
the  plank  and  threw  it  up  the  end  of  it  struck  defendant's  horse, 
and  both  horses  increased  their  speed  to  a  dead  run.  When  the 
defendant  and  Townsend  passed  witness  their  horses  were  loping, 
and  they  seemed  to  be  imder  control  of  the  riders  until  the  plank 
was  struck.  Witness  had  but  a  slight  acquaintance  with  the 
defendant. 

Sam  Julian,  testifying  for  the  defense,  said  that  he  knew  the 
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horse  ridden  by  the  defendant  on  the  night  of  the  alleged  offense 
to  be  an  ungoyemable  animal  when  excited.  He  had  known 
that  horse  to  throw  the  defendant  once  or  twice. 

D.  H.  Townsend  testified,  for  the  defense,  that  he  did  not 
know  defendant's  horse,  but  knew  that  the  horse  ridden  by  John 
Townsend,  the  defendant's  companion  on  the  night  of  the  col- 
lision, was  an  imruly,  vicious  animal,  and  in  the  habit  running 
away.  That  horse,  at  the  time  of  the  collision,  had  been  resting 
for  some  time  in  a  pasture.  Witness  was  John  Townsend's 
father,  and,  had  he  known  that  John  intended  to  ride  that  horse 
on  that  night,  he  would  have  preyented  him. 

A.  8.  ZcuJiry,  for  the  appellant. 

W.  Xr.  Davidson,  Assistant  Attorney  General,  for  the  State. 

WiLLSON,  Judge.  A  jury  was  waived  by  the  defendant  and 
the  cause  submitted  upon  the  facts  to  the  judge,  wUo  found  the 
defendant  guilty  of  a  simple  assault.  In  our  opinion  the  evi- 
dence does  not  support  the  finding  of  the  judge.  *  On  the  con- 
trary, the  evidence  shows  that  defendant's  horse  became  unman- 
ageable, not  subject  to  his  control,  ran  away  with  him,  ran 
against  and  upset  the  buggy  in  which  were  the  ladies  and  the 
child,  and  thus  caused  the  injuries  for  the  infiiction  of  which  he 
has  been  convicted.  To  our  minds  the  facts  clearly  show  that 
the  upsetting  of  the  buggy  was  an  act  done  by  accident,  and 
without  such  a  degree  of  carelessness  or  negligence  on  the  part 
of  the  defendant  as  rendered  it  criminal.  (Penal  Code,  art.  44.) 
There  was  no  intent  on  his  part  to  injure,  and  without  such  an 
intent  there  could  not  be  an  assault  in  law.  (Penal  Code,  art. 
484.)  The  evidence  repels  the  presumption  of  such  an  intent. 
(Donaldson  v.  The  State,  10  Texas  Ct.  App.,  307.) 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 
Opinion  deliyered  October  id,  1687. 
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No.  2466. 
Tm  Alexander  v.  The  State. 

1.  Theft— PossESSioir—BviDEBrcB—VARiABrcE.— The    indictment  alleges 

both  the  ownership  and  possession  of  the  allesed  stolen  animal  to  have 
been  in  one  W.  The  evidence  shows  conclusively  that,  when  taken,  the 
animal  was  under  the  care,  management  and  control  of  one  F.,  who 
held  it  for  W.  Jffeld^  that  the  variance  between'the  allegation  and  proof 
of  posseffiion  is  fatal  to  the  conviction. 

2.  Same— Brand— CHARes  of  the  Court— While  the  statute  makes  a  re- 

corded brand  admissible  as  evidence  of  ownership,  the  statute  does  not 
make  it  prima  facie  proof  of  ownership,  and  it  can  be  considered  only 
as  any  other  evideoce  before  the  jury  could  be  considered.  To  have 
given  a  requested  charge  upon  the  effect  of  such  evidence  would,  there- 
fore, have  been  to  give  a  charge  upon  the  weight  of  evidence,  which 
the  trial  court  properly  refused  to  do. 

Appeal  from  the  District  Court  of  Brazoria.  Tried  brfow  be- 
fore the  Hon.  W.  H.  Burkhart. 

The  conviction  in  this  case  was  for  the  theft  of  a  yeariing,  al- 
leged in  the  indictment  to  be  the  property  of,  and  to  have  been 
taken  from  the  possession  of,  one  E.  N".  Wilson.  A  term  of 
three  years  in  the  penitentiary  was  the  penalty  assessed  by  the 
verdict. 

The  conviction  in  this  case  was  reversed  solely  because  of  the 
variance  between  the  allegation  and  the  proof  of  the  possession 
of  the  animal  at  the  time  it  was  taken.  Upon  that  subject,  the 
possession  being  alleged  in  E.  N".  Wilson,  both  Wilson  and  Fer- 
nandez testified  that  the  said  Wilson  owned  the  animal  at  the 
time,  but  that  it  was  then  in  the  actual  care,  control  and  man- 
agement of  the  said  Fernandez,  who  was  managing  and  hold- 
ing it  and  other  stock  for  the  said  Wilson. 

The  requested  charge  referred  to  in  the  second  head  note  of 
this  report,  caption  omitted,  reads  as  follows:  "When  a  brand 
has  been  properly  recorded  in  the  records  of  marks  and  brands 
of  a  county  as  provided  by  law,  it  is  legal  evidence  of  owner- 
ship of  the  person  in  whose  name  it  is  so  recorded  of  all  cattle 
found  in  that  brand  in  said  county."  The  evident  purpose  of 
this  charge  was  to  control  the  effect  of  the  only  testimony  offered 
by  the  defense — ^the  record  of  marks  and  brands  from  which  it 
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appeared*  that  the  brand  on  the  alleged  stolen  animal  was  re- 
corded in  the  name  of  Samuel  Wilbum. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

G.  W.  &  F.  J.  Duff,  for  the  appellant 

W.  L.  Davidson f  Assistant  Attorney  General,  for  the  State. 

WiLLSON,  Judge.  It  is  alleged  in  the  indictment  that  the  ani- 
mal stolen  •was  the  property  of  E.  K  Wilson,  and  that  it  was 
taken  from  the  possession  of  said  E.  N.  Wilson.  The  evidence 
shows  that  the  animal,  at  the  time  it  was  missed  from  its  ac- 
customed range,  was  under  the  care,  management  and  control 
of  one  Fernandez,  who  had  been  hired  by  the  owner,  E.  K  Wilson, 
to  mark,  brand  and  look  after  his  stock  of  cattle,  running  on  and 
about  said  Wilson's  ranch.  Said  Fernandez  had  no  authority  to 
sell  or  dispose  of  any  of  said  cattle,  but  had  the  care,  manage- 
ment and  control  of  them  in  all  other  respects.  These  facts 
constituted  Fernandez  the  possessor  of  the  cattle,  and  he,  and  not 
Wilson,  was  therefore  in  possession  of  the  animal  in  question,  at 
the  time  it  was  stolen,  said  animal  being  one  of  the  stock  of 
cattle  imder  his  care,  management  and  control.  Hence  there  is 
a  material  variance  between  the  allegation  and  the  proof  of  the 
possession  of  said  animal;  because  of  which,  the  conviction  must 
be  set  aside.  (Hall  v.  The  State,  22  Texas  Ct.  App.,  632;  Briggs  v. 
The  State,  20  Texas  Ct.  App.,  106;  Littleton  v.  The  State,  Id.,  168; 
Bailey  v.  The  State,  Id.,  68;  Bailey  v.  The  State,  18  Texas  Ct. 
App.,  426;  Frazier  v.  The  State,  Id.,  434;  Tinney  v.  The  State, 
ante,  p.  112.) 

We  find  no  eror  in  the  charge  of  the  court;  nor  do  we  think 
that  the  court  erred  in  refusing  the  special  charges  requested. 
One  of  said  special  charges  was  embraced  substantially  in  the 
general  charge,  and  the  other,  with  reference  to  the  effect  as 
evidence  of  a  recorded  brand,  was  properly  refused  because 
upon  the  weight  of  evidence.  While  a  recorded  brand  is  ad- 
missible in  evidence  to  prove  ownership,  the  statute  does  not 
make  it  prima  facie  proof  of  ownership,  nor  attach  to  it  any  pe- 
culiar weight,  or  even  expressly  declare  it  to  be  admissible  evi- 
dence. It  is  like  any  other  evidence  of  ownership,  and,  having 
been  admitted  in  evidence,  is  for  the  consideration  of  the  jury 
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like  any  other  evidence,  and  the  court  is  not  required  to,  and  or- 
dinarily should  not,  call  particular  attention  to  it  in  the  charge. 
Because  of  the  varience  between  the  allegation  and  the  proof 
as  to  possession,  the  judgment  is  reversed,  and  the  cause  is  re- 
manded. 

Reversed  and  remanded. 

Opinion  delivered  October  29,  1887. 


I  29    617| 

1^  ^  No.  2615. 
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33  311  Calvin  McCullough  v.  The  State. 

f33    3^ 

|o37  645  Assault  to  Murder— Charge  op  the  Court.— To  constitute  an  agsault 
with  intent  to  murder,  it  must  appear,  1,  that  an  assault,  coupled  with 
an  ability  to  commit  a  battery,  was  committed ;  and,  2,  that  at  the  time 
there  existed  in  the  mind  of  the  offender  a  specific  intent  to  kill.  See 
the  opinion  for  a  state  of  case  demanding  of  the  trial  coui*t  a  charge  in 
harmony  with  the  rule  stated,  and  note  the  statement  of  the  case  for  evi- 
dence, whicb,  however  sufficient  to  establish  an  assault  with  intent  to 
alarm,  is  insufficient  to  support  a  conviction  for  assault  with  intent  to 
murder. 

Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before 
the  Hon.  R  E.  Beckham. 

The  conviction  in  this  case  was  for  an  assault  with  intent  to 
murder  one  Lewis  Taylor,  and  the  penalty  imposed  was  a  term 
of  two  years  in  the  penitentiary. 

In  substance,  the  State  proved  that  the  defendant  and  Lewis 
Taylor  were  fellow  workmen  in  the  employ  of  one  Binyon,  the 
proprietor  of  a  line  of  freight  floats  in  the  city  of  Fort  Worth. 
They  kept  their  teams  at  the  stable  of  the  said  Binyon.  The  two 
men,  after  feeding  their  respective  teams  on  the  morning  of  the 
alleged  offense,  left  the  stable  at  about  the  same  time  to  go  to 
their  homes  for  breakfast.  A  dispute  about  a  dollar  and  a  half 
had  occurred  between  them  on  the  previous  night.  When,  on 
the  morning  in  question,  they  separated  at  the  stable,  and 
started  to  their  respective  homes,  Taylor,  speaking  to  the  de- 
fendant, demanded  the  payment  of  the  dollar  and  a  half.  De- 
fendant replied  that  he  did  not  then  have  the  money.    Taylor 
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replied:  "You  d— d  black  son  of  a  bitch,  you  have  got  to  pay 
me,"  and  seized  a  stone,  which  he  threw  at  defendant  striking 
him.  Defendant  then  threw  a  stone  at  Taylor.  Taylor  threw 
a  second  stone  at  defendant,  and,  as  defendant  was  in  the  act  of 
throwing  anotiier  stone  at  Taylor,  Taylor  called  to  him  that  if  he 
threw  it,  he,  Taylor,  would  get  a  gun  and  kill  him.  Thereupon 
defendant  turned  and  went  off  in  a  direction  different  from  that 
on  which  he  first  started.  An  hour  or  two  later  he  came  back  to 
the  stable,  armed  with  a  shot  gun.  He  stopped  at  a  point  about 
seventy-five  feet  from  the  stable,  and  called  three  times  to  Tay- 
lor, asking  if  he  was  ready.  At  the  last  call  Taylor  walked 
leisurely  from  a  shed  to  the  stable,  which  he  entered  at  the  back 
door.  While  Taylor  was  passing  from  the  shed  to  the  stable,  he 
was  in  easy  range  of  the  defendant.  After  Taylor  passed 
through  the  door  and  into  the  stable,  defendant  fired,  the  small 
bird  shot,  with  which  the  gun  was  charged,  striking  the  door 
about  the  hinges.  It  was  utterly  impossible  for  the  defendant, 
from  where  he  then  stood,  to  have  so  fired  his  gun  as  to  strike 
Taylor  at  that  time.  The  witness  who  saw  the  shooting  testified 
that,  a;t  the  time  and  ever  since,  it  was  his  opinion  that  the  de- 
fendant's purpose  in  firing  the  gun  was  to  frighten  and  not  to 
wound,  injure  or  kill  Taylor. 

No  brief  for  the  i^pellant 

W.  L.  Davidson^  Assistant  Attorney  Gtaneral,  for  the  State. 

WiLLsoN,  Judge.  To  constitute  an  assault  with  intent  to 
murder,  two  things  must  concur,  viz. :  1,  an  assault^  and  2,  a 
specific  intent  to  kill  (Prewitt  v.  The  State,  20  Texas  Ct  App., 
129;  Davis  v.  The  State,  15  Texas  Ct.  App.,  475;  White  v.  The 
State,  13  Texas  Ct.  App.,  259;  Harrell  v.  The  State,  Id.,  374;  Gil- 
lespie V.  The  State,  Id.,  415;  Courtney  v.  The  State,  Id.,  502.) 

In  this.case  the  evidence  suflSciently  shows  that  the  defendant 
committed  an  aggravated  assault  by  the  use  of  a  dangerous 
weapon  in  an  angry  and  threatening  manner,  with  intent  to 
alarm  another,  and  under  circumstances  calculated  to  effect  that 
object  (Penal  Code,  article  489,  subdiv.  3.)  But  the  evidence 
farther  shows  that,  at  the  time  such  assault  was  committed,  the 
ability  to  commit  a  battery  did  not  exist,  because  the  person  at 
whom  the  assault  was  directed  was  in  a  position  which  rendered 
it  impossible  for  the  defendant  to  inflict  a  battery  upon  him  with 
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the  gun.  There  wa-s,  therefore,  no  assault  committed,  except 
that  character  of  assault  named  m  subdivision  3  of  article  489, 
aboye  cited,  which  is  an  assault  with  intent  to  alarm,  and  not  an 
assault  with  intent  to  murder^  and  is  not  applicable  to  the  last 
named  offense.  To  constitute  an  assault  with  intent  to  murder, 
the  assault  must  be  coupled  with  an  ability  to  commit  a  battery 
upon  the  person  assaulted — such  an  ability  as  is  specified  in  sub- 
divisions 1  and  2  of  said  article  489;  and  the  court  should  have  so 
instructed  the  jury. 

Because  the  court  failed  to  thus  instruct  the  jury,  and  because 
the  evidence  does  not  support  the  conviction,  the  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  October  29, 1887. 


No.  266t 

ESTBVAN  BOHEBO  V.  ThE  STATB. 

Theft— Fact  Case.— -See  the  opinion  in  extenso  for  the  sabttanee  of  erl- 
denoe  field  insofflcient  to  support  a  oonviotion  for  horse  theft. 

Appeal  from  the  District  Court  of  Atascosa.  Tied  below  be- 
fore the  Hon.  D.  P.  Marr. 

The  conviction  in  this  case  was  for  the  theft  of  a  mare,  the 
alleged  property  of  John  Birmingham.  The  penalty  assessed 
against  the  appellant  was  a  term  of  five  years  in  the  peniten- 
tiary. The  evidence  adduced  upon  the  trial  is  sununarized  in 
the  opinion  of  the  court. 

No  brief  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

Hurt,  Judge.    This  is  a  conviction  for  the  theft  of  a  certain, 
horse,  the  alleged  property  of  John  Birmingham.     It  appears 
that  Birmingham  lost  a  sorrel  colt,  about  eighteen  months  old, 
in  the  summer  of  1883.    When  lost  the  colt  was  branded  B  con- 
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nected  to  top  of  a  square.  When  found  by  Birmingham  in  the  pos- 
session of  Julian  Perez,  in  September,  1886,  it  was  branded  R 
connected  to  right  side  of  first  described  brand,  under  a  semi  cir- 
cle. 

Birmingham's  testimony, — ^being  upon  the  question  as  to 
whether  the  mare  found  in  the  possession  of  Perez  was  the 
colt  lost  by  him  in  1883,— is,  in  substance,  as  follows:  "The 
colt  was  foaled  mine.  I  only  knew  the  animal,  when  I  found  it, 
by  the  brand.  I  could  not  swear  to  it,  except  by  the  brand. 
According  to  the  best  of  my  knowledge  and  belief  it  was  my 
animal;  but  I  could  not  swear  positively  to  it,  except  by  the 
brand.  There  was  no  flesh  marks  that  I  could  swear  to,  ex- 
cept that  it  had  a  small  neck,  and  its  form.  There  were 
no  special  marks  or  flesh  marks  I  could  swear  to.  I  knew 
it  to  be  the  same  colt  by  its  brand  and  by  its  small  neck  and 
form." 

Birmingham's  brand,  so  far  as  appears  from  the  record,  was 
not  recorded.  It  is  evident  from  his  testimony,  looking  to  all  of 
his  statements,  that  he  did  not  know  and  would  not  swear  to 
the  animal  found  in  the  possession  of  Perez  as  his  property,  ex- 
cept from  the  appearance  of  the  brand,  together  with  the  small 
neck  and  form.  The  brand,  not  being  recorded,  could  furnish  no 
proof  of  ownership  whatever.  It  could  not  aid  or  strengthen  proof 
arising  from  flesh  marks,  or  from  ady  other  source.  (Rev.  Stats, 
art.  4561;  Coflfelt  v.  The  State,  19  Texas  Ct.  App.,  436;  Myers  v. 
The  State,  21  Texas  Ct.  App.,  448.) 

The  proof  arising  from  flesh  marks  not  being  suflScient,  when 
considered  separate  and  apart  from  that  arising  from  the  brand, 
to  establish  ownership  in  Birmingham,  most  clearly  there  is  a 
failure  of  proof  upon  this  allegation. 

The  colt  was  taken,  or  strayed  off  in  the  smnmer  of  1883;  the 
mare, — supposed  to  be  the  same, — was  found  in  defendant's  pos- 
session, if  shown  to  have  been  in  his  possession  at  all,  in  April, 
1886,  more  than  two  and  a  half  years  elapsing  between  the  two 
dates.  Appellant's  possession  was  not  questioned;  and  if  it  had 
been  we  do  not  think  it  was  sufficiently  recent  to  call  upon  hinr^ 
for  an  explanation. 

Because  the  proof  of  ownership  is  not  suflScient,  and  because 
the  proof  of  guilt  is  not  sufficient^  tiie  judgment  is  reversed  and 
the  cause  is  remanded. 

Reversed  and  remanded. 

Opinion  delivered  October  29,  1887. 
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No.  2642. 

William  Dwteb  v.  The  State. 

BwiirDiiiNe  FT  False  Pebtbvsb— Indiotmbnt.— An  indietment  for  swind- 
ling by  false  pretense  should  positively  and  dearly  aver  the  commission 
of  the  acts  by  the  aoensed.  If  a  writt^i  instrument  enters  into  the  of- 
fense as  matter  of  inducement,  the  said  instrument  should  be  set  out,  as 
in  forgery.  Bee  the  statement  of  the  case  for  an  indictment  Tield  insuffi- 
cient to  charge  the  offense  of  swinding  by  false  pretense;  wherefore  the 
motion  in  arrest  of  Judgment  should  have  prevailed. 

Appeal  from  the  District  Court  of  Fannin.  Tried  below  be- 
fore the  Hon.  D.  H.  Scott. 

The  appellant  in  this  case  was  convicted  of  swindling,  and 
his  punishment  was  assessed  at  a  term  of  three  years  in  the  peni- 
tentiary. Omitting  the  formal  portions,  the  indictment  reads  as 
follows: 

*  *  *  *  ''that  one  William  Dwyer  and  one  Edward 
i^linton  and  one  J.  L.  Larkin,  conspiring  and  acting  together, 
on  or  about  the  29th  of  October,  1886,  in  Fannin  county,  Texas, 
by  means  of  false  pretences  and  devices,  and  fraudulent  repre- 
sentations, then  and  there  knowingly  and  fraudulently  made  by 
them  to  John  C.  Brown  and  Lionel  A.  Sheldon,  who  were  then 
and  there  receivers  of  the  Texas  &  Pacific  Railway  Company, 
did  induce  the  said  John  C.  Brown  and  Lionel  A.  Sheldon,  re- 
ceivers as  aforesaid,  to  deliver  to  them,  the  said  Dwyer,  Eglinton 
and  Larkin,  and  the  said  Dwyer,  Eglinton  and  Larkin  did,  then 
and  there,  by  the  means  aforesaid,  acquire  from  the  said  re- 
ceivers of  said  The  Texas  &  Pacific  Railway  Company,  the  sima 
of  twenty-six  dollars  and  forty-five  cents  ($26.4^  in  money,  of 
the  value  of  twenty-six  dollars  and  forty-five  cents,  the  same  be- 
ing the  personal  and  moveable  property  of  said  receivers  of  the 
said  railway  company,  with  the  intent  to  appropriate  the  same 
to  the  use  of  them,  the  said  Dwyer,  Eglinton  and  Tia,rlrin,  in  this, 
to  wit:  The  said  Dwyer  was  then  in  the  employ  of  the  said  re- 
ceivers of  the  said  railway  company,  and  was  then  and  there  sec- 
tion foreman  of  section  80  of  said  The  Texas  &  Pacific  Railway 
Company,  in  said  coimty,  and  had  authority  to  employ  and  dis- 
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charge  laborers  on  said  section  No.  80  of  said  railway,  and  as  such 
section  foreman  it  was,  under  the  rules  and  regulations  of  said  re- 
ceivers, the  duty  of  said  Dwyer,  when  any  of  the  laborers  work- 
ing under  him  on  said  section  No.  80  of  said  railroad,  should  be 
discharged  by  him,  to  report  the  fact  of  such  discharge  to  the 
district  road  master,  whose  office  was  in  the  city  of  Bonham,  in 
said  county,  and  to  make  a  statement  to  said  district  road  master 
of  the  number  of  days  such  laborers  so  discharged  had  worked 
on  his  section  on  said  railway,  together  with  the  amount  due  the 
laborer  so  discharged.  That  said  J.  L.  Larkin  was,  on  or  about 
the  24th  day  of  October,  1886,  and  long  prior  and  subsequent 
thereto,  the  district  road  master  of  the  district  of  said  railroad 
which  includes  said  section  No.  80.  That  on  or  about  said  Octo- 
ber 25,  1886,  the  said  Dwyer  reported  to  said  Larkin  that  one 
Bobert  Kingston  had  labored  twenty-three  days  at  general  track 
repairs  in  the  month  of  October,  1886,  on  said  section  No.  80,  at 
one  dollar  and  fifteen  cents  per  day,  and  that  the  amount  due 
said  Kingston  for  said  labor  was  twenty-six  dollars  and  forty- 
five  cents,  and  that  said  Kingston  was  due  hospital  twenty-five 
cents,  leaving  still  due  said  Kingston,  twenty-six  dollars  and 
twenty  cents.  That  it  was  then  and  there  one  of  the  regula- 
tions and  the  practice  of  the  said  receivers  of  said  railway  com- 
pany, that,  when  any  section  foreman  on  said  railroad  makes  a 
report  such  as  the  one  above  mentioned,  to  withhold  twenty-five 
cents  as  hospital  fees.  That  said  Dwyer,  Eglinton  and  Larkin 
well  knew  of  said  regulation  and  practice  of  said  railroad  receiv- 
ers; that  it  was  then  and  there  the  rule  and  practice  of  said 
receivers  of  said  railway  company  for  a  district  road  master  in 
their  employ,  on  receiving  at  his  office  from  a  section  foreman  a 
report  such  as  hereinbefore  mentioned,  to  examine  the  same  and 
report  the  amount  therein  foimd  to  be  due  to  said  discharged 
laborer  and  the  amount  of  hospital  fees  due  from  said  discharged 
laborer,  to  the  division  road  master  of  the  division  of  said  rail- 
way which  includes  such  district  road  master's  district.  That, 
en  or  about  said  October  25,  1886,  and  long  prior  and  subsequent 
thereto,  the  said  J.  L.  Larkin  was  district  road  master  as  afore- 
said of  said  district  number  eighty,  and  the  said  J.  L.  Larkin 
then  and  there  had  in  his  employ  the  said  Eglinton  as  his  clerk 
in  his  said  office.  That  conspiring  and  acting  together  with  the 
said  Dwyer,  and  intending  to  cheat,  swindle  and  defraud  the 
aforesaid  receivers  of  said  railway  company,  the  said  Larkin 
and  Eglinton,  on  the  twenty-fifth  day  of  October,  1886,  did  report 
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to  D.  E.  Grove,  who  was  then  and  there  the  division  road  master 
on  said  railway,  and  whose  division  of  said  railway  included 
said  Larkin's  district  of  said  railway,  that  said  Robert  Kingstoa 
had^  labored  twenty-three  days  at  general  track  repairs  in  the 
month  of  October,  1886,  on  said  section  niunber  eighty,  at  one 
dollar  and  fifteen  cents  per  day,  amoimting  to  twenty-six  dollars 
and  forty-five  cents,  and  that  said  Kingston  was  due  the  hospital 
twenty-five  cents,  leaving  still  due  said  Kingston  twenty-six 
dollars  and  twenty  cents.  That  the  receiver  of  the  said  railway 
company  furnished  the  said  Larkin  with  a  blank  report  upon 
wliich  to  make  the  report  above  mentioned,  and  that  on  October 
25,  1886,  he  signed  said  blank  report,  and  on  the  same  day  the 
said  Eglinton,  as  said  Larkin's  clerk  as  aforesaid,  with  said 
Larkin's  full  knowledge  and  consent,  filled  out  said  report,  as 
hereinbefore  set  forth,  and  the  same  was  sent  to  the  said  D.  K 
Grove,  whose  office  wjie  then  at  Marshall,  Texas;  that,  upon  the 
receipt  of  the  said  ?asfc  report  at  the  office  of  the  said  D.  E. 
Grove,  one  John  W.  Parks,  who  was  then  and  there  clerk  in  the 
office  of  the  said  Grove,  did  on  the  twenty-seventh  day  of  Octo- 
ber, 1886,  in  pursuance  of  the  rules,  regulations  and  practice  of 
the  receivers  of  said  railway  company,  issue  to  said  Robert 
Kingston,^  what  is  known  as  a  discharge  certificate,  stating 
therein  that  the  bearer,  Robert  Kingston,  was  entitled  to  pay  for 
twenty-three  days  as  a  laborer  on  said  section  niunber  eighty, 
in  the  month  of  October,  1886,  at  the  rate  of  one  dollar  and 
fifteen  cents  per  day,  amounting  to  twenty-six  dollars  and  forty- 
five  cents,  less  twenty-five  cents  due  hospital,  leaving  balance 
due  said  Kingston  twenty-six  dollars  and  twenty  cents.  That 
said  Grove,  believing  said  last  report  to  be  true  and  correct,  did 
approve  the  said  certificate,  and  sent  the  same  to  H.  C.  Phillips, 
who  was  then  and  there  depot  agent  for  said  receivers  at  Bon- 
ham  in  said  Fannin  county,  Texas.  That  said  Phillips,  as  such 
depot  agent  as  aforesaid,  was  authorized  and  empowered  to  pay 
oflf  such  certificates,  by  said  receivers  out  of  any  fimds  and 
money  in  his  hands  belonging  to  said  receivers.  That,  on  or 
about  the  29th  day  of  October,  1886,  the  said  Eglinton  falsely 
represented  to  said  Phillips,  depot  agent  as  aforesaid,  that  he 
was  duly  authorized  and  empowered  by  said  Kingston  to  collect 
the  amount  called  for  in  said  discharge  certificate  as  due  said 
Kingston,  and  the  said  Phillips,  believing  said  representation  to 
be  true,  then  and  there  paid  the  said  Eglinton  the  same,  to  wit: 
♦26.20  in  money,  at  Bonham,  in  said  Fannin  county,  Texas,  out 
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of  money  in  his  hands  belonging  to  said  receivers,  and  the  said 
Eglinton  did  then  and  there  sign  the  name  of  one  James 
Kingston  to  receipt  for  said  amount,  $26.20.  That  the  whole  of 
said  transaction  on  the  part  of  said  Dwyer,  Eglinton  and  Larkin 
was  a  false  and  fraudulent  combination,  scheme  and  device  to 
cheat,  swindle  and  defraud  the  aforesaid  receivers  of  said  rail- 
way company;  whereas  in  fact  and  in  truth  the  said  Kingston 
did  not  work  as  a  laborer  on  said  section  No.  80  of  said  railway 
company  imder  said  Dwyer,  during  the  month  of  October,  1886, 
nor  at  any  other  time;  and  whereas,  in  truth  and  fact,  the  said 
report  made  by  said  Dwyer  to  said  Larkin,  as  aforesaid,  was 
false  and  fraudulent,  and  said  report  made  by  said  Larkin  and 
Eglinton  to  said  Grove  was  false  and  fraudulent,  and  the  repre- 
sentations and  statements  made  by  said  Eglinton  to  said  Phil- 
lips, that  he  said  Eglinton  was  authorized  and  empowered  and 
entitled  to  collect  said  amount  of  $26.20  called  for  in  said  cer- 
tificate, as  aforesaid,  was  false  and  fraudulent;  whereas  in  fact 
and  in  truth  the  said  Kingston  did  not  labor  twenty-three  days  on 
said  section  No.  80  during  the  said  month  of  October,  1886,  as 
shown  by  said  Dywer's  said  report,  and  whereas  in  truth  and  in 
fact,  the  said  Kingston  was  not  entitled  to  said  $26.20  as  shown 
by  said  Dwyer's  report,  and  whereas  in  fact  and  in  truth  said 
Kingston  did  not  at  any  time  labor  on  said  section  No.  80,  and 
said  receivers  of  said  railway  company  were  not  indebted  to  said 
Kingston  in  any  siun  of  money;  and  whereas,  in  truth  and  in 
fact,  all  the  statements,  representations  and  reports  of  said 
Dwyer,  Eglinton  and  Larkin,  as  hereinbefore  set  forth,  were 
false  and  fraudulent;  and  when  in  truth  and  in  fact,  said  Kings- 
ton was  not  entitled  to  said  $26.20  as  stated  in  said  report,  and 
as  represented  to  said  Phillips,  and  whereas  the  said  Dwyer, 
Eglinton  and  Larkin,  at  the  time  of  making  each  of  said  reports 
and  said  representations  to  Phillips,  Larkin,  Grove,  and  to  said 
receivers  of  said  railway  company,  well  knew  that  they  were  all 
false  and  fraudulent,  and  that  all  of  said  pretenses,  statements, 
devices  and  representations  were  false  and  fraudulent;  that  the 
said  Robert  Kingston  and  James  Kingston  mentioned  in  said 
report,  certificate  and  receipt  was  one  and  the  same  person;  that 
on  or  about  October  29th,  1886,  prior  and  subsequent  thereto,  the 
said  Dwyer,  Larkin,  Grove  and  Phillips  were  in  the  employ  of 
the  receivers  of  the  said  Texas  &  Pacific  Railway  C!ompany; 
contrary,"  etc. 
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Taylor  &  Oalloway,  and  Brainlette  &  Steger,  for  the  appellant. 
W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

Hurt,  Judge.  This  is  a  conviction  for  swindling.  The  in- 
dictment alleges,  that  appellant  Dwyer,  Edward  Eglinton  and 
J.  L.  Larkin  perpetrated  the  swindle,  and  that  the  money 
charged  to  have  been  obtained  "by  means  of  false  pretenses  and 
divers  misrepresentations"  was  the  property  of  J.  C.  Brown  and 
L.  A.  Sheldon.  The  proof  shows  that  the  money  was  obtained 
from  H.  E.  Phillips,  the  agent  of  Brown  and  Sheldon,  with 
proper  authority  to  pay  the  money. 

The  indictment  alleges  that  Edward  Eglinton,  appellant's  co- 
defendant,  presented  to  Phillips  the  discharge  certificate,  making 
certain  false  statements  at  the  same  time  and  receiving  the 
money.  It  then  alleges  "that  the  whole  of  said  transaction  on 
the  part  of  the  said  Dwyer,  Eglinton  and  Larkin  was  a  false  and 
fraudulent  combination,  scheme  and  device  to  cheat,  swindle  and 
defraud  the  aforesaid  receivers  of  said  railroad  company." 

Now,  the  property  charged  to  have  been  obtained  was  twenty- 
six  dollars  and  twenty  cents.  The  indictment  alleges  that  this 
money  was  obtained  by  Eglinton,  a  co-defendant.  There  is  no 
allegation  directly  charging  all  the  defendants  with  the  commis- 
sion of  the  acts  constituting  the  offense.  This  is  done  in  a  very 
indirect  and  inferential  manner. 

The  indictment  must  allege  directly,  not  inferentiaily,  the  com- 
mission of  the  acts  by  the  accused.  Pleading  the  evidence  in- 
stead of  the  acts  will  not  suffice;  and  allegation  is  a  matter  quite 
different  from  the  proof  thereof.  There  is  no  direct  allegation 
in  this  indictment  which  charges  appellant  and  Tj^^rlrjn  with 
conunitting  or  doing  the  acts  constituting  the  offense  for  which 
appellant  stands  convicted.  It  is  true  that  a  conspiracy  and  act- 
ing together  in. making  false  representations  to  Brown  and  Shel- 
don is  alleged,  but  the  representation  so  made  is  not  averredi  and 
this  allegation  is  therefore  insufficient. 

When  Eglinton  made  the  verbal  representations  to  Phillips, 
they  were  directed  to,  or  in  relation  to,  a  written  document  pre- 
sented by  him  to  Phillips.  This  document  is  called  a  ^'discharge 
certificate,"  and  is  as  follows: 
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Syllabus. 
"No.  3.  BONHAM. 

$36.20.  Maintenance  of  Wat.  Na  50. 

The  Texas  &  Pacific  Railway  Company, 

October  27,  1886. 
The  bearer,  Robert  Kingston,  is  entitled  to  pay  for  23  days  ser- 
vice as  laborer  on  Sec.  No.  80,  in  month  of  October,  1886,  at  $1.15 

per  day $26.45 

Less  board  due  to  hospital  ($  .25) 25 

Balance  due  him  Twenty-six  ^  dollars $26.20 

The  above  has  been  duly  authorized,  and  will  appear  on  the 
proper  roll  for  the  above  month. 

John  W.  Parks." 

Without  this  "discharge  certificate"  Phillips  had  no  authority 
to  pay  the  money  to  Eglinton,  and  it  is  therefore  evident  that 
this  certificate  was  the  real  and  paramoimt  inducement  for  Phil- 
lips to  part  with  the  money.  »No  verbal  statements  made  by 
Eglinton,  be  they  ever  so  fraudulent  and  false,  could  have  in- 
duced Phillips  to  pay  out  the  money  in  the  absence  of  the  cer- 
tificate. The  rule  upon  this  subject  is  that  the  indictment  must 
set  out  the  words  used  by  the  accused  which  induced  the  party  to 
part  with  his  property;  whence  it  follows  that,  if  in  writing,  the 
words  and  figures  therein  contained  are  the  inducement,  or  a 
part  thereof,  and  the  voucher  must  be  set  out  as  in  forgery.  (The 
State  V.  Edwin  Green,  7  Wis.,  571,  followed  by  this  court  in 
White  V.  The  State,  3  Texas  Ct.  App.,  605.)  ' 

The  motion  in  arrest  of  judgment  should  have  been  sustained. 

The  judgment  is  reversed  and  the  prosecution  dismissed. 

Reversed  and  dismissed. 
Opinion  delivered  October  29,  1887. 


No.  2614. 

Willie  Nichols  v.  The  State. 

MlTBBVft— Intent— Deadly  Weapon— Charob  of  the  CotmT.HSee  the 
opiaion  aad  the  statement  of  the  case  for  the  eiroumstaDoea  under 
irhioh  the  trial  court,  on  a  trial  for  murder,  should  have  ohaiiM  the 
jury  in  conformity  with  article  612  of  the  Penal  Code,  which  deolaieB 
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that  'Hbe  instrament  or  means  by  which  a  homicide  is  committed  are 
to  be  taken  into  coosideration  in  Jadging  of  the  intent  of  the  party 
offending.  If  the  iDstniment  be  one  not  likely  to  produce  deaths  it  is 
not  to  be  presumed  that  death  was  designed,  unless,  from  the  manner  in 
which  it  was  used,  such  intention  evidently  appears.** 

Appeal  from  the  District  Court  of  Tarrant.  Tried  below  be- 
fore the  Hon.  R  E.  Beckham. 

The  conviction  in  this  case  was  in  the  first  degree  for  the  mur- 
der of  Lewis  Schmidt,  in  the  City  of  Fort  Worth,  Tarrant 
county,  Texas,  on  the  thirty-first  day  of  March,  1887.  The  pen- 
alty assessed  by  the  verdict  was  a  life  term  in  the  penitentiary. 

Frank  Carter  was  the  first  witness  for  the  State.    He  testified 
that  he  was  a  hack  driver  by  occupation,  and  followed  that 
business  in  the  city  of  Fort  Worth,  Tarrant  coimty,  Texas.    On 
the  day  alleged  in  the  indictment,  the  defendant  came  to  the 
witness's  hack  stand,  in  front  of  the  Pickwick  hotel,  on  Main 
street,  in  the  said  city  of  Fort  Worth,  and  told  witness  that 
a  man  then  on  Sixteenth  street  had  sent  him  for  a  hack,  and 
that  he,  defendant,  wanted  witness  to  take  the  job.    Witness 
consented,  and  defendant  got  up  on  the  driver's  seat  with  witness, 
and  conducted  him  to  the  house  on  Sixteenth  street,  in  which  he 
said  the  man  then  was.    Arrived  at  the  house,  the  defendant  got 
down,  went  into  the  house,  and  soon  returned  with  a  man 
named  Schmidt.     When  Schmidt  started  to  get  into  the  hack 
defendant  asked  him  for  the  twenty-five  cents  which  he  claimed 
Schmidt  had  promised  him  in  payment  for  going  for  the  hack. 
Schmidt  threw  the  defendant  some  coin,  which  the  defendant  . 
picked  up  and  said  was  not  enough,  and  that  Schmidt  "must  go 
down  for  more."    Schmidt  said  to  defendant:    "  Go  away,  you 
black  son  of   a  b— h;  that  is  all  you  will  get,'^  and,  at  the 
same  time,  kicked  at  defendant.    The  defendant  seized  a  stone 
as  Schmidt  got  into  the  hack,  and  was  in  the  act  of  throwing 
it,  when  witness  called  to  him  not  to  do  it,  as  he  might  break 
a  glass  in  the  hack  door.    Defendant  did  not  then  throw  the 
stone,  but  said  to  Schmidt:    "  I  will  get  even  with  you  when  you 
come  back."    The  witness  then  asked  Schmidt  where  he  wanted 
to  go.    He  directed  witness  to  Wilderman's  pawn  shop,  on  Main 
street.    Witness  then  drove  from  Sixteenth  to  Jones  street,  which 
was  the  first  street  east  of  Sixteenth  street.    The  said  Sixteenth 
street  runs  east  and  west,  and  Jones  street  runs  north  and  south. 
He  then  drove  one  block  north,  up  Jones  street,  to  Fifteenth 
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street,  which  runs  east  and  west.  Witness  then  turned  west  on 
Fifteenth  street,  and  drove  about  forty-five  feet,  when  Schmidt 
rapi>ed  on  the  hack  door  and  directed  witness  to  stop.  Witness 
stopped,  and  Schmidt  got  out  near  the  back  door  of  the  Tre- 
mont  saloon.  The  Tremont  saloon  fronts  on  Jones  street.  It 
had  a  rear  door  on  Fifteenth  street.  It  also  had  a  door 
on  Fifteenth  street  near  the  comer  of  the  building.  When 
Schmidt  got  out  of  the  hack  near  the  back  door  of  the  saloon,  he 
asked  witness  to  go  into  the  saloon  with  him  and  get  a  drink. 
At  that  particular  point  of  time  the  witness  heard  the  sound 
of  a  blow,  and,  looking  towards  Schmidt,  saw  him  in  the  act  of 
falling.  At  almost  the  same  instant  the  witness  caught  sight  of 
the  defendant,  fifteen  or  twenty  feet  beyond  Schmidt,  running 
towards  the  opposite  side  of  the  street.  The  witness  did  not 
see  the  blow  struck,  nor  did  he  know  who  struck  it.  He  had  not 
seen  defendant  since  Schmidt  got  into  the  hack  on  Sixteenth 
street,  imtil  he  saw  him  nmning  across  Fifteenth  street  after 
Schmidt  fell.  Schmidt  was  struck  on  the  back  of  the  head. 
The  place  where  the  blow  was  delivered,  and  where  he  fell,  was 
six  or  eight  blocks  distant  from  where  Schmidt  got  into  the 
hack.  Schmidt  was  struck  and  fell  about  twenty  minutes  after 
he  got  into  the  hack.  He  died  on  the  next  day.  Witness  did  not 
see  the  defendant  when  Schmidt  got  out  of  the  hack  at  the 
Tremont  saloon,  nor  did  he  observe  Schmidt  at  that  particular 
time,  and  was  unable  to  say  whether  or  not  Schmidt  saw  defend- 
ant, nor  whether  or  not  he  started  from  the  hack  towards 
defendant. 

W.  L.  Hilderbrand  was  the  next  witness  for  the  State.  He  tes- 
tified that  his  occupation  was  that  of  a  common  carrier, — that  is' 
he  drove  a  delivery  or  job  wagon, — in  the  city  of  Fort  Worth. 
On  his  way  to  the  depot  to  meet  a  train,  he  traversed  Fifteenth 
street.  When  he  reached  a  poiiit  near  the  Tremont  saloon,  he 
observed  the  witness  Frank  Carter  turning  his  hack  towards  the 
back  door  of  that  saloon.  The  then  position  of  Carter's  hack 
compelled  the  witness  to  stop  his  wagon.  When  witness  got 
his  wagon  stopped  he  observed  the  man  Schmidt  south  of  Carter's 
hack,  and  going  towards  the  back  door  of  the  Tremont  saloon. 
About  that  time  the  defendant  emerged  from  the  alley  in  the 
rear  of  the  Tremont  saloon,  and  hurled  a  stone  at  Schmidt,  which 
struck  him  on  the  back  of  the  head,  and  felled  him  to  the  groimd. 
Defendant  was  about  twelve  feet  distant  from  Schmidt  when  he 
threw  the  stone,  which  was  about  the  size  of  a  man's  hand.    The 
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witness  did  not  see  the  defendant  pick  up  the  stone,  and  did  not 
know  when  nor  where  he  g^t  it.  As  soon  as  he  threw  the  rock, 
the  defendant  fled.    Schmidt  died  on  the  following  day. 

Doctor  Cooper  testified,  for  the  State,  in  substance,  that  the 
cause  of  Schmidt's  death  was  concussion  of  the  brain,  resulting 
from  the  blow  with  the  stone.  The  State  introduced  two  or 
three  other  witnesses  who  testified  to  no  material  fact. 

By  his  mother,  sister  and  step  father,  the  defendant  proved 
that,  at  the  time  of  this  trial,  he  had  passed  his  sixteenth,  but 
not  yet  attained  his  seventeenth  year. 

No  brief  for  the  appellant. 

W.  i.  Davidson^  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  A  rock  or  stone  about  the  size  of 
a  man's  fist  was  the  weapon  with  which  appellant  struck  the  de- 
ceased the  blow  which  caused  the  death,  and,  whilst  it  is  proven 
that  the  death  ensued  from  the  means  used,  it  is  not  proven  that 
the  stone  was  necessarily  a  deadly  weapon,  and  the  fact  that  ap- 
I)ellant  intended  to  kill  can  only  be  deduced  from  antecedent 
circumstances  and  the  result  or  effects  of  the  blow  he  inflicted. 

In  brief,  these  antecedent  facts  are  that  defendant  had  threat- 
ened to  "get  even"  with  Schmidt  because  he  refused  to  pay  the 
full  amoimt  defendant  claimed  to  be  due  him.  Defendant  fol- 
lowed him  several  blocks,  and,  when  an  opportunity  offered,  he 
threw  the  stone,  striking  deceased  on  the  back  of  the  head, 
and  at  a  time  when  deceased  did  not  see  or  know  of  his  where- 
abouts. 

Under  the  facts  developed,  we  are  of  opinion  that  the  jury 
should  have  been  instructed  in  conformity  with  the  provisions 
of  article  6l:i  Penal  Code,  which  declares  that  "the  instrument  or 
means  by  which  a  homicide  is  committed  are  to  be  taken  into 
consideration  in  judging  of  the  intent  of  the  party  offending;  if 
the  instrument  be  one  not  likely  to  produce  death  it  is  not  to  be 
presmned  death  was  designed,  unless  from  the  maimer  in  which 
it  was  used  such  intention  evidently  appears."  It  was  the  intent 
which  was  the  essential  point  in  the  case,  and  the  jury,  in  ar- 
riving at  it,  should  have  been  instructed  fully  in  the  provisions 
of  the  law  which  furnished  the  criterion  by  which  it  should  be 
ascertained. 

We  have  carefully  inspected  the  charge  of  the  court,  and  it 


Digitized  by 


Google 


Term,  1887.]     Collins  and  Lindlt  v.  The  State.  141 

SyUabns. 

fails  to  present  the  law  as  it  is  written  above  in  the  plain  and 
imambiguous  language  of  the  statute.  In  its  application  to  the 
facts,  the  charge  appears  in  part  confused,  and  lacks  the  per- 
specuity  and  comprehensiveness  characteristic  of  the  learned 
trial  judge. 

For  error  of  omission  in  the  charge,  as  above  pointed  out,  the 
judgment  is  reversed  and  the  cause  remande<}. 

Reversed  and  remanded. 
Opinion  delivered  October  29, 1887. 


No.  2643. 
Bob  Collins  and  Jim  Lindlt  v.  The  State. 

1.  Pracwcb— CoNTnruANCB— New  Trial.— However  complete  may  be  the 
dUigeoce  nsed  to  secare  the  preeenoe  of  absent  witnesses,  as  shown  by 
appUeaftion  for  oontinaanoe,  the  refusal  of  the  oontinnanoe  is  not  gronnd 
for  new  trial  if  the  absent  testimony  in  the  light  of  the  evidence  adduced 
OB  the  trial  is  not  probably  tme. 

1  Bamb— EviDBNCB.—Uoder  the  provisions  of  article  773  of  the  Code  of 
Criminal  Procedure,  the  written  testimony  of  a  witness,  taken  at  the  ex- 
amining trfal  of  the  accused,  can  be  read  in  evidence  *'wheD,  by  reason 
of  age  or  bodily  infirmity,  such  witness  can  not  attend."  Under  this 
rale  it  is  not  essential  that  the  bodily  infirmity  shall  amount  to  a  perma- 
nent disability.  As  a  predicate  for  the  admission  of  the  written  testi- 
mony on  the  examining  trial,  it  was  shown  in  this  case  that  the  witness 
was  at  home,  in  another  county,  forty  miles  distant,  where,  at  the  time 
of  the  trial,  and  for  months  before,  he  had  been  confined  to  his  house 
from  tlie  effects  of  an  attack  of  measles,  which  had  destroyed  one  of  his 
eyes  and  left  him  a  chronic  invalid,  with  constant  pains  in  his  head  and 
palpitation  of  the  heart.  Held,  that  in  admitting  the  written  testimony 
in  evidence  the  trial  court  did  not  err.    See  the  opinion  on  the  question. 

t.  Same— CoNFRsaiONfi— Chargb  of  the  Court.— To  the  rale  that  a  con- 
fession is  inadmissible  if  made  by  aa  acoased  when  in  arrest,  unless  made 
after  warning  that  the  same  will  be  used  as  evidcDce  against  him,  there 
is  an  exception  when  the  confession  comprehends  a  statement  of  facts 
**foand  to  be  true,  and  which  conduce  to  establieh  his  guilt.**  Inasmach 
m  the  eonfeasioii  of  Lindly,  which  was  made  during  bis  cenfinement  in 
}sil,  and  in  the  absence  of  Collins,  though  made  without  warning,  com. 
prebended  a  statement  of  facts  found  to  be  true,  and  which  conduced 
to  the  establishment  of  guilt,  it  was,  upon  the  joint  trial  of  Collins  and 
Lindly,  admissible  as  against  Lindly,  bat  not  as  against  CoUias.    The 
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trial  ooart,  however,  instmoted  the  Jary  that  the  confessioDS  coald  not 
be  considered  as  evidence  against  Collins;  wherefore,  it  is  held  that  the 
action  of  the  court  upon  the  question  raised  on  the  confession  was  cor- 
rect. 

L  Thbft— Principal  Offenders— CHARes  of  the  Court.— In  order  to 
constitute  the  accused  a  principal  in  the  crime  of  theft,  it  devolves  upon 
the  State  to  establish  his  complicity  in  the  original  taking.  In  view  of 
the  evidence  in  this  case,  and  of  the  refusal  of  a  charge  based  upon  it, 
the  failure  of  the  trial  court  to  apply  this  doctrine  to  the  case,  in  so  far 
as  it  concerned  the  defendant  Lindly,  was  error. 

5.  Same— Fact  Case.— See  the  statement  of  the  case  for  evidence  held  to 
support  the  conviction  for  theft  of  the  defendant  Collins,  but  insufficient 
to  support  the  conviction  of  Lindly. 

Appeal  from  the  District  Court  of  Fannin.  Tried  below  before 
the  Hon.  D.  H.  Scott. 

The  appellants  in  this  case  were  jointly  indicted,  tried  €uid 
convicted  for  the  theft  of  a  mare  and  colt,  the  property  of  one 
Bob  Carter.  A  term  of  five  years  in  the  penitentiary  was  the 
penalty  assessed  against  each  of  the  appellants. 

L.  C.  Lamaster  was  the  first  witness  fdr  the  State.  He  testi- 
fied that  he  lived  in  Honey  Grove,  Fannin  comity,  Texas,  and 
that  he  knew  both  of  the  defendants,  whom  he  pointed  out  in 
court.  He  first  saw  the  defendants  in  the  town  of  Honey  Grove, 
of  which  town  he  was  city  marshal,  on  the  second  day  of  July, 
1887.  On  the  day  mentioned,  the  defendants  had  in  their  posses- 
sion a  bay  mare  and  colt.  The  bay  mare  was  being  offered  for 
sale  at  a  price  less  than  half  her  actual  value.  She  was  worth 
at  least  forty  dollars,  and  was  being  offered  in  the  market  for 
sixteen.  The  low  price  demanded  for  the  animal  aroused  the 
suspicion  of  the  witness,  and  he  proceeded  to  question  the  de- 
fendants about  the  property.  Collins  said,  in  reply  to  questions, 
that  his  father  gave  him  the  mare  in  Arkansas,  and  that,  for  the 
last  four  or  five  years,  he  had  been  living  with  his  father  and 
family  in  Hopkins  county.  Collins  was  the  man  who  was  offer- 
ing the  mare  for  sale,  and,  at  the  time  that  witness  interfered, 
had  contracted  her  to  Bowlin  Wilkerson  for  sixteen  dollars.  The 
said  Wilkerson  was  about  to  pay  Collins  for  the  mare,  when  the 
witness  stopped  him  and  arrested  the  defendants,  remarking 
that  he  thought  there  was  something  wrong  about  the  horses. 
Wilkerson  thereupon  canceled  the  agreement  to  buy.  The  de- 
fendant Collins  did  all  of  the  talking,  but  Lindly  was  present.  The 
witness  did  not  hear  Lindly  say  anything  about  the  animals  until 
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after  he  was  arrested  and  placed  in  jail.  Witness  arrested  Col- 
lins and  Lindly  together,  but  confined  them  in  separate  cells. 
He  had  a  talk  with  Lindly  in  jail  after  his  arrest.  Collins  was 
not  present  at  that  conversation,  nor  did  witness  warn  Lindly  of 
the  consequences  that  might  follow  his  confession.  Lindly  told 
witness,  in  that  conversation,  that  Collins  took  the  horses  in 
Hopkins  county  on  the  night  before;  that  he  tied  the  mare  out 
all  night,  and  came  by  his,  Lindly's,  house  for  him  early  in  the 
morning,  leading  the  mare;  that  Collins  then  told  him  that  he 
took  the  mare  and  colt  from  Bob  Carter,  and  asked  him,  Lindly, 
to  go  with  him  to  Honey  Grove,  where  he  would  sell  the  mare 
and  get  on  a  "  busf  with  the  proceeds;  that,  if  the  witness  would 
permit  him,  he,  Lindly,  would  write  to  the  post  master  at  Fair- 
lands,  in  Hopkins  county,  who  would  notify  Carter,  and  it  would 
be  established  that  Carter  owned  the  animals.  Thereupon  the 
witness  wrote  to  Bob  Carter,  care  of  the  post  master  at  Fairlands, 
and  a  few  days  later  the  said  Carter  and  one  J.  W.  Cundiff  came 
to  Honey  Grove,  and  Carter  proved  his  property  in  the  animals 
and  they  were  delivered  to  him. 

J.  W.  Cundiflf  testified,  for  the  State,  that  he  and  both  of  the 
defendants  lived  at  Fairlands,  in  Hopkins  county,  Texas.  A  few 
days  subsequent  to  July  2, 1887,  Bob  Carter,  who  also  lived  near 
Fairlands,  informed  the  witness  that  he  had  heard  of  his  missing 
mare  and  colt  at  Honey  Grove.  He  then  requested  witness  to  go 
with  him  to  Honey  Grove  to  recover  them.  Witness  went,  and 
found  the  animals  described  in  the  indictment  in  the  possession 
of  L.  C.  Lamaster,  who  had  them  in  a  livery  stable.  Witness 
identified  them  at  once  as  the  property  of  Bob  Carter.  This 
witness  testified  that  the  said  Carter,  at  the  time  of  the  trial, 
was  at  his,  witness's,  house,  in  Hopkins  coimty,  physically  unable 
to  attend  court.  Some  months  prior  to  this  triaJ,  the  said  Carter 
was  stricken  with  measles,  which  finally  settled  in  his  eyes,  one  of 
which  the  disease  completely  destroyed.  *  The  said  Carter  was  not 
now  actually  confined  to  bed,  but  was  totally  unable  to  travel  to 
Bonham  to  attend  this  trial.  Witness  and  Carter  started  to 
Honey  Grove  inmiediately  upon  the  receipt  by  Carter  of  Lamas- 
ter^s  postal  card  in  reference  to  the  animals.  Witness  once 
owned  the  mare  in  question,  and  knew  her  to  be  the  property  of 
Bob  Carter.    Both  of  the  defendants  lived  near  Bob  Carter. 

Nancy  Carter,  the  mother  of  Bob  Carter,  testified,  for  the 
State,  that  her  said  son  contracted  the  measles  about  three 
months  before  this  trial,  and  had  never  entirely  recovered.    He 
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was  totally  unable  to  attend  this  -trial.  The  disease  had  de- 
stroyed one  of  the  said  Bob  Carter's  eyes.  His  present  complaint 
was  of  severe  pains  in  the  head,  and  an  internal  affection,  pro- 
nounced by  the  doctors  to  be  palpitation  of  the  heart.  He  was 
at  present  at  the  house  of  J.  W.  Cundiflf,  in  Hopkins  county, 
about  forty  mUes  from  Bonham,  and  was  confined  to  his  room. 
The  first  that  witness  knew  of  the  mare  and  colt  being  missing 
was  when  Lamaster's  postal  card,  reporting  them  to  be  in  Honey 
Grove,  was  received.  Bob  Carter  left  home  in  July,  1887,  to 
attend  the  examining  trial  of  the  defendants  in  Bonham.  In 
connection  with  this  witness's  testimony  the  State  introduced 
in  evidence  the  written  testimony  of  Bob  Carter  upon  the  said 
examining  trial.     That  instrument  reads  as  follows: 

"My  name  is  Bob  Carter.  I  live  in  Hopkins  county.  I  know 
the  defendants.  They  live  in  Hopkins  county.  About  two  weeks 
ago  I  saw  them  in  Hopkins  county,  and  about  that  time  I  lost  a 
mare  and  colt.  They  were  taken  away  from  Hopkins  county, 
Texas,  and  belonged  to  me.  The  mare  was  a  bay  animal  and 
had  a  colt.  Her  brand,  which  was  blotched,  was,  I  believe,  JJ 
with  J  J  imdemeath.  I  f  oimd  the  mare  and  colt  in  Honey  Grove, 
in  tho  possession  of  the  city  marshal.  I  found  them  on  July  19, 
1887.    The  animals  were  taken  without  my  consent." 

On  her  cross  examination,  the  witness  Nancy  Carter  testij&ed 
that  her  son  Bob,  when  a  minor,  worked  for  and  earned  a  pony, 
which  he  exchanged  for  the  mare.  He  had  owned  the  mare  be- 
tween two  and  three  years.  Cundiff  went  with  Bob  to  Honey 
Grove  after  the  mare  and  colt,  acting  upon  information  received 
from  Mr.  Lamaster. 

Bowlin  Wilkerson  was  the  next  witness  for  the  State.  He  tes- 
tified that  he  met  the  defendants  in  Honey  Grove,  Texas,  on  or 
about  July  2,  1887. '  They  had  in  their  possession  a  bay  mare  and 
colt,  which  the  defendant  Collins,  wlio  did  all  the  talking,  offered 
to  sell  the  witness  for  sixteen  dollars.  Lindly  was  present,  but 
took  no  part  in  the  conversation  or  negotiations.  Witness  esti- 
mated the  animals  to  be  worth  at  leeist  forty  dollars.  He  agreed 
to  pay  and  was  in  the  act  of  paying  Collins  sixteen  dollars  for 
the  animals,  when  Lamaster  interfered  and  arrested  the  defend- 
ants. 

District  Clerk  G.  W.  Blair  testified,  for  the  State,  that  two 
attachments  were  issued  to  secure  the  attendance  of  Bob  Carter 
on  the  second  day  of  September,  1887,  that  being  the  day  origin- 
ally set  for  the  trial  of  this  case.     Both  of  those  attachments 
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being  returned  **not  found,"  the  case  was  reset  for  September  9, 
1887. 

The  State  closed,  and  the  defendant  offered  no  evidence. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Taylor  A  Galloway ,  for  the  appellants :  The  court  erred  in 
refusing  special  charge  niunber  two,  to  the  effect  that  to  con- 
vict defendant  Lindly,  the  evidence  must  connect  him  with  the  . 
original  taking;  and,  further,  if  defendant  Collins  took  the 
animal  and  Lindly  was  not  present,  and  did  not  aid  him  by 
words  or  acts,  and  did  not  know  CoUins's  unlawful  purpose,  to 
acquit.  (Morrison  v.  The  State,  17  Texas  Ct.  App.,  34;  Warren 
V.  The  State,  Id.,  207.) 

The  authorities  above  show  that,  in  order  to  convict,  the  party 
must  have  taken  the  animal  with  the  intention  at  the  time  to 
appropriate  it  to  his  own  use.  If  it  be  true,  as  stated  by  Lindly 
in  his  confession,  that  Collins  stole  the  mare,  and  that  he 
(Lindly)  knew  nothing  of  said  fact  until  next  day,  the  theft  was 
complete  before  his  connection  therewith,  and  he  could  not 
be  convicted  of  theft.  He  might  be  guilty  of  having  in  his 
possession  stolen  property,  knowing  that  it  was  stolen,  but  he 
was  not  charged  with  this  offense.  The  charge  asked  by  de- 
fendants presented  this  phase  of  the  case,  and  should  have  been 
given,  inasmuch  as  the  question  was  ignored  by  the  general 
charge. 

The  court  erred  in  admitting  the  testimony  of  Bob  Carter  (the 
alleged  owner  of  the  stolen  animal)  taken  before  the  examining 
court,  because  said  Carter  lived  within  the  jurisdiction  of  the 
court,  and  the  evidence  failed  to  show  that  he  could  not  attend 
on  accoimt  of  old  age  or  bodily  infirmity.  We  state  as  a  propo- 
sition that  the  evidence  must  show  that  the  witness  had  some 
bodily  infirmity  rendering  him  incapable  of  being  in  court, 
before  the  testimony  in  the  examining  trial  can  be  introduced. 

The  mother  of  the  witness  stated  that,  some  months  prior  to  the 
trial,  her  son  had  measles,  and  they  settled  in  his  eyes  and 
head;  that  he  lost  one  of  his  eyes  therefrom;  that  he  had  been 
confined  to  his  room  for  some  time,  was  in  a  low  state  of  health, 
and  was  unable  to  travel  or  attend  court;  that  he  had  something 
the  doctors  called  palpitation  of  the  heart.  Cundiff  testified 
substantially  as  Mrs.  Carter,  and  in  addition,  said  that,  when 
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he  left  home,  two  days  prior  to  this  trial,  said  witness  was  not 
confined  to  his  bed,  but  was  unable  to  leave  his  room. 

Mr.  G.  W.  Blair,  district  clerk,  testified  that  two  attachments 
had  been  issued  for  witness  Bob  Carter;  that  he  was  not  found 
on  the  second  of  September,  when  this  case  was  set  for  trial, 
and  the  case  was  reset  for  the  ninth  of  September. 

The  examining  trial  evidence  shows  that  Carter  was  in  Honey 
Grove  on  July  19  and  20,  hunting  his  horses,  and  found  them. 
This  was  less  than  one  and  a  half  months  prior  to  the  second  of 
September,  1887.  (Code  Crim.  Proc,  art.  772;  1  Whart.  Crim. 
Ev.,  sees.  178,  179.) 

The  question  presented  by  this  assignment  is  the  construction 
of  that  clause  of  the  statute  that  permits  this  character  of 
evidence  to  be  introduced  on  the  ground  of  bodily  infirmity. 
From  the  authorities  above  cited  it  is  clearly  decided  that  the 
disease,  sickness  or  ailment  of  the  witness  must  be  of  such 
character  as  would  advise  the  court  that  it  would  render  the 
witness  incapable  of  attending  court  at  any  future  term  by  a 
postponement  of  the  trial.  The  authorities  further  state  that 
it  would  be  much  safer  to  continue  the  case  than  risk  this 
character  of  evidence. 

We  think  it  was  the  intention  of  the  Legislature,  when  these 
exceptions  were  engrafted  on  the  laws,  that  the  infirmity  must 
be  permanent  and  necessarily  render  the  witness  unable  to  at- 
tend the  court  at  all.  We  believe  this  from  the  fact  that  the 
other  grounds  upon  which  such  testimony  can  be  received  show, 
first,  that  the  witness  must  be  beyond  the  jurisdiction  of  the 
court,  out  of  the  State.  If  such  witness  is  within  the  State,  the 
couri;  will  continue  for  the  testimony;  second,  when  the  witness 
is  kept  from  the  trial  by  the  defendant;  third,  death;  fourth,  old 
age;  and  last,  infirmity.  Now,  does  the  evidence  show  that  this 
witness  was  so  infirm  as  not  to  be  able  to  attend  the  next  term 
of  the  court?    We  think  not. 

TT.  L.  David  son.  Assistant  Attorney  General,  for  the  Stat«: 
I  do  not  think  that  the  principle  embraced  in  the  appellant's  sec- 
ond requested  charge,  to  the  effect  that  the  appellant  Lindly 
must  have  been  present  and  aided  and  encouraged  his  co-defend- 
ant in  the  taking  of  the  animals,  is  the  law  of  this  case.  In  the 
abstract  the  proposition  is  correct,  but,  in  view  of  the  fuller  and 
closer  instruction  upon  the  fact,  embraced  in  the  general  charge, 
the  special  charge  was  not  necessary  in  this  case.    The  true  cri- 
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terion  as  to  principals,  as  defined  by  our  statute,  and  decided  by 
our  courts,  is  not  that  announced  in  the  charge  requested  and 
refused.  The  doubt  of  Lindly's  connection  with  the  theft  is  suflS- 
ciently  set  forth  in  the  general  charge,  and  the  jury  must  have 
fully  understood  tlia  matter.  This  could  not  affect  Collins.  The 
two  cases  cited  by  counsel  for  the  appellant  (Morrison  v.  The 
State,  17  Texas  Ct.  App.,  34,  and  Warren  v.  The  State,  Id.,  207), 
support  the  proposition  embraced  in  the  requested  charge,  but 
neither  they  nor  the  said  requested  charge  are  applicable  to  this* 
case. 

Cook  V.  The  State,  14  Texas  Court  of  Appeals,  96,  lays  down 
the  rule  as  to  principals  under  our  statute.  With  the  common 
law  definition  we  have  nothing  to  do,  because  our  statute  has 
settled  this  matter  and  defined  and  fixed  a  rule.  The  authorities 
cited  go  to  the  intent  of  the  party  at  the  time  of  the  taking,  and 
not  the  taking  itself.  The  intent  in  this  case  is  definite,  even  as 
to  Lindly,  and  the  question  he  raises  is,  does  the  evidence  show 
he  was  connected  with  the  taking  so  as  to  make  him  a  principal? 
The  court,  in  defining  principals  and  in  his  charge  on  circum- 
stantial evidence,  fully  submits  all  this  question.  It  was  one  of 
possession  of  recently  stolen  property.  His  confession  was  a 
circimistance  he  told  for  his  own  benefit.  It  may  be  that  his  co- 
defendant  stole  the  animal,  and  he  came  along  to  enjoy  the  bene- 
fits. This  is  not  probable,  and  does  not  even  raise  any  presmnp- 
tion  of  probability.  The  statement  of  his  co-defendant  in  his 
presence  of  the  nature  of  their  ownership,  through  his  father 
shows  it  untrue.  These  circumstances  were  all  properly  left  to 
the  jury  and  imder  appropriate  instructions.  The  charge  of  the 
court  presents  the  liability  of  appellant  under  the  facts,  and  the 
law  of  the  case  as  pertinently  as  was  requisite,  and  it  is  thought 
there  was  no  error  in  refusing  the  special  charges  insisted  on. 
(Scales  V.  The  State,  7  Texas  Ct.  App.,  361;  Heard  v.  The  State, 
^  Texas  Ct.  App.,  1;  Cook  v.  The  State,  14  Texas  Ct.  App.,  96.) 

Did  the  court  err  in  permitting  the  State  to  introduce  the  tes- 
timony of  the  owner.  Bob  Carter,  as  taken  on  the  examining 
trial,  and  properly  proved  up,  the  said  Carter  being  sick  at  the 
time  of  final  trial,  and  imable  to  be  in  attendance  on  the  court, 
and  not  out  of  the  State? 

This  proposition  is  based  on  one  phase  alone  of  article  772, 
of  the  Code  of  Criminal  Procedure,  to  wit:  "By  reason  of 
bodily  infirmity  such  witness  can  not  attend."  If  the  witness 
<X)uld  be  shown  to  be  laboring  under  bodily  infirmity  at  the 
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time  of  the  trial,  and  to  such  an  extent  as  to  prevent  his  attend- 
ance upon  the  court,  then,  the  other  requisites  being  complied 
with,  and  the  proper  predicate  laid  for  its  introduction,  there  is 
no  reason  why  the  evidence  should  not  be  used.  It  is  seen  by 
the  nimierous  decisions  of  this  court,  that  when  the  party  has 
fled,  or  absconded,  or  is  absent  from  the  State,  his  written  evi- 
dence can  be  used,  provided  in  all  of  these  cases  enumerated  the 
defendant  has  been  confronted  with  the  witness  upon  the  trial 
at  which  was  brought  out  the  testimony.  (Pinkney  v.  The 
State,  12  Texas  Ct.  App.,  352;  Evans  v.  The  State,  Id.,  370;  Kirby 
V.  The  State,  23  Texas  Ct.  App.,  13;  Conner  v.  The  State,  Id.,  378.) 

If  the  depositions  can  be  used  for  one  purpose,  a  proper  predi- 
cate being  first  laid,  or  for  one  of  the  statutory  causes,  or  under 
and«by  virtue  of  one  of  said  causes,  then  the  same  could  be  used 
imder  and  by  virtue  of  any  of  the  provisions  of  said  statute 
provided  the  proper  rules  were  complied  with.  (Evans  v.  The 
State,  supra;  Code  Crim.  Proc.,  art.  772.)  One  of  those  expressly 
►  enumerated  is  the  "bodily  infirmity"  of  the  witness. 

If  the  testimony  was  reduced  to  writing,  or  if  the  witness  tes- 
tified in  the  examining  trial,  and  when  the  appellants  were 
present,  then,  if  the  predicate  was  laid,  the  State  could  introduce 
the  testimony.     (Code  Crim.  Proc,  art.  772.) 

Now,  then,  was  Carter  shown  to  be  afflicted  with  'bodily  in- 
firmity" such  as  is  contemplated  by  the  statute?  It  is  thought 
he  was.  In  the  first  place,  words  are,  or  must  be,  imderstood  in 
our  law  in  the  sense  in  which  they  are  understood  in  common 
language,  unless  specially  defined.  (Penal  Code,  art.  10;  Loyd  v. 
The  State,  19  Texas  Ct.  App.,  137;  Wade  v.  The  State,  22  Texas 
Ct.  App.,  256;  Williams  v.  The  State,  ante,  p.  17.) 

We  understand,  then,  by  infirmity  "the  state  of  being  infirm; 
an  imperfection  or  weakness;  especially  a  disease;  a  malady;  as 
an  infirmity  of  body."  (Webster's  Die,  word  Infirmity.)  This 
is  the  usual  meaning, — ^so  understood  in  conmion  language. 

WmTB,  Presiding  Judge.  This  appeal  is  from  a  judgment 
rendered  against  appellants  in  a  prosecution  wherein  they  were 
jointly  indicted,  jointly  tried,  and  both  convicted  for  the  theft  of 
two  horses,  the  property  of  one  Bob  Carter. 

At  the  trial,  they  both  joined  in  an  application  for  continuance, 
for  four  absent  witnesses,  viz. ,  Bob  Glover,  Albert  Bailey,  William 
Post  and  William  McDonald,  and  swore  they  expcK^d  to  prove 
by  said  witnesses  that  they  bought  the  horses  of  the  owner,  Bob 
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Carter,  and  paid  him  for  them.  Defendants  offered  no  witnesses 
on  the  trial,  but  we  presmne  that  both  Glover  and  Bailey  were 
there.  Bailey  most  certainly  was,  because  his  affidavit  as  to  the 
citizenship  of  Post  and  McDonald,  the  other  two  absentees,  is 
attached  as  a  part  to  the  motion  for  continuance,  and  he  says 
nothing  about  the  purchase  of  the  animals  from  Bob  Carter  or 
any  one  else.  If  Glover  and  Bailey  were  present,  then  it  is  clear 
that  defendants  were  most  grievously  mistaken  as  to  what  they 
would  swear,  and  the  fair  presumption  is  that  they  were  equally 
as  badly  mistaken  with  regard  to  Post  and  McDonald,  who  hap- 
I>ened  not  to  be  served  with  process.  At  all  events,  if  Post  and 
McDonald  should  testify  as  proposed  in  the  application,  we  think, 
in  the  light  of  the  other  evidence,  such  testimony  would  be  most 
probably  untrue.  In  so  far  as  the  defendant  Lindly  is  concerned, 
such  testimony  is  unquestionably  shown  to  be  imtrue  by  his 
proven  confessions,  which,  in  material  particulars,  as  we  wUl  see 
shortly,  were  proven  to  be  true.  This  application  for  continu- 
ance, even  if  in  conformity  with  statutory  requirements,  pre- 
sents, for  the  reasons  stated,  no  merit  when  considered  as  part 
of  the  motion  for  new  trial. 

Serious  complaint  is  made  that  the  court  permitted,  over  objec- 
tions of  defendants,  the  written  testimony  of  Bob  Carter,  the 
alleged  owner  of  the  stolen  animals,  as  deposed  and  reduced  to 
ipvriting  at  a  previous  examining  trial  of  defendants  for  this  same 
theft.  As  a  predicate  for  its  admission,  the  prosecution  proved 
that  said  Bob  Carter  was  at  home,  forty  miles  distant  in  another 
county,  confined  to  his  room,  which  he  was  and  had  been  unable 
to  leave  for  some  months,  on  account  of  the  effect  of  a  serious 
attack  of  measles,  which  had  destroyed  the  sight  of  one  of  his 
eyes  and  left  him  a  chronic  invalid,  with  constant  pains  in  the 
head  and  palpitation  of  the  heart. 

Our  statute  makes  provision  for  the  admission  of  such  testi- 
naony  "when,  by  reason  of  bodily  infirmity,  such  witness  can 
not  attend."  (Code  Crim.  Proc,  art.  772.)  The  same  rule  applies 
as  is  provided  for  depositions  in  article  774  of  the  Code  of  Crimi- 
nal Procedure.  What  is  bodily  infirmity?  Mr.  Webster  defines 
*4nfirmity"  "a  disease,"  **a  malady,"  "feebleness."  Mr.  Bouvier 
says  infirm  means  weak,  feeble,  and  he  remarks  that  "where  a 
-witnesB  is  infirm  to  an  extent  likely  to  destroy  his  life  or  to  pre- 
vent his  attendance  at  a  trial  his  testimony  de  bene  esse  may  be 
taken  at  any  age."    (Bouvier's  Law  Die,  infirm,  de  bene  esse,) 

Speaking  of  the  circumstances  which  justify  the  use  of  the 
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testimony  of  an  absent  witness,  Mr.  Wharton  says:  "Sickness 
falls  under  the  same  rule.  Thus,  in  an  old  case  where  a  witness 
on  his  journey  to  the  place  of  trial  was  taken  so  ill  that  he  was 
unable  to  proceed,  we  find  it  recorded  that  his  deposition  was  al- 
lowed to  be  read;  and  the  same  liberty  would  apply  to  deposi- 
tions taken  in  a  prior  case  between  the  same  parties.  At  the 
same  time  it  must  appear  that  the  sickness  is  of  a  character 
imposing  permanent  inability"  (1  Whart.  Ev.,  2  ed.,  sec.  179;  1 
Greenl.  Ev.,  section  163);  that  is,  ''when,  from  the  nature  of 
the  illness  or  other  infirmity,  no  reasonable  hope  remains  that 
the  witness  will  be  able  to  appear  in  court  on  any  future  occa- 
sion." In  his  work  on  Criminal  Evidence  the  same  leamed^au- 
thor  says:  "Whether  the  deposition  of  a  sick  or  insane  witness 
can  be  taken  in  a  criminal  case  depends  upon  local  statutes,  but 
wherever  the  deposition  has  been  duly  taken  in  a  preliminary 
procedure  it  can  be  received  in  subsequent  proceedings  against 
the  same  defendant,  the  witness  being  unobtainable."  (Whart. 
Crim.  Ev.,  sec.  230.)  This  was  the  common  law  and  is  the  gen- 
eral rule. 

But  our  statute  does  not  declare  that  the  "infirmity**  must 
be  permanent  Under  a  modern  statute,  somewhat  similar  to 
ours,  in  England,  it  was  said  "there  is  nothing  in  the  worda 
of  the  statute  which  renders  it  necessary  that  the  inability  of 
the  witness  to  attend  at  the  trial  should  be  permanent;  itmay^ 
therefore,  ha  implied  that  it  may  not  be  so.  Before  the  statute, 
it  seems  to  have  been  doubted  whether  a  mere  temporary  illnesa 
(as  with  a  woman  about  to  be  confined)  wa^  a  sufficient  ground 
for  admitting  the  deposition.  *  *  *  ^And  there  can  be  • 
no  doubt  that  a  judge  would  now  exercise  his  discretion  and 
decide  whether  in  the  interests  of  justice  it  were  better  to  read 
the  deposition  or  to  adjourn  the  trial  in  order  to  obtain  the  oral 
testimony  of  the  witness."  (See  note  to  section  230,  Whart. 
Crim.  Ev.)  We  think  this  is  the  correct  doctrine  applied  to  the 
construction  to  be  given  our  statute  in  so  far  as  it  relates  to 
bodily  infirmity.  The  facts  as  to  the  witness  Bob  Carter  would 
show  him  to  be  in  a  condition  of  bodily  infirmity  by  reason  of 
which  he  was  imable  to  attend,  and  the  court  did  not  err  in  per- 
mitting his  testimony  to  be  read. 

When  the  prosecution  proposed  to  introduce  in  evidence  the 
confessions  of  the  defendant  Lindly,  they  were  objected  to  by 
both  defendants  upon  the  ground  that  he,  Liadly,  was  at  the 
time  in  jail,  and  he  had  not  been  previously  cautioned  that  they 


Digitized  by 


Google 


Term,  1887.1     Collins  and  Lindly  v.  The  State.  151 

Opinion  of  the  court. 

might  be  used  against  him;  and  said  confessions  were  also 
objected  to  by  the  defendant  Collins  because  they  were  not 
admissible  against  him,  he  not  having  been  present  when  they 
were  made  by  Lindly.  Lamaster,  the  city  marshal  of  Honey 
Grove,  who  arrested  defendants,  swore  that  after  he  had  put 
them  in  jail,  he  had  a  talk  with  Lindly  in  the  absence  of  Collins, 
and  Lindly  said  "that  Collins  took  the  horses  in  Hopkins  coimty, 
Texas,  on  the  night  before,  and  tied  the  mare  out  all  night,  and 
came  by  for  him  next  morning,  leading  the  mare.  That  then 
Collins  told  him  about  having  taken  the  mare,  and  told  him 
(Lindly)  to  come  and  go  with  him,  Collins,  to  Honey  Grove,  and 
that  they  would  sell  her,  and  they  would  have  a  bust  on  the 
money.  *  *  That  the  mare  and  colt  belonged  to  Bob 
Carter,  of  Hopkins  county,  near  Fairlands,  and  that  if  he,  witness, 
would  write  to  the  post  master  at  Fairlands,  he  would  send  the 
letter  to  Carter,  and  that  they  would  learn  that  the  mare 
belonged  to  Carter.  Witness  stated  that  he  wrote  to  Bob  Carter, 
in  care  of  the  post  master,  about  the  mare,  and  in  a  few  days  he 
(Carter)  came  to  Honey  Grove  in  company  with  J.  W.  CundiflF, 
and  went  to  the  stable  where  the  mare  and  colt  had  been  placed 
by  witness,  and  pointed  them  out  and  took  them  off  with  him.'* 

An  exception  to  the  rule  that  a  confession  made  in  arrest  can 
not  be  used  unless  the  party  has  first  been  cautioned  that  it  may 
be  used  against  him  is  where,  "  in  connection  with  such  confes- 
sion, he  makes  statement  of  facts  [or  of  circumstances  that  are 
foimd  to  be  true,  which  conduce  to  establish  his  guilt."  (Code 
Crim.  Proc,  art.  750.)  Such  was  the  case  in  this  instance.  His 
statement  as  to  who  was  the  owner  of  the  animals  was  found  to 
be  true,  and  the  statement  did  conduce  to  establish  his  guilt. 
The  confession  was  properly  admissible  under  the  circumstances 
as  against  the  defendant  Lindly.  (Speights  v.  The  State,  1 
Texas  Ct.  App.,  551;  Walker  v.  The  State,  9  Texas  Ct.  App., 
38;  Kennon  v.  The  State,  11  Texas  Ct.  App.,  356;  Allison  v.  The 
State,  14  Texas  Ct.  App.,  123;  Weller  v.  The  State,  16  Texas  Ct. 
App.,  201;  Bean  v.  The  State,  17  Texas  Ct.  App.,  60;  ColUns  v. 
The  State,  20  Texas  Ct.  App.,  400.) 

But,  whilst  the  confession  was  legitimate  and  admissible  as 
against  Lindly,  it  was  inadmissible  as  to  his  co-defendant  Collins, 
and  the  court  so  expressly  charged  the  jury,  and  instructed  them 
that  they  could  not  consider  the  confession  as  evidence  against 
Collins.  This  is  all  that  could  be  done  where  the  parties  were 
both  on  trial  and  the  evidence  valid  as  to  one  and  not  so  as 
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to  the  other.  We  find  no  error  in  the  rulings  connected  with 
Lindly's  confession. 

It  will  be  noticed  from  the  foregoing  that  the  State  put  in 
evidence  the  confession  of  Lindly.  In  connection  with  this  con- 
fession, the  other  testimony  affirmatively  shows  that  he  never 
made  any  claim  to  or  exercised  any  control  6ver  the  horses,  nor 
did  he  attempt  to  make  sale  of  them.  He  was  simply  present 
with  Collins,  who  was  the  claimant  of  and  the  active  party 
endeavoring  to  sell  them.  Now,  if  Lindly's  confession  was  true, 
then  he  had  nothing  to  do  with  the  original  "  taking,"  or  theft  of 
the  animals,  and  had  no  connection  of  any  character  with  them 
until  the  ne^ct  morning  after  their  theft  by  Collins  was  complete. 
If  he  did  not  participate  in  the  original  taking,  and  took  no  part 
in  its  consummation,  then  he. was  not  guilty  of  theft,  however 
criminal  his  subsequent  conduct  might  be.  He  must  have  been 
present  and  participating  in  the  theft,  or  doing  something  at  the 
time  of  its  perpetration  in  connection  with  its  perpetration — 
which  would  show  an  "acting  together"  between  himself  and 
Collins  in  the  accomplishment  of  the  contemplated  crime — before 
he  could  be  considered  a  principal  oflEender  in  the  eye  of  the  law, 
(Penal  Code,  art.  74;  Smith  v.  The  State,  21  Texas  Ct.  App.,  108; 
Watson  V.  The  State,  Id.,  698,  and  see  a  full  discussion  of  the 
subject  in  6  Crim.  Law  Mag.,  350,  and  note.) 

Occupying  this  attitude  to  the  transaction,  the  court  should 
have  charged  specially  with  reference  to  the  facts,  so  that  the  jury 
might  have  been  enabled  to  pass  intelligently  upon  Lindly's 
branch  of  the  case.  A  special  instruction  upon  the  subject  was 
asked  by  his  counsel,  and  refused,  and  which,  though  not  criti- 
cally correct  in  itself,  was  sufficient  to  call  the  court's  attention 
to  the  necessity  of  a  charge  pertinent  to  that  branch  of  the  case. 
As  given,  the  charge  of  the  court  was  too  general  under  the 
circiunstances. 

In  so  far  as  the  appellant  Collins  is  concerned,  we  have 
found  no  error  in  the  record  demanding  a  reversal,  and  as  to 
him,  the  judgment  will  be  affirmed.  For  the  defect  in  the 
charge  of  the  court  as  to  Lindly,  which  we  have  pointed  out, 
and,  moreover,  because  as  to  him  the  evidence,  which  was  all 
State's  evidence,  is  not,  to  our  minds,  conclusive  of  his  com- 
plicity in  the  theft  of  the  animals,  the  judgment  as  to  him 
will  be  reversed  and  the  cause  remanded  for  another  trial. 

Affirmed  as  to  Collins,  and  reversed  and  remanded  as  to 
Lindly.  Ordered  accordingly. 
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Syllabns. 

HcBT,  Judge,  is  of  the  opinion  that  "bodily  infirmity,"  as 
used  in  article  774,  Penal  Code,  means  such  infirmity  as  is  ap- 
parently permanent,  and  he  thinks  the  facts  shown  with  regard 
to  the  witness  Bob  Carter  establishes  such  apparent  infirmity, 
and  that  his  evidence  was  properly  admitted  in  this  case.  With 
this  explanation  he  concurs  in  the  opinion. 

Opinion  delivered  October  29, 1887. 


No.  2489. 
James  Woodson  v.  The  State. 

Practiob— Change  of  Venue— Case  Approved— Case  Stated.—  ' 
Upon  his  arraignmeDt  in  the  criminal  district  court  of  Harris  oonnty,  in 
-which  court  the  indictment  was  presented,  the  accused  filed  his  statutory 
application  for  a  change  of  venue,  which  the  trial  court  awarded,  and  or- 
dered the  venue  changed  to  Galveston  county.  The  accused  ohjected  that 
the  venue  should  have  been  changed  to  the  district  court  of  Fort  Bend 
county,  as  the  nearest  to  Harris  county,  and  upon  arraignment  in  the 
criminal  diBtrict  court  of  Galveston  county  he  pleaded  to  the  jurisdic- 
tion of  Fai'd  court,  ffeld^  that  the  objection  was  fatile,  and  the  plea  to 
the  juritdiction  was  properly  overruled.  Note  the  opinion  for  the  ap- 
proval of  the  raliog  in  Bohannon^s  case,  14  Texas  Court  of  Appeals,  271, 
to  the  effect  that  the  discretion  confided  to  district  jadges  to  change  the 
venue  of  their  own  motion  to  another  county  within  or  beyond  their  own 
judicial  districts  is  a  judicial  and  not  a  personal  discretion,  but  one  that 
will  not  be  revised  unless  it  was  abused  to  the  prejudice  of  the  accused. 

False  Swearing— Evidence.— The  general  rule  is  that  the  best  evi- 
dence by  which  a  fact  can  be  proved,  must  be  produced  or  its  absence  be 
accounted  for  before  secondary  evidence  can  be  resorted  to.  But  an 
exception  to  this  rule  is  that  the  official  character  of  an  alleged  public 
officer  need  not  be  proved  by  the  conmiission  or  other  written  evidence 
of  the  officer's  right  to  act  as  such,  except  in  an  issue  directly  between 
the  officer  and  the  public.  The  trial  court  did  not  err  in  permitting  a 
Staters  witness  to  testify  that  he  was  the  justice  of  the  peace  who  admin- 
istered the  oath  npon  which  the  false  swearing  was  predicated. 

Same.- Bills  of  Exception  reserved  to  the  action  of  the  trial  court 
excluding  testimony  will  not  be  considered  by  this  court  unless  they  dis- 
close the  relevancy  and  materiality  of  the  excluded  evidence. 

Saub.- The  Cbaroe  of  the  Court  in  this  case  was  deficient  in  fail- 
ing to  instruct  the  jury  as  to  the  legal  meaning  of  the  terms  "willful" 
and  **  deliberately,"  but,  inasmuch  as  no  exception  was  reserved  to  the 
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omission,  and  it  was  practically  supplied  by  a  special  instruction  given 
to  the  jary,  the  omission  is  held  to  have  been  without  prejudice  to  the 
accused,  and  the  charge  sufficient  in  substance. 

Appeal  from  the  Criminal  District  Court  of  Galveston.  Tried 
below  before  the  Hon.  Gustav  Cook. 

The  conviction  in  this  case  was  for  false  swearing,  and  the 
penalty  assessed  against  the  appellant  was  a  term  of  two  years 
in  the  penitentiary. 

A.  R.  Eailey  was  the  first  witness  for  the  State.  He  testified 
that,  on  the  twenty-ninth  day  of  March,  1886,  he  was  a  duly 
elected,  qualified  and  acting  justice  of  the  peace,  in  and  for  Har- 
ris county,  Texas.  On  that  day  the  defendant  sent  word  to  the 
witness  to  call  upon  him  and  swear  him  to  an  affidavit.  Witness 
waited  upon  the  defendant,  who  presented  an  affidavit,  with 
certificate  attached,  and  witness  administered  to  him  the  oath, 
wherein  he  declared  the  truth  of  the  matters  set  forth  in  the 
affidavit.  Defendant  then  signed'  the  affidavit,  and  witness 
attached  his  jurat  to  it.  Witness  did  not  read  the  affidavit.  He 
could  only  fix  the  date  of  his  transaction  by  the  date  of  the  jurat, 
which  was  March  29,  1886. 

W.  R.  Baker  testified,  for  the  State,  in  substance,  that  he  was 
one  of  the  contestants  for  the  office  of  mayor  of  the  city  of 
Houston,  Harris  coimty,  Texas,  in  the  mimicipal  election  of 
1886.  On  the  night  of  March  23,  in  that  year,  the  witness,  with 
Judge  Brashear,  now  deceased,  Ed  Jemison,  Henry  Love,  John 
Spriggins,  Wyat  Davis,  John  Bentley  and  Tom  Harris,  the  last 
six  mentioned  parties  being  colored,  went  to  the  ** So-so"  saloon, 
kept  by  a  colored  man,  in  the  western  part  of  the  city.  Their 
purpose  in  going  to  the  said  saloon  was  to  attend  a  political 
meeting  in  progress  there.  After  leaving  that  saloon,  the  wit- 
ness and  the  parties  named  started  to  another  meeting  in  an- 
other part  of  the  city,  on  the  opposite  side  of  the  bayou  from  the 
'* So-so"  saloon.  Upon  reaching  a  point  between  fifty  and  a 
hundred  yards  south  of  the  Sabine  street  bridge,  the  witness 
observed  a  man  on  horseback,  standing  on  the  opposite  side  of 
the  street,  in  the  shade  of  a  tree.  That  man  called  to  the  crowd 
and  asked  if  "Mr.  Baker"  was  in  it.  Witness  replied  in  the 
affirmative,  and  the  man  paid:  "Step  this  way;  I  want  to  see 
you."  Witness  went  to  the  horseman  and  stood  by  him,  with 
one  hand  on  the  horse's  neck.  Witness  took  that  man  to  be  a 
full  whiskered  white  man.     Witness  asked  what  was  wanted. 
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and  the  man  replied  that  he  was  supporting  Smith  for  mayor, 
and  wanted  the  witness  to  withdraw  from  the  race.  The  witness 
declined,  with  the  remark  to  the  man:  '*  You  must  be  joking." 
Thereupon  the  horseman  opened  fire  upon  the  witness,  firing 
three  shots  at  hinu  Upon  the  firing  of  the  first  shot,  the  witness 
stepped  backwards,  and,  his  foot,  striking  a  rut,  he  fell  to  his 
knees  and  his  beaver  hat  fell  from  his  head.  The  horseman 
then  fled  rapidly  across  the  bridge,  fallowed  by  several  shots 
fired  by  the  witness's  companions.  The  witness's  assailant  was 
riding  a  gray  horse  about  fifteen  hands  high.  Milton  Baker  and 
Ed  Williams  were  neither  with  witness's  party  on  that  occasion. 
Xo  one  in  witness's  party  called  out:  "Milton,  let's  play  that 
trick;"  nor:  **Hold  it  up,  Milton."  No  one  said:  "Hold  it  up 
higher,  Milton."  No  one  took  the  witness's  hat  from  his  head  on 
that  night,  nor  was  the  hat  of  any  one  of  the  party  removed  by 
any  other  member  of  the  party.  No  one  cried:  "  Boys,  you  are 
not  playing  it  right."  No  one  said:  "  Some  Smith  man  is  trying 
to  kill  old  man  Baker."  The  assault  described  by  witness  oc- 
curred about  nine  o'clock  p.  m.,  on  March  23,  1886,  in  Houston, 
Harris  county,  Texas. 

Cross  examined,  the  witness  said  that  he  offered  a  reward  of 
one  thousand  dollars  for  the  apprehension  of  his  would-be  assas- 
sin, and  employed  detective  Hennessey  to  attempt  the  discovery 
of  the  man  who  assaulted  witness.  Witness  did  not  make  an 
affidavit  against  defendant,  nor  did  he  know  that  Hennessey 
made  one.  The  witness  was  nmning  for  mayor  of  Houston  as 
an  independent  candidate,  against  Mr.  Smith,  the  nominee  of  th^ 
Democratic  party,  and  his  business  at  the  "So-so"  saloon  was  to 
solicit  votes.  The  election  occurred  on  April  5,  1886.  Between 
the  twenty-ninth  day  of  March,  the  date  of  defendant's  affidavit, 
and  election  day,  some  one  made  an  affidavit  against  the  defend- 
ant for  false  swearing,  and  he  was  taken  before  the  justice  of 
the  peace  for  preliminary  examination;  The  witness  was  served 
with  a  subpoena  duces  tecum  to  appear  before  that  tribunal,  and 
to  produce  the  hat  he  wore  on  the  occasion  of  the  assault  upon 
him.  Witness  did  not  produce  the  hat  on  that  trial,  and  was 
unable  to  produce  it  on  this  trial  The  witness  stated  in  this 
connection  that  he  had  no  family,  and  in  March,  1886,  was  living 
alone,  save  his  servants.  His  old  negro  cook  took  the  hat  into 
the  kitchen,  where  she  kept  it  on  exhibition  for  seven  or  eight 
days.  It  disappeared  in  some  way,  and  witness  had  not  seen  it 
since.    Several  persons,  of  whom,  however,  witness  could  now 
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name  only  Mr.  Terry  Smith,  saw  the  hat  on  the  night  of  and 
after  the  assault.  The  said  Smith  was  the  first  person  to  discover 
that  the  hat  received  a  shot  during  the  assault.  Witness  himself 
did  not  observe  it  until  Smith  called  his  attention  to  the  hole.  No 
white  person,  that  witness  could  now  remember,  asked  to  or  did 
see  the  hat,  on  or  after  the  day  following  the  assault. 

Continuing,  the  witness  stated  that,  after  the  assault,  he  and 
his  party  continued  their  journey  to  the  Benevolent  Hall,  where 
another  meeting  was  in  progress.  En  route  they  met  William 
Glass,  who,  mounted,  was  going  toward  the  bridge  to  ascertain 
the  cause  of  the  shooting.  They  told  Glass  of  the  shooting,  and 
Glass  went  with  them  to  the  Benevolent  Hall.  When  the  hall 
was  reached,  Ihe  witness  secured  a  seat  neax  the  stage  from 
which  Marshall  Tankersly  was  then  speaking.  As  witness  sat 
down  he  took  off  his  hat,  and  Terry  Smith  called  his  attention 
to  the  bullet  hole  in  the  front  of  the  hat,  just  above  the  band. 
The  ball  on  its  exit  made  a  rent  in  the  hat  large  enough  to  admit 
a  man's  finger.  At  that  place  the  hat  was  slightly  powder 
burned.  Neither  the  witness's  face  nor  his  hair  was  burned. 
After  Smith,  some  other  parties  examined  the  hat,  and  soon  af- 
terward, the  meeting  breaking  up,  the  witness,  with  several 
parties,  went  to  the  Capitol  Hotel.  The  would-be  assassin 
was  never  apprehended.  Witness  saw  Milton  Baker  on  the  street 
car  after  the  meeting  at  the  Benevolent  Hall  broke  up.  No 
laughter  or  hilarity  followed  the  assault  upon  the  witness.  Wit- 
ness did  not  remember  that  Judge  Goldthwaite  or  other  counsel 
represented  the  State  on  the  preliminary  trial  of  this  defendant. 
Witness  was  present  at  the  preliminary  trial  of  the  defendant, 
but  did  not  remember  that  the  attorney  representing  the  State 
denied  the  right  of  the  defendant  to  conipel  the  witness,  by  sub- 
poena duces  tecuniy  to  produce  the  hat.  Judge  Goldthwaite  had 
been  the  witness's  attorney  for  many  years. 

Terry  Smith  was  the  next  witness  for  the  State.  He  testified 
that  he  saw  Mr.  Baker  at  the  Benevolent  Hall  meeting  a  short 
while  after  the  alleged  assault  upon  him.  When  Baker  sat  down 
and  removed  his  hat  witness  observed  a  rent  in  the  hat  on  the 
front  part  and  just  behind  the  band.  It  ranged  downward,  and 
the  hat  was  somewhat  powder  burned.  Witness  asked  Baker 
the  cause  of  the  rent  in  his  hat,  and  he  replied  that  a  man  had 
shot  at  him. 

Milton  Baker  testified,  for  the  State,  that  at  the  time  of  the 
attempted  assassination  of  W.  R.  Baker  he,  witness,  lived  in 
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the  southern  portion  of  the  city  of  Houston.  He  was  not  with 
Mr.  Baker's  party  at  the  time  of  the  attempted  assassination; 
nor  was  he  in  the  neighborhood  of  the  Sabine  street  bridge  at 
that  time,  nor  did  he  witness  the  attempt  to  kill  Mr.  Baker.  He 
heard  of  the  attempt  some  time  after  it  occurred,  and  saw  Mr. 
Baker  on  that  night  after  the  meeting  at  the  Benevolent  Hall 
broke  up.  He  saw  Mr.  Baker  as  that  gentleman  boarded  the  up 
town  street  car,  but  witness  did  not  get  on  that  car  himself.  He 
knew  nothing  about  the  shooting  except  from  hearsay. 

Gteorge  Hooper  testified  that  he  was  with  Milton  Baker  on  the 
night  of  the  attempted  assassination  of  Mr.  W.  R.  Baker,  and 
corroborated  Milton  Baker's  statement  that  he  was  not  near  the 
Sabine  street  bridge  at  the  time  of  the  attempted  assassination. 

Ed  Williams  testified,  for  the  State,  that  he  was  not  in  Mr.  W. 
R.  Baker'6  crowd  at  the  time  of  the  attempted  assctssination, 
but  was  at  the  Benevolent  Hall,  and  saw  Mr.  Baker  and  his 
party  when  they  entered  that  hall  after  the  shooting.  Witness 
heard  the  shots  fired  near  the  Sabine  street  bridge. 

Ed  Jemison  testified,  for  the  State,  that  he  was  with  the  Hon. 
W.  R.  Baker  at  the  Sabine  street  bridge  when  the  shots  were 
fired  at  him  on  the  night  of  March  23,  1886.  The  party  left  the 
**  So-so"  saloon  to  attend  the  meeting  then  in  progress  at  the 
Benevolent  Hall.  At  a  point  near  tte  bridge  a  man  on  a  gray  horse 
j?alloped  past  the  party  and  across  the  bridge  without  checking 
his  speed.  Baker  remarked  that  if  he  had  that  man  before  him 
he  would  fine  him  for  gaHoping  across  the  bridge.  No  member 
of  the  party  recognized  the  man.  When  the  party  reached  a 
point  between  fifty  and  a  hundred  yards  beyond  the  bridge, 
a  man  on  a  large  gray  horse  appeared  on  the  opposite  side 
of  the  street,  and  asked:  "Is  Mayor  Baker  in  that  crowd?" 
Mr.  Baker  stepped  towards  the  man,  and  the  man  asked  him  to 
approach  nearer.  Baker  then  went  to  the  man,  placed  his  hand 
on  the  horse's  neok,  and  asked  the  man  what  he  wanted.  The 
man  replied:  "I  am  a  Smith  man,  and  represent  the  Smith 
party.  I  want  you  to  withdraw  in  favor  of  Mr.  Smith,  and 
it  will  be  €ill  right;  I  will  make  it  all  right  with  you."  Baker 
replied  to  the  effect  that  he  would  not  withdraw  from  the  race, 
when  the  man  opened  fire  on  him,  firing  three  shots  in  rapid 
succession.  Two  of  the  shots  were  fired  after  Mr.  Baker,  in 
stepping  back,  had  fallen  to  his  knees  on  the  ground.  The  man 
then  fled,  and  witness  and  Love  fired  seven  or  eight  shots  at 
him.    Neither  Milton  Baker  nor  Ed  Williams  was  in  the  Baker 
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crowd  on  that  night,  No  one  said:  "Milton,  let's  play  that 
trick."  No  one  said:  "Hold  it  up,  Milton."  No  one  said: 
"  Hold  it  up  higher,  Milton."  No  one  said:  "  Boys,  you  are  not 
playing  it  right."  No  one  said:  "  Some  Smith  man  is  trying  to 
kill  old  man  Baker."  No  laughter  nor  hilarity  followed  the 
shooting.  Baker's  party  then  went  on  to  the  Benevolent  Hall, 
meeting  Mr.  Glass,  and  later  met  a  party  en  route  to  investigate 
the  cause  of  the  shooting.  Arriving  at  the  Benevolent  Hall,  Mr. 
Baker  took  a  seat  near  the  speaker's  stand,  and  it  was  then  dis- 
covered that  one  of  the  balls  fired  at  Baker  had  passed  through 
his  hat.  Tankersly  was  speaking.  After  Tankersly's  speech  it 
was  announced  from  the  stand  that  somebody  had  shot  at  Baker^ 
and  the  meeting  broke  up. 

Wyat  Davis,  Henry  Love  and  John  Bentley,  members  of  th© 
Baker  party  who  witnessed  the  shooting,  testified,  for  the  State, 
substantially  as  did  the  witness  Jemison. 

J.  W.  Temby  testified,  for  the  State,  that  early  on  the  morning 
after  the  alleged  shooting  at  Baker,  the  defendant  told  him 
of  the  shooting,  giving  in  detail,  substantially  the  same  account 
that  he  afterwards  embodied  in  his  affidavit,  except  that  he 
located  the  shooting  near  the  Preston  street  bridge,  which  was 
three-quarters  of  a  mile  distant  from  the  Sabine  street  bridge. 
Witness  remarked  that  the  reports  of  the  affair  located  it  near 
the  Sabine  street  bridge.  Defendant  replied  that  the  reports 
were  in  error,  and  that  the  shooting  occurred  as  he  said,  near 
the  Preston  street  bridge,  and  near  Charley  Qhering's  saloon. 

At  this  point  the  State  read  in  evidence  a  part  of  defendant's 
affidavit,  as  follows:  ^*0n  Tuesday  night,  March  23,  1886,  I,  in 
company  with  an  Irishman  called  Pat,  and  two  colored  men 

named   Milton  Williams  and  Frank ,  went  on  towards 

Sabine  bridge.  About  the  middle  of  the  bridge  we  fell  in  behind 
a  party  composed  of  Mayor  Baker,  a  white  man  whose  name  I 
don't  know,  and  several  colored  men,  among  them  Ed  Jemison, 
John  Spriggins,  Ed  Williams,  Milton  Baker,  and  others  I  know 
by  face  but  not  by  name.  We  followed  on  behind  until  the 
party  in  advance  reached  the  other  end  of  the  bridge.  Then 
they  lialt'ed  and  some  one  said:  "Milton,  lets  play  that  trick." 
Our  party  stopped  by  the  magnolia  tree  near  the  other  end  of 
the  bridge.  Some  one  then  said:  **  Hold  it  up,  Milton."  Milton 
then  pulled  Mr.  Baker's  hat  off  his  head.  Then  a  voice  S€ud: 
"Hold  it  up  higher,  Milton."  Then  Milton  held  the  hat  up  in 
his  left  hand,  and  fired  at  it  with  his  right    After  the  shot  was 
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fired  some  one  said:  "  Boys,  you  aint  playing  it  right,"  and  then 
they  all  commenced  to  cry  out  that  some  Smith  man  was  trying 
to  kill  old  naan  Baker.'*    The  State  rested. 

Mrs.  Crosby  was  the  first  witness  for  the  defense.  She  testi- 
fied that  she  lived  near  the  Sabine  street  bridge  in  the  city  of 
Houston,  and  heard  the  shots  alleged  to  have  been  fired  at  the 
Hon.  W.  R.  Baker,  on  the  night  of  March  23,  1886.  She  went  to 
her  gallery,  and  heard  loud  laughter  proceed  from  the  direction 
of  the  bridge.  As  she  was  going  into  her  house  she  saw  a  man 
oi  a  gray  horse  ride  rapidly  by,  and  a  few  moments  later  she 
haard  the  loud  laughter  again,  and  concluded  that  a  drunken 
crowd  were  firing  off  their  pistols. 

F.  F.  Chew,  an  attorney  at  law,  testified,  for  the  defense,  that 
he  was  at  the  Benevolent  Hall  meeting  at  the  time  of  the  alleged 
assault  on  the  Hon.  W.  R.  Baker,  and  heard  the  firing  of  pistols 
in  the  direction  bf  the  Sabine  street  bridge.  He  saw  Mr.  Baker 
when  he  came  into  the  Benevolent  Hall,  and  examined  his  hat. 
The  ball  entered  the  hat  just  above  the  narrow  band,  and  passed 
horizontally  through  it.  The  pistol  from  which  that  ball  was 
fired  was  neither  elevated  nor  depressed.  Neither  the  hat  nor 
Mr.  Baker's  face  was  powder  burned.  Witness  knew  something 
of  powder  burns,  having  been  badly  powder  burned  in  the  face 
on  one  occasion.  The  weapon  from  which  witness  was  powder 
burned  was  discharged  at  a  distance  of  about  five  feet  from 
witness's  face.  A  doctor  afterwards  extracted  one  hundred  and 
twenty  grains  of  powder  from  witness's  face,  and  some  of  the 
grains  were  still  in  his  face.  From  witness's  experience  he 
would  say  that  if  Mr.  Baker's  hat  was  on  his  head  when  the  ball 
passed  through  it,  it  would  inevitably  have  wounded  Mr.  Baker. 
Had  the  shooting  occurred  as  detailed  by  the  witnesses  for  the 
State,  Mr.  Baker's  face  and  his  hat  would  most  inevitably  have 
been  badly  powder  burned. 

Albert  Spiller  testified,  for  the  defense,  that  on  nis  return  home 
from  the  business  part  of  Houston,  on  the  night  of  the  alleged 
assault,  he  had  to  cross  Sabine  street  bridge  from  south  to  north. 
Witness  was  riding  a  large  iron  gray  horse,  and  rode  in  a  brisk 
trot.  Near  the  north  end  of  the  bridge  witness  met  a  party  of  five 
or  six  persons,  walking.  He  did  not  recognize  any  of  them,  al- 
though he  was  acquainted  with  Judge  Brashear.  Shortly  after 
he  passed  the  party,  witness  heard  several  shots  fired  at  the 
south  end  of  the  bridge,  succeeded  immediately  by  loud  laughter. 
Witness  turned  his  horse  at  once  and  rode  back  towards  the 
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crowd.  He  knew  that  no  one  did,  or  could  have  passed  him  from 
the  time  he  p€U3sed  the  party  on  the  bridge  until  the  shots  were 
fired.  Witness  followed  the  party  to  the  Benevolent  Hall,  where 
'  he  learned  that  somebody  had  tried  to  assassinate  the  Hon.  W. 
R  Balker.  Witness  saw  no  one  else  in  the  neighborhood,  and 
was  satisfied  that  the  claim  of  attempted  assassination  referred 
to  the  shooting  he  had  heard  at  the  bridge.  Up  to  that  time 
witness  had  supported  Baker,  but  instantly  transferred  his  sup- 
port to  his  opponent.  Witness  was  satisfied  that  no  attempt  at 
assassination  had  been  made,  and  went  home.  It  was  light 
enough  on  the  bridge  on  that  night  to  see  a  dog. 

Henry  C.  Thompson  testified,  for  the  defense,  that  he  was  an 
expert  in  the  use  of  fire  arms,  and  knew  that  a  pistol  would 
powder  bum  at  a  distance  of  five  feet.  He  made  some  experi- 
ments on  the  day  of  this  trial,  firing  at  pieces  of  paper -at  a  dis- 
tance of  five  feet,  and  against  a  strong  wind.  He  found  that 
the  powder  from  the  pistol  would  bum  holes  in  the  paper  at  that 
distance.  He  did  not  believe  it  possible  for  a  man  to  be  fired  at 
under  the  conditions  testified  by  the  witnesses  for  the  State  in 
this  case,  and  escape  powder  bum  about  the  face,  hair  and  hat 
The  "So-so"  saloon  was  a  low  negro  dive,  frequented  by  depraved 
negro  men  and  women. 

S.  S.  Ashe  testified,  for  the  defense,  that,  on  the  morning  after 
the  alleged  assault  upon  Baker,  he  heard  of  the  defendant  making 
substajfttially  the  same  statement  he  has  since  embodied  in  the 
affidavit  upon  which  this  prosecution  is  predicated.  He  asked 
defendant  about  it,  and  defendant  related  it  substantially  as  it  is 
set  out  in  the  affidavit,  except  that  he  located  it  at  the  Preston 
street  bridge.  Witness  called  his  attention  to  the  reports  that 
it  occurred  at  the  Sabine  street  bridge.  Defendant  replied  that 
he  did  not  know  one  street  or  bridge  from  another  by  name,  but 
piloted  the  witness  to  the  point  where  the  shooting  occurred,  and 
showed  the  magnolia  tree  under  which  he  stood  when  the  hat 
was  shot.  He  then  piloted  witness  to  the  Sabine  street  bridge, 
where  the  State  locates  the  shooting,  pointed  out  the  magnolia 
tree,  and  again  related  the  circumstances  of  the  affair  substan- 
tially as  they  are  embodied  in  the  affidavit. 

The  defense  closed. 

Mr.  Harrison  testified,  for  the  State,  in  rebuttal,  that  he  was  at  a 
brick  yard  near  the  Sabine  street  bridge  on  the  night  of  the  alleged 
assault  upon  the  Hon.  W.  R.  Baker.  He  saw  a  man  on  a  gray 
horse  cross  the  bridge  on  that  night,  and,  shortly  after  the  shoot- 
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ing,  recross  it  at  a  very  rapid  gait,  and  evidently  in  flight.  No 
one  passed  the  bridge,  after  the  Baker  party  went  over,  for  a 
long  time.  The  first  person  to  cross  it  after  the  shooting  was  a 
colored  woman,  going  in  an  opposite  direction  from  the  Benevo- 
lent Hall. 

Mr.  Glazier  testified,  for  the  State,  in  rebuttal,  that  he  kept  a 
store  near  the  north  end  of  the  Sabine  street  bridge.  Witness 
heard  the  shots  fired  near  the  bridge,  on  the  night  of  March  23, 
1886,  and  shortly  afterwards  saw  a  horseman  at  full  speed  cross 
the  bridge. 

The  facts  as  to  the  change  of  the  venue  appear  in  the  first 
head  note. 

H.  S.  Fisher  J  J.  B.  Stuhhs,  F.  S.  Burke  and  C.  A.  Jones,  for  the 
appellant. 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

WnxsoN,  Judge,  With  regard  to  the  rulings  of  the  court  in 
changing  the  venue  of  this  cause,  and  upon  the  defendant's  plea 
to  the  jurisdiction,  it  is  unnecessary  that  we  should  notice  them 
farther  than  to  refer  to  the  decision  of  this  court  in  Bohannon  v. 
The  State,  14  Texas  Court  of  Appeals,  271,  where  precisely  the 
same  questions  arose,  and  after  an  elaborate  discussion  were  de- 
termined adverselj  to  the  positions  urged  by  defendant's  coimsel 
in  this  case. 

It  was  not  error  to  permit  the  State's  witness  Railey  to  testify 
that  he  was  a  justice  of  the  peace  of  Harris  county,  and  as  such 
administered  to  the  defendant  the  oath  upon  which  the  false 
swearing  is  predicated.  While  the  general  rule  is  that  the  best 
evidence  by  which  a  fact  can  be  proved  must  be  produced,  or  its 
absence  accoimted  for,  before  secondary  or  inferior  evidence  is 
admissible,  a  well  established  exception  to  this  general  rule  is  that 
the  official  character  of  an  alleged. public  officer  need  not  be 
proved  by  the  conmiission  or  other  written  evidence  of  the  right 
of  such  officer  to  act  as  such,  except  in  an  issue  directly  between 
the  officer  and  the  public.  Such  proof  may  be  made  originally 
by  parol  evidence,  and  is  sufficient  if  it  shows  the  person  to  be 
a  de  facto  officer.  This  exception  to  the  general  rule  is  founded 
upon  public  convenience,  and  is  as  well  established  as  is  the  gen- 
eral rule.  (1  Greenl.  Ev.,  sees.  83-92;  Whart.  Crim.  Ev.,  sec. 
164;  1  Whart.  Ev.,  sec.  78;  Abbott's  Tr.  Ev.,  p.  193.) 
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On  the  cross  examination  of  the  State's  witness  Jemison,  the 
defendant  asked  said  witness  the  question,  *^  Have  you  not  been 
confined  in  the  penitentiary  for  crime?"  Upon  objection  made 
thereto  by  the  State,  the  witness  was  not  permitted  to  answer 
the  question;  to  which  ruling  of  the  court  the  defendant  excepted. 
Defendant's  bill  of  exception  is  very  meagre.  It  does  not  dis- 
close the  purpose  of  the  question,  the  objection  made  thereto, 
nor  the  answer  expected  to  be  elicited  thereby.  If  it  had  shown 
that  the  defendant  expected  the  question  to  be  answered  afiirm- 
atively,  and  that  the  object  in  eliciting  such  answer  was  to  affect 
the  credibility  of  the  witness,  we  would  hold  that  the  court 
erred  materially  in  refusing  to  permit  the  question  to  be  an- 
swered. (Lights  V.  The  State,  21  Texas  Ct.  App.,  308.)  As 
the  matter  is  presented  to  us,  however,  we  can  not  say  that  the 
ruling  of.  the  court  was  erroneous,  or,  if  erroneous,  that  the  error 
was  prejudicial  to  the  defendant. 

There  was  no  exception  taken  to  the  charge  of  the  court,  and 
but  one  special  instruction  was  requested  by  the  defendant, 
which  was  given.  It  is  now,  for  the  first  time,  urged  that  the 
charge  is  defective,  in  that  it  fails  to  instruct  the  jury  in  the 
legal  signification  of  the  words  "  deliberately"  and  "  willfully,'* 
used  in  the  statutory  definition  of  this  offense.  In  the  respect 
complained  of  the  charge  is  deficient.  (Steber  v.  The  State,  23 
Texas  Ct.  App.,  176,  and  cases  there  cited.)  But,  as  the  defect 
was  not  excepted  to  at  the  time  of  the  trial,  and  as,  in  view  of 
the  facts  of  this  case,  such  defect  could  not  have  reasonably 
caused  injury  to  the  rights  of  the  defendant,  especially  when 
such  defect  was  practically  cured  by  the  special  instruction  given 
at  the  request  of  the  defendant,  we  must  hold  that  the  charge 
of  the  court  is  substantially  sufficient. 

We  have  given  attention  to  all  errors  complained  of,  and  have 

found  no  such  error  in  the  conviction  as  would  warrant  us  in 

setting  it  aside;  wherefore  the  judgment  is  affirmed. 

Affirmed. 
Opinion  delivered  November  2,  1887. 
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STo.  2656. 
William  Dudley  v.  The  State. 

1.  PBAcnoB— BTiDSircB— ExBOUTiVB  PARDON.— Conditioiial  pardon  wHl 
not  restore  to  one  oonyicted  of  a  felony  competenoy  to  testify  as  a  wit- 
ness in  the  coorts  of  this  State. 

S.  Sams.— The  State  having  introdnced  a  conditionally  pardoned  conTiet  at 
a  witness  against  the  defendant,  the  latter,  for  the  purpose  of  assailing 
the  credibility  of  the  witness,  proposed  to  read  in  evidence  the  Jodgment 
of  conviction  against  him  for  felony,  which,  upon  objection  by  the  State, 
was  excluded.    Held^  that  the  ruling  was  error. 

Appeal  from  the  District  Court  of  Waller.  Tried  below  before 
the  Hon.  W.  H.  Burkhart. 

The  conviction  in  this  case  was  for  the  robbery  of  F.  Schultz, 
and  the  penalty  imposed  was  a  term  of  ten  years  in  the  peniten- 
idary .  The  offense  was  alleged  to  have  been  committed  in  Waller 
<50uiity,  Texas,  on  the  twenty-sixth  day  of  August,  1887.  The 
facts  of  the  case  are  not  involved  in  the  rulings  of  the  coiui;. 
The  charter  of  pardon  was  conditioned  that  it  was  "subject  to 
revocation  by  the  Governor  of  Texas  whenever  it  shall  be  deter- 
mined by  said  Governor  that  he  (said  convict)  has  violated  any 
of  the  criminal  laws  of  this  State.'' 

Harvey  <k  Broume,  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney  Generali  for  the  State. 

WiLLSON,  Judge.  With  commendable  and  characteristic  can- 
dor and  fairness,  the  Assistant  Attorney  General  confesses  errors 
in  this  conviction,  to  wit: 

1.  It  was  error  to  permit  the  witness  Shultz  to  testify  as  a 
witness  in  behalf  of  the  State,  over  the  defendant's  objection,  it 
being  shown  that  said  witness  had  been  convicted  of  felony  in 
this  State,  which  conviction  had  not  been  legally  set  aside,  and 
the  said  witness  not  having  been  legally  pardoned  for  the  crime 
of  which  he  had  been  convicted — said  witness  having  been  con- 
-ditionally  pardoned  only.  (Carr  v.  The  State,  19  Texas  Ct.  App., 
635.) 
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2.  It  was  error  to  reject,  when  offered  as  evidence  by  the  de- 
fendant, the  judgment  of  conviction  showing  the  conviction  of 
said  witness  Shultz  of  a  felony.  This  testimony  was  offered  for 
the  purpose  of  affecting  the  credibility  of  said  witness,  and  for 
such  purpose  was  admissible.  (Bennett  v.  The  State,  ante,  page 
73.) 

Because  of  said  errors  the  judgment  is  reversed  and  the  cause 
is  remanded. 

Reversed  and  remanded. 

Opinion  delivered  November  2, 1887. 


No.  2469. 
Dan  Webb  v.  The  State. 

1.  Adttltbrt— EvnoBBTCB.— It  1b  essential  to  the  validity  of  a  oonviotloDfov 
adultery  that  the  evideDee  ehow  affirmatively  that  one  of  the  parties  to 
the  adolterons  acts  was  married  and  had,  at  the  time  of  the  alleged 
adaltery,  a  spouse  other  than  the  party  with  whom  the  adultery  waa 
charged. 

d.  8AHB.— The  mere  opinion  of  witnesses  that  a  certain  woman  was  the  wife 
of  the  male  charged  with  the  adultery  is  not  sufficient  to  establish  the 
fact  of  marriage. 

8.  Bamb— MARRiAaB.— An  actual  living  together^  as  man  and  wif^  of  eman- 
cipated slaves,  at  the  time  when  the  (DonsUtution  of  1869  took  effect, 
would  constitute  a  legal  marriage  between  said  parties.  But  note  that 
the  evidence  in  this  case  fails  to  establish  such  a  living  together  of  the 
accused  male  and  his  alleged  wife,  or  that  they  were  emancipated  slavea 
when  said  Constitution  took  effect ;  wherefore  the  evidence  is  insuffloieiit 
to  prove  the  legal  marriage  of  the  accused,  and  therefore  insufficient  to 
support  a  conviction  for  adultery. 

Appeal  from  the  Coudty  Court  of  Upshur.  Tried  below  before 
the  Hon.  John  W.  Hackler^  County  Judge. 

Appellant  and  Hannah  Staines  were  jointly  indicted  for 
adultery.  The  appellant  being  alone  upon  trial  was  convicted, 
and  his  punishment  was  assessed  at  a  fine  of  one  hundred 
dollars. 

W.  H.  Hart  was  the  first  witness  for  the  State.  He  testified, 
in  substance,  that  he  had  known  the  defendant  about  fifteen 
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years.  He  knew  Hannah  and  Ann  Staines.  The  said  Hannah 
and  Ann  Staines  and  the  defendant  Uved  together  in  a  house  on 
the  witness's  plantation  during  the  year  1885.  The  two  Staines 
women  had  several  children  each^  all  of  which  called  the  de- 
fendant "father."  The  defendant  once  told  the  witness  that  he 
did  not  deny  any  of  the  said  children.  The  Staines  women  and 
defendant  have  lived  together  about  eight  years.  The  house 
they  occupied  had  two  rooms.  The  witness  had  never  seen  the 
defendant  and  Hannah  Staines  in  the  same  bed  together.  De- 
fendant and  the  said  Hannah  moved  from  the  witness's  planta- 
tion in  1885,  to  a  house  about  a  mile  and  a  half  distant,  where 
they  continued  to  live  together.  The  defendant  has  a  living 
wife  named  Clarissa  Webb,  who  lives  about  a  mile  and  a  half 
west  from  witness's  place.  Defendant  worked  for  the  witness 
after  he  moved  from  the  plantation,  and  always  came  to  work 
from  the  direction  of  the  house  occupied  by  him  and  the  said 
Hannah.  After  working  hours  he  always  went  back  towards 
the  house  they  occupied. 

Hance  Mirable  testified,  for  the  State,  that  he  knew  the  de- 
fendant and  Hannah  Staines  in  1885,  and  for  several  years  prior 
thereto.  During  the  said  year  1885,  defendant  and  Hannah 
lived  together  in  a  house  on  Mr.  Hart's  plantation.  The  witness 
often  saw  the  defendant  and  Hannah  together,  both  in  the  day 
time  and  in  the  night.  Defendant  had  in  1885,  and  still  has, 
a  living  wife,  with  whom,  the  witness  had  heard,  he  lived  dur- 
ing the  war. 

Cash  Hart,  the  son  of  the  first  witness,  testified,  for  the  State, 
that  he  knew  the  defendant  in  the  year  1885,  when  he  and  Han- 
nah and  Ann  Staines  lived  together  in  a  house  on  the  plantation 
of  the  witness's  father.  He  did  not  know  where  the  defendant 
or  the  Staines  women  slept.  He  had  never  heard  defendant  say 
that  he  was  the  father  of  any  of  the  children  bom  to  Hannah  or 
ATin  Staines. 

D.  L.  Neel  testified,  for  the  State,  that  he  had  known  the  de- 
fendant about  twenty-five  years.  Defendant  has  a  living  wife, 
named  Clarissa  Webb,  with  whom  he  lived  during  the  war.  He 
separated  from  the  said  Clarissa  some  time  after  the  war,  and 
took  up  with  Hannah  Staines 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

No  brief  for  the  appellant. 
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W.  L.  Davidson^  Assistant  Attorney  General,  for  the  State. 

WiLLSON,  Judge,  To  sustain  a  conviction  for  the  offense  of 
adultery,  it  is  absolutely  essential  that  the  evidence  should  prove 
that  at  the  time  of  the  alleged  adulterous  intercourse,  one  of  the 
parties  thereto  was  lawfully  married  to  some  other  person  than 
the  one  with  whom  the  adidtery  is  charged. 

In  this  case  the  defendant  is  the  party  who,  it  is  alleged,  was 
the  married  party.  The  only  evidence  that  he  was  married  is 
that  he,  at  the  time  of  the  alleged  adulterous  acts,  had  a  living 
wife,  a  woman  with  whom  he  had  lived  during  the  war,  but  from 
whom  he  had  separated  some  time  since  the  war,  but  at  what 
date  is  not  shown.  There  is  not  a  particle  of  evidence  that 
he  ever  married  said  woman,  nor  is  there  any  evidence  that  they 
ever  lived  together  as  married  persons.  The  witnesses  say  she 
was  his  wifCy  but  none  of  them  say  he  was  married  to  her, 
or  that  he  lived  with  her  as  married  persons.  His  marriage 
with  her  was  not  proved  by  any  of  the  modes  prescribed  by  the 
statute.    (Penal  Code,  art.  334.) 

We  do  not  think  that  the  evidence  sufficiently  establishes  that 
the  defendant  was  married  to  another  person.  The  mere  opinion 
of  witnesses  that  a  woman  was  his  wife  can  not  be  regarded  as 
sufficient  or  even  competent  evidence  to  establish  the  important 
fact  that  he  was  married  to  another  person.  If  the  defendant 
and  the  woman  named  as  his  wife  were  emancipated  slaves, 
they  became  lawfully  married  to  each  other  at  the  date  when  the 
Constitution  of  1869  took  effect,  if  they  were  then  living  to- 
gether as  husband  and  wife;  but,  if  not  so  living  together  at  that 
date,  their  former  status^  whatever  it  might  have  been,  would 
not  make  them  married  persons  within  the  meaning  of  the  law, 
(Stewart  v.  The  State,  7  Texas  Ct.  App.,  326.)  There  is  nothing 
in  the  record  before  us  to  show  that  the  parties  were  emancipated 
slaves,  and  were  living  together  as  married  persons  at  the  date 
of  the  adoption  of  the  Constitution  of  1869.  The  facts  of  the 
case,  therefore,  do  not  bring  it  within  the  purview  of  such  a 
marriage. 

Because,  in  our  opinion,  the  evidence  is  insufficient  to  prove 
that  the  defendant  was  lawfully  married  to  some  other  person 
than  his  co-defendant,  at  the  time  of  the  alleged  adulterous  acts» 
the  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 
Opinion  delivered  November  2, 1887. 
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No.  2629.  |l4~i67| 

Dave  Littlefield  v.  The  State. 

1,  Pebjubt— EviDBNCE.— The  proseoxttion  in  this  case  was  for  perjury  oom- 

mitted  upon  the  trial  of  one  C.  for  burglary.  The  State  was  permitted 
to  prove  the  testimony  of  the  appellant  before  the  grand  jury  upon  the 
investigation  of  the  charge  against  C,  and  his  subsequent  contradictory 
evidence  upon  the  trial  of  C,  and  also  his  statements  respecting  the 
inducements  under  which  he  testified  as  he  did  upon  the  trial.  Held^ 
that  the  evidence  was  legitimate  and  was  properly  admitted. 

2.  8ahb— PRAcncB^CHARas  OF  THB  CouRT.— The   trial   court    having 

admitted  in  evidence  the  indictment  against  C.  for  burglary,  and  the 
judgment  rendered  upon  that  trial,  should,  in  the  charge  to  the  jury,  have 
limited  and  restricted  the  Jury  to  the  legitimate  purpose  of  such  testi- 
mony.   This  omission  in  the  charge  was  fatal  error. 

Appeal  from  the  District  Court  of  Gbnzales.  Tried  below  be- 
fore the  Hon.  George  McCormick. 

The  conviction  in  this  case  was  for  perjury,  and  the  penalty 
assessed  was  a  term  of  seven  years  in  the  penitentiary. 

The  State  first  introduced  B.  R.  Abemathy,  who  "testified  he 
Tiras  clerk  of  the  district  court  of  Gonzales  coimty  when  Bob  Carr 
M^as  tried  for  burglary,  and  as  such  clerk  he  administered  the 
oath  to  the  witness  who  testified  on  that  trial.  The  defendant 
was  one  of  the  witnesses  who  was  sworn  and  he  testified  on  that 
triaL  Some  time  after  the  trial  of  Carr's  case,  and  after  this 
indictment  was  found,  the  witness,  in  conversation  with  the 
defendant  about  this  case,  asked  him  why  he  testified  on  the 
Carr  trial  as  he  did,  and  remarked  that  he  ought  to  have  kept 
out  of  such  trouble.  The  defendant  replied  that  Carr's  friends 
got  him  drunk  at  the  time  of  Carr's  trial,  and  persuaded  him  to 
testify  as  he  did.  Witness  had  known  the  defendant  a  long 
time,  and  had  often  seen  him  when  sober  and  when  drunk.  He 
ipv-as  not  under  the  influence  of  whisky  when  he  testified  on 
Carr's  trial. 

T.  H.  Spooner  was  the  next  witness  for  the  State.  He  testified, 
in  substance,  that  he  was  the  district  attorney  of  Gonzales 
county  when  the  case  against  Carr  for  the  burglary  of  the  store 
of  Brown  &  Peoples  was  tried.     T.  J.  Ponton  and  W.  S.  Fly 
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were  special  prosecuting  counsel  in  that  case.  Ponton  con- 
ducted the  examination  of  the  witnesses  for  the  State,  The 
witness  paid  close  attention  to  the  testimony  of  all  the  witnesses 
as  it  was  delivered.  The  witness  knew  as  a  fact  that  the  defend- 
ant was  sworn  and  testified  as  a  witness  for  the  defense  on  that 
trial  The  witness  knew  also  that  the  defendant  was  a  witness 
before  the  grand  jury  when  the  burglary  of  Brown  &  Peoples's 
store  was  investigated,  and  that  the  defendant  was  specially 
interrogated  before  the  grand  jury  as  to  Carr's  probable  connec- 
tion with  the  burglary.  He  testified  before  that  grand  jury  that 
he  knew  nothing  about  the  said  burglary;  that,  during  the  whole 
of  the  day  previous  to  the  burglary,  he  was  at  Albert  CoUins's 
house,  killing  hogs;  that  he  went  home  at  night,  very  tired,  and 
lay  down  without  eating  supper,  and  went  to  sleep;  that  his  wife 
woke  him  up  for  supper,  and  that  he  declined  to  eat  supper 
because  he  had  already  eaten  heartily  of  hog  liver;  that  he  then 
went  to  sleep,  and  did  not  leave  his  house  until  sun  up  on  the 
jnext  day,  and  did  not  see  Carr  during  the  said  night  which  was 
the  night  of  the  burglary. 

C.  Littlefield  and  T.  J.  White,  members  of  the  grand  jury 
which  investigated  the  burglary  of  the  store  of  Brown  &  Peoples, 
and  which  indicted  Robert  Carr  for  that  oflfepse,  testified,  for 
the  State,  substantially  as  did  the  witness  Spooner  as  to  the 
evidence  of  the  defendant  before  the  said  grand  jury.  Little- 
field  testified,  further,  that  he  was  present  in  the  district  court 
when  Carr  was  tried  for  the  said  burglary,  and  heard  the  testi- 
mony of  the  several  witnesses.  The  defendant,  as  a  witness  for 
the  said  Carr,  testified  on  that  trial,  that  he,  this  defendant,  and 
Carr,  the  defendant  in  that  trial,  and  one  Joe  Askey,  played 
cards  all  night  long  on  the  night  of  the  burglary,  in  the  house 
of  one  James  Collins;  that  they  conmaenced  playing  before  sun 
down,  and  played  continuously  until  the  next  morning,  and  that 
Carr  did  not  leave  Collins's  house  on  that  night,  and  could 
not  have  been  at  the  store  of  Brown  &  Peoples  when  it  was 
burglarized.  Messrs.  Ponton  &  Fly,  private  prosecutors  on 
the  trial  of  Carr,  testified  substantially  as  did  C.  Littlefield,  as  to 
what  the  defendant  testified  on  that  trial. 

The  State  next  introduced  in  evidence  the  indictment  against 
Carr  for  the  burglary  of  the  store  house  of  Brown  &  Peoples, 
and  the  judgment  of  conviction  rendered  upon  the  verdict 
returned  upon  the  trial  of  the  said  Carr. 

Albert  Collins  testified,  for  the  State,  that  the  defendant  came 
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to  his  house  early  on  the  day  before  the  burglary  of  Brown  & 
Peoples's  store,  and  helped  him  to  kUl  hogs.  He  worked  with 
witness  until  night,  when  he  went  off,  saying  that  .he  was  going 
home.  He  returned  early  on  the  next  day,  and  helped  witness 
salt  the  meat. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

No  brief  for  the  appellant. 
Walter  Weaver ^  for  the  State. 

Whitb,  Presidikg  Judge.  Appellant  was  convicted  in  the 
lower  court  upon  an  indictment  charging  him  with  having  com- 
xoitted  perjury  as  a  witness  on  the  trial  of  one  Carr  in  the  district 
court  for  the  crime  of  burglary.  Only  two  of  the  several  ques- 
tions presented  are  deemed  worthy  of  notice. 

Several  witnesses  were  introduced  by  the  prosecution,  and 
over  objection  of  defendant  were  permitted  to  prove  statements  . 
and  declarations  made  by  defendant  before  the  grand  jury, 
where  he  appeared  as  a  witness  at  the  time  they  were  investi- 
gating the  Carr  case,  and  subsequently  to  the  trial  in  said  case, 
with  reference  to  the  reasons  and  inducements  which  actuated 
him  to  testify  as  he  did  on  said  trial.  This  testimony  was  legit- 
imate upon  the  issue  being  tried,  to  wit,  perjury  in  the  Carr 
case,  and  tended  to  prove  said  perjury  by  showing  contradictory 
evidence  in  the  grand  jury  to  that  given  by  defendant  at  the  trial 
in  the  district  court,  and  also  statements  tantamount  to  admis- 
sions that  his  evidence  in  Carr's  case  in  the  district  court  was 
not  the  truth.    It  was  properly  admitted. 

Upon  the  other  question,  counsel  representing  the  State  on 
this  appeal  admits  that  the  error  complained  of  is  well  assigned 
under  previous  adjudications.  It  is  this:  On  the  trial  the  State 
introduced  in  evidence  the  indictment  and  judgment  in  the  Carr 
burglary  case,  wherein  it  was  charged  that  appellant  committed 
the  i)erjury  in  this  case.  In  the  charge  to  the  jury  the  court 
failed  and  omitted  to  limit  and  restrict  the  jury  as  to  the  legit- 
iuEiate  purposes  of  this  testimony.  This  was  fatal  error.  (David- 
son V.  The  State,  22  Texas  Ct.  App.,  373;  Washington  v.  The 
State,  23  Texas  Ct.  App.,  336;  Maines  v.  The  State,  Id.,  568.) 

The  judgment  is  reversed  and  the  cause  is  remanded.' 

Beversed  and  remanded. 

Opinion  delivered  November  2,  1887. 
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No.  2671. 
Ed  Beown  v.  The  State. 

1.  Pbrjurt— In>iCTMBNT.^See  the  opinion  in  extenso  for  the  sabstanee  of 
an  indictment  Tield  gnffleient  to  charge  the  offense  of  perjnry. 

S.  Same— Etidbncb— CHARes  of  the  Court— Case  Stated.— The  prose- 
cation  in  this  case  was  for  perjury,  alleged  to  have  been  committed  by 
the  accused  when  he  testified  at  the  trial  of  one  Williams  for  assault  to 
murder.  Upon  the  introduction  of  one  Moore  as  a  witness  for  l^he  de- 
fense, in  the  present  case,  the  State  offered,  and  was  permitted,  over  the 
defendant's  objection,  to  read  in  evidence  an  indictment  then  pending 
against  the  said  Moore,  wherein  the  eaid  Moore  was  charged  with  perjury 
upon  the  same  trial  as  that  in  which  the  defendant  is  charged  to  have 
committed  perjury.  Held  that,  though  the  indictment  was  not  admissi- 
ble to  imx>each  Moore^s  competency  as  a  witness,  it  was  admissible  as 
matter  going  directly  to  his  credibility,  and  as  tending  to  show  a  motive 
for  his  testimony  in  this  particular  case.  Being  admissible  for  these 
purposes,  it  was  not  incumbent  on  the  trial  jadge,  in  his  charge,  to  limit 
and  restrict  it,  inasmach  as  it  did  not  tend  to  exercise  a  wrong,  undue 
or  improper  influence  upon  the  jury  as  to  the  main  issue. 

8.  Same— Fact  Case.— See  the  statement  of  the  case  for  evidence  which, 
though  conflicting,  satisfied  the  jury,  whose  province  it  was  to  determine 
its  weight  and  credibility,  and  is  Tteld  suflQcient  to  support  a  conviction 
for  perjury. 

Appeal  from  the  District  C!oiirt  of  Falls.  Tried  below  before 
the  Hon.  Eugene  Williams. 

The  conviction  in  this  case  was  for  perjury,  alleged  to  have 
been  conmiitted  by  the  appellant,  upon  the  trial  of  one  Guy  Wil- 
liams for  assault  to  murder.  The  penalty  imposed  by  the  verdict 
was  a  term  of  five  years  in  the  penitentiary.  The  brief  of 
coimsel  for  the  appellant  shows  the  objections  urged  against  the 
sufficiency  of  the  indictment,  which  covers  nine  pages  of  the 
transcript. 

Charles  H.  Bartlett  was  the  first  witness  for  the  State.  He 
testified,  in  substance,  that  he  was  the  clerk  of  the  district  court 
of  Falls  county,  Texas,  at  the  July  term,  1886,  of  the  said  court. 
That  term  of  the  said  district  court  included  the  fourth  day  of 
August,  1886,  on  which  day  the  case  of  the  State  of  Texas  v.  Guy 
Williams,  charged  with  an  assault  with  intent  to  murder  one 
George  H,  Gassaway,  was  tried.    The  witness  remembered  that 
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his  only  deputy,  Zenas  Bartlett,  did  not  officiate  in  the  proceed- 
ings of  the  court  during  that  term,  and  that  he  himself  attended 
alone  upon  the  court  at  that  term.  He  remembered  distinctly 
that  he  administered  the  oath  to  the  main  body  of  the  witnesses 
in  the  Williams  case,  when  they  were  called  to  the  bar,  at  the 
beg^inning  of  the  trial.  He  could  not  say  that  the  defendant  was 
among  the  main  body  of  witnesses  so  sworn  by  him;  nor  did  he 
have  any  recollection  of  administering  the  oath  to  the  defendant 
separately.  But  he  did  distinctly  remember  that  the  defendant 
testified  in  behalf  of  the  said  Williams  on  that  trial. 

Z.  D.  Harlan  testified,  for  the  State,  that  he  was  one  of  the 
counsel  for  the  State  who  prosecuted  the  case  against  Guy  Wil- 
liams for  assault  to  murder  Gassaway.  As  such  counsel,  he  was 
present  on  the  fourth  day  of  August,  1886,  when  the  case  was 
tried,  and  observed  all  the  proceedings  and  heard  all  the  evidence 
adduced  in  the  case.  He  remembered  that  the  main  body  of 
the  witnesses  were  called  to  the  bar  at  the  beginning  of  the  trial, 
and  were  sworn,  but  could  not  remember  that  the  defendant  was 
among  the  main  body.  He  could  not  remember  who  adminis- 
tered the  oath,  independent  of  his  recollection  that  District  Clerk 
C.  H.  Bartlett  did  all  the  work  of  his  office  in  the  court  room 
during  that  term.  He  remembered  that  the  defendant  testified 
on  that  trial,  as  a  witness  on  behalf  of  Williams.  The  substance 
of  the  defendant's  testimony  on  that  trial  was  that  he  was 
standing  in  the  south  door  of  Simon's  saloon  when  the  alleged 
assault  upon  Gassaway  was  made  by  the  said  Williams;  that  he 
saw  the  said  Williams  enter  the  said  saloon  with  a  gun  under 
his  arm,  and  walk  towards  where  Gassaway,  talking  to  another 
man,  was  leaning  against  a  billiard  table  about  midway  be- 
tween the  north  and  south  extremes  of  the  saloon;  that  Wil- 
liams stopped  near  Gassaway,  who  was  looking  south,  and  said 
to  him:  "I  heard  that  you  called  me  a  God  d— d  son  of  a  bitch;" 
that  Williams  was  then  holding  his  gun  imder  his  arm,  with  the 
muzzle  pointing  towards  the  fioor;  that  Gassaway  then  at- 
tempted to  draw  a  pistol  from  his  breast;  that  he,  defendant, 
saw  a  part  of  the  pistol,  the  handle  of  which  he  described  by 
color;  that  before  Gassaway  could  get  his  pistol  out,  Williams 
raised  his  gun  and  covered  Gassaway  with  it,  and  told  Gassaway 
that  if  he  drew  a  weapon  he,  Williams,  would  kill  him;  that  about 
that  time  Clark  Williams  came  in,  seized  Guy  Williams,  and  con- 
ducted him  out  of  the  saloon.  The  witness  did  not  think  that 
the  defendant,  in  his  said  testimony,  claimed  to  have  been  pres* 
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ent  at  Simon's  saloon  throughout  the  entire  diflSculty  between 
Williams  and  Gassaway. 

B.  B.  Clarkson,  the  next  witness  for  the  State,  testified  that  he 
assisted  the  witness  Harlan  in  the  prosecution  of  Williams  for 
the  murderous  assault  upon  Gassaway,  but  had  no  recollection 
of  the  defendant's  testifying  upon  that  trial. 

J.  B.  Dickinson  testified,  for  the  State,  that  he  was  an  attorney 
at  law,  and  represented  Guy  Williams  upon  his  trial  in  the  dis- 
trict court  of  Falls  coimty,  in  August,  1886,  for  a  murderous  as- 
sault upon  Gassaway.  He  remembered  distinctly  that  the  de- 
fendant testified  for  Williams  on  that  trial,  and  that  hi^  testi- 
mony was  substantially  as  the  witness  Harlan  had  related  it. 
Independent  of  the  fact  that  defendant  testified  without  objec- 
tion, the  witness  had  no  recollection  that  he  was  sworn  as  a  wit- 
ness. 

G.  H.  Gassaway  was  the  next  witness  for  the  State.    He  testi- 
fied that  he  was  the  individual  upon  whom  Guy  Williams  was 
charged  to  have  committed  the  murderous  assaiilt  on  December 
23,  1885,  in  Simon's  saloon,  in  Marlin;  and  for  which  the  said 
Williams  was  tried  in  the  district  court  of  Falls  county  on  the 
fourth  day  of  August,  1886.    He  attended  the  said  trial  of  Wil- 
liams as  a  witness,  but,  being  under  the  rule  with  other  witnesses, 
he  did  not  hear  the  defendant  testify.    The  witness  stated  that 
he  was  in  Henry  Simon's  saloon,  in  Mtolin,  Falls  county,  Texas, 
on  the  twenty-third  day  of  December,  1885.     While  leaning 
against  a  billiard  table  in  that  saloon,  facing  south,  and  talking 
over  a  business  matter  with  a  Mr.  Story,  his  attention  was  at- 
tracted by  the  clicking  of  the  hammers  of  a  gun.    As  he  turned 
his  head,  Guy  Williams,  who  had  then  reached  a  point  nearly  in 
front  of  witness,  threw  his  gun  down  on  witness,  and  said  with 
an  oath  that  he  was  going  to  kill  witness.    Witness  replied:    "  I 
reckon  not."    About  that  time,  and  while  Guy  Williams  still 
held  the  gun  on  witness,  Clark  Williams  entered  the  saloon, 
seized  Guy  Williams  with  one  hand,  and  the  gun  with  the  other, 
and  took  Guy  and  his  gun  out  of  the  saloon.    The  witness  did 
not  change  his  position  while  Williams  had  him  covered  with 
his  gun,  except  to  turn  his  head  when  he  heard  the  clicking 
of  the  gun  hanmiers.    The  witness  then  had  no  pistol  on  his  per- 
son, nor  did  he  make  a  motion  as  if  to  draw  one  from  his  breast 
or  elsewhere  about  his  person. 

Cross  examined,  this  witness  reiterated,  with  great  positive- 
ness  and  emphasis,  that  he  had  no  pistol  of  any  kind  on  his 
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person  when  he  was  assaulted  by  Guy  Williams;  that  he  did  not 
make  a  demonstration  with  either  of  his  hands  as  if  to  get  a 
weapon  of  any  kind  from  his  breast  or  elsewhere,  and  that,  in  fact, 
he  did  not  even  move  his  hands  while  he  was  covered  with  the 
gun  held  in  Williams's  hands,  nor  did  he  advance  a  step  or 
a  fraction  of  a  step  on  Williams.  At  this  point  the  witness  was 
asked  if  it  was  not  a  fact  that,  when  Williams,  when  he. entered 
Simon's  saloon,  said  to  witness:  '^Mr.  Gassaway,  I  heard  that 
you  called  me  a  d — d  son  of  a  bitch,  and  that  you  said  that  you 
was  going  to  kill  me  if  it  cost  you  a  hundred  thousand  dollars,"  . 
and  that  he  replied  to  Williams:  "What  if  I  did,"  and  that  he 
then  placed  his  hand  in  his  bosom  and  partly  drew  out  a  white 
handled  pistol,  displaying  the  handle,  and  if  Williams  did  not 
then  cover  him  with  tiie  gun,  and  tell  him  that  he  would  kill  him 
if  he  did  not  put  the  pistol  back?"  To  this  question  the  witness 
replied  with  a  positive  denial.  He  stated  that  he  was  as  positive 
that  he  did  not  place  his  hand  to  his  breast,  as  he  was  that  he 
did  not  partially  draw  a  pistol  and  expose  the  handle,  and  that . 
he  had  no  pistol  on  his  person.  The  witness  at  the  time  he  was 
assaulted  by  Williams,  owned  a  white  handled  revolver  pistol, 
but  did  not  have  it  on  his  person  that  day.  Witness  had  eaten 
his  dimier  when  the  assault  was  made  upon  him  by  Williams, 
and  had  taken  one  drink  of  whisky. 

James  Storey  was  the  next  witness  for  the  State.  He  testified 
that  he  witnessed  in  part  the  assault  made  on  Gassaway  by  Guy 
Williams,  in  Simon's  saloon,  in  Deceipber,  1885.  He  was  stand- 
ing at  the  billiard  table,  facing  north,  talking  to  Gassaway 
when  Williams  entered  the  saloon,  confronted  Gassaway,  cov- 
ered him  with  his  gun  and  said  to  him:  "I  heard  you  have 
cursed  me  for  a  Gk)d  d — d  son  of  a  bitch."  Witness  immediately 
left,  and  went  to  the  front  door.  About  that  time  a  black  negro 
entered  the  saloon,  seized  Williams,  and  took  him,  with  the  gun, 
out  of  the  saloon.  Gassaway  made  no  attempt  to  draw  a 
.weapon  from  his  bosom  or  elsewhere,  up  to  the  time  witness  left 
the  billiard'  table  and  went  to  the  door,  nor  did  he,  during  that 
time,  expose  any  part  of  a  pistol,  nor  did  he  move  from  his 
position  at  the  biUiard  table  during  the  difficulty.  Witness  did 
not  hear  Williams  threaten,  by  word,  to  kill  Gassaway,  but  did 
hear  Him  tell  Gassaway  not  to  move. 

Henry  Simon,  the  proprietor  of  Simon's  saloon,  was  the  next 
witness  for  the  State.  He  testified  that  he  was  in  his  saloon, 
behind  his  coimter,  on  the  day  in  December,  1885,  when  Guy 
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Williams  drew  a  gun  on  Gassaway.  While  Gassaway  and  Storey 
were  standing  at  the  billiard  table  talking,  Williams  entered  the 
saloon  at  the  front  door,  armed  with  a  gun.  He  walked  up  to 
Gassaway,  touched  him,  and  said  to  him:  "You  cursed  me  for 
a  d — d  son  of  a  bitch;  if  you  move  I  will  blow  your  brains  out.^ 
Gassaway  was  leaning  on  the  billiard  table,  and  was  facing 
south,  imtil  Williams  touched  and  spoke  to  him,  when  he  turned 
and  faced  Williams  and  the  north  and  said:  "  Well,  I  will  not 
move."  Gassaway  made  no  motion  of  his  hand  to  his  breast, 
after  he  turned  and  faced  the  north,  nor  did  he  expose  a  pistoL 
If  he  made  a  motion  with  his  hand  or  exposed  a  pistol  before  he 
turned  his  face  from  the  south  to  the  north,  the  witness,  who 
was  looking  from  the  north,  could  not  have  seen  it.  The  de- 
fendant may  possibly  have  been  in  the  saloon  during  the  dif- 
ficulty, but  if  he  was  the  witness  did  not  see  him.  There  were 
quite  a  niunber  of  persons  in  the  saloon  at  that  time. 

Will  Nicholson  testified,  for  the  State,  that  he  was  engaged 
behind  Simon's  bar  at  the  time  of  the  assault  upon  Gassaway  by 
Williams.  From  his  position  at  the  time  he  could  see  what 
occurred,  but  could  not  hear  what  was  said.  He  saw  Williams  go 
up  to  and  cover  Gassaway  with  his  gun.  Gassaway  did  not  par- 
tially draw  and  expose  a  pistol,  nor  did  he  make  any  demonstra- 
tion with  his  hand  as  if  to  draw  a  weapon  from  his  bosom  or 
elsewhere  on  his  person.  It  was  possible  for  the  defendant  to 
have  been  in  the  saloon  during  the  diflSculty,  but  if  he  was,  the 
witness  did  not  see  him. 

Clark  Williams,  the  step  father  of  Guy  Williams,  testified  for 
the  State,  that  he  did  not  see  the  beginning  of  the  difficulty 
between  Gassaway  and  Guy  Williams  in  December,  1885,  but 
entered  the  saloon  after  he  was  informed  that  trouble  was  immi- 
nent. He  found  Guy  Williams  in  that  saloon  with  his  gun  drawn 
on  Gassaway.  He  knocked  the  gun  up  and  seized  Guy,  whom 
he  took  out  of  the  house.  Gassaway  did  not  draw  or  attempt  to 
draw  a  pistol  while  witness  was  in  the  saloon.  The  witness  was 
a  witness  on  the  trial  of  Guy  Williams,  and,  pending  that  trial, 
was  under  the  rule  with  the  other  witnesses  in  the  case.  The 
defendant  was  a  witness  under  the  rule  with  him,  but  witness 
could  not  remember  that  he  saw  the  defendant  sworn. 

Henry  Lard  testified,  for  the  State,  that  he  was  in  Simon's 
saloon  at  the  time  of  the  difficulty  between  Gassaway  and  Guy 
Williams.  He  could  not  see  the  row  from  the  position  he  occu- 
pied, but  saw  Clark  Williams  take  Guy  out  of  the  house.    If  the 
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defendant,  whom  witness  knew  well,  was  among  the  large  num- 
ber of  i>eople  in  the  saloon  at  that  time,  witness  did  not  see  him. 

The  State  next  introduced  in  evidence  the  indictment  against 
Guy  Williams,  charging  him  with  assault  to  murder  G.  H.  Gtefi- 
saway,  the  judgment  rendered  thereon,  and  the  subpoena  for  the 
defendant  as  a  witness  for  the  said  Guy  Williams. 

State  closed. 

Billy  Graves  and  Alex.  McDonald,  witnesses  for  the  defense, 
concurred  in  their  testimony  that  they  were  in  the  Simon  saloon 
at  the  time  of  the  diflSculty  between  Gassaway  and  Guy  Wil- 
liams. Their  attention  was  attracted  by  Guy  Williams,  who 
approached  Gassaway  and  demanded  that  he  retract  some 
remark  about  him,  Williams,  made  by  the  said  Gassaway.  The 
witness  then  saw  Gassaway  put  his  hand  about  his  vest  pocket 
and  make  a  movement  towards  Williams,  when  Williams  cov- 
ered liim  with  his  gun.  The  witness  did  not  see  a  pistol,  nor  the 
part  of  a  pistol  on  Gassaway's  person. 

William  Moore,  the  defendant's  half  brother,  testified  for  the 
defense,  that  he  was  in  Simon's  saloon,  and  witnessed  the  diffi- 
culty between  Gassaway  and  Guy  Williams.  While  he  was 
standing  at  the  bar,  facing  Mr.  Simon  and  Mr.  Nicholson,  one  or 
the  other  of  whom  was  filling  a  bucket  with  beer  for  him,  he  saw 
Guy  Williams  enter  the  front  door,  carrying  his  gun  with  the 
stock  under  his  arm  and  the  muzzle  pointing  towards  the  fioor. 
Williams,  carrying  his  gun  as  stated,  went  up  to  Gassaway,  who 
was  leaning  over  a  billiard  table  talking  to  another  man,  and 
told  him  to  take  something  back.  Witness  could  not  hear  what 
was  said  by  the  parties,  but  saw  Williams  draw  his  gun  on  Gas- 
saway when  Gassaway  thrust  his  hand  in  his  breast  pocket  and 
drew  a  pistol  far  enough  out  for' the  witness  to  see  the  white 
handle  of  it.  Williams  told  Gassaway  not  to  draw  that  pistol 
or  he  would  shoot  him. 

On  his  cross  examination  the  witness  stated  that  after  Clark 
Williams  came  in,  and  while  Clark  was  taking  Guy  out,  Gas- 
saway followed  Clark  and  Guy,  and  said  something  to  the  effect 
that  they  had  better  take  Guy  out.  When  Gassaway  got  nearly 
to  the  back  door,  following  Clark  and  Guy,  he  took  his  pistol  en- 
tirely out  and  held  it  in  his  hand,  and  witness  saw  that  it  was  a 
white  handled  revolver.  Witness  followed  Clark  and  Guy,  and, 
before  he  got  out  of  the  saloon,  he  passed  and  spoke  to  Gas- 
saway. 

Guy  Williams  testified,  for  the  defense,  that  he  was  the  party 
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who  had  the  diflBculty  with  Mr.  Gassaway  in  Simon's  saloon,  in 
December,  1885,  and  who  was  tried  for  that  offense  in  August, 
1886.  That  indictment  was  still  pending  against  him.  The  wit- 
ness  went  into  Simon's  saloon  on  that  day  to  find  Mr.  Gassaway. 
He  took  his  gun  with  him,  and  carried  it  with  the  stock  imder 
his  arm,  €tnd  the  muzzle  extending  towards  the  floor.  He  found 
Mr.  Gassaway  engaged  in  a  game  of  billiards,  with  a  billiard 
cue  in  his  hand.  Witness  touched  Gassaway  on  the  shoulder 
and  said  to  him:  "Mr.  Gassaway,  did  you  not,  when  I  passed 
you  on  the  street,  say  that  I  was  a  God  d — d  son  of  a  bitch,  and 
that  you  would  kill  me  within  twenty-four  hours  if  it  cost  you  a 
hundred  thousand  dollars?'*  Mr.  Gassaway  replied:  "What  if 
I  did?  What  are  you  going  to  do  about  it?"  Witness  then  said 
to  Gassaway:  "If  you  intend  to  kill  me,  I  think  the  law  allows 
me  to  protect  myself,  and  I  will  not  give  you  a  chance  to  kill 
me.**  Thereupon  Gassaway  began  to  unbutton  his  vest.  When 
he  got  several  buttons  loose  he  thrust  his  hand  in  his  bosom, 
and  partially  drew  out  something  which  the  witness  took  to  be 
a  white  handled  pistoL  Witness  could  not  see  enough  of  the 
white  object  to  be  able  to  swear  positively  that  it  was  a  pistol, 
but  he  took  it  to  be  a  pistol,  and  acting  upon  that  belief,  he  cov- 
ered Gassaway  with  his  gun  and  told  him  that  he  would  kill  him 
if  he  drew  that  pistol.  Witness  then  turned  to  leave,  when 
Gassaway  applied  some  epithet  to  him.  Witness  turned  imme- 
diately, and,  thinking  that  Gassaway  had  his  pistol  entirely  out 
and  in  his  hand,  again  presented  his  gun.  About  this  time  Clark 
Williams  came  in,  seized  witness  and  pushed  him  out  of  the 
saloon  through  the  back  door.  While  being  pressed  out,  witness 
called  to  the  parties  not  to  disarm  him,  as  he  feared  Gassaway 
would  shoot  him  with  the  pistol.  Gassaway  had  the  billiard  cue 
in  his  hand  when  the  witness  first  drew  his  gun  on  him.  Wit- 
ness did  not  know  when  Gassaway  put  the  cue  down. 

John  Jackson  and  Tom  Soders,  witnesses  for  the  defense,  tes- 
tified that  they  saw  the  defendant  in  the  town  of  Marlin  on  the 
day  of  the  diflBculty  between  Gassaway  and  Williams,  but 
neither  qf  them  saw  him  in  Simon's  saloon. 

The  defense  closed. 

George  H.  Gassaway,  recalled  by  the  State,  testified,  in  re- 
buttal, that  he  did  not  follow  Clark  and  Guy  Williams  as  far  as 
the  back  door  when  the  latter  was  being  taken  out  by  the  for- 
mer, nor  did  he  draw  a  pistol  at  or  near  the  back  door,  nor  else- 
where in  that  saloon  on  that  day,  either  before  or  after  the 
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arrival  of  Clark  Williams.  As  soon  as  Clark  Williams  took  Guy 
out  of  the  saloon,  witness  left  the  saloon  through  the  front  door, 
and  went  across  the  street  to  King's  saloon,  and  thence  home. 

Clark  Williams  testified,  for  the  State,  in  rebuttal,  that  he  did 
not,  while  taking  Guy  Williams  out  of  the  saloon,  hear  the  said 
Guy  ask  him  or  anybody  else  not  to  take  his  gim  from  him,  or 
say  that  he  was  afraid  that  Gassaway  would  shoot  him  "with 
that  pistoL"  Guy  said :  "Don't  take  my  gun;  Gassaway  will 
shoot  me.'* 

Alex.  McDonald  testified,  for  the  State,  in  rebuttal,  that  Gas- 
saway followed  Clark  and  Guy  Williams  a  short  way  towards  the 
back  door,  and  then  paced  the  room  crosswise,  "fiunbling"  about 
his  vest  i>ocket  in  an  angry  manner.  Gassaway  pulled  no  pistol 
then  nor  at  any  other  time  in  the  saloon,  so  far  as  the  witness 
knew  or  saw. 

Henry  Simon  testified,  for  the  State,  in  rebuttal,  that  he  saw 
William  Moore  at  the  show  case  in  the  front  of  the  saloon  while 
the  row  between  Gassaway  and  Guy  Williams  was  in  progress. 
Moore  followed  Clark  and  Guy  to  and  out  of  the  back  door. 
Gassaway  remained  in  the  saloon  for  some  time  after  the  diffi- 
culty. 

The  State  closed  the  case  by  introducing  in  evidence  an 
indictment  charging  the  witness  William  Moore  with  perjury 
(K)mmitted  by  him  as  a  witness  for  the  defense  in  the  case  of  The 
State  of  Texas  v.  Guy  Williams,  for  assault  with  intent  to  mur- 
der George  H.  Gassaway. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Alexander,  Winter  &  Dickinson,  for  the  appellant:  The  court 
erred  in  overruling  defendant's  special  exceptions  to  the  indict- 
ment, based  upon  the  last  two  assignments  of  perjury  made 
therein,  the  ground  of  the  exceptions  being  tilat  the  facts  as- 
signed as  perjury  differ  in  the  statement  of  them  and  in  their 
l^^l  import  from  the  facts  testified  to  by  defendant;  as  alleged 
in  the  indictment. 

The  truth  of  the  alleged  statement  made  by  one  charged  with 
perjury  must  be  expressly  negatived,  and  an  assignment  as  per- 
jury of  facts  which  differ  materially  from  the  facts  stated  by  the 
accused  in  their  legal  import  is  bad. 

A  statement  that  witness  saw  W.  holding  his  gun  with  the 
muzzle  down  in  the  direction  of  G.,  and  that  at  the  time  the  said 
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W.  was  SO  holding  the  gun,  witness  saw  G.  have  a-pistol  in  his 
breast,  and  saw  him  try  to  get  it  out;  that  he  saw  Q.  pull  the 
same  out  and  present  it  ui>on  W.  in  a  threatening  manner,  will 
not  support  a  traverse  as  follows:  "  Whereas,  in  fact  said  wit- 
ness never  saw  G.  with  a  pistol  at  the  time  W.  was  making  an 
assault  ui>on  G.  with  a  gun,**  or  as  follows:  "Whereas,  in  fact 
said  G.,  at  the  time  said  W.  was  making  an  assault  upon  him 
with  a  gun,  never  had  a  pistol  of  any  kind." 

The  indictment  alleged  that  the  defendant  did  "testify  that  on 
the  evening  of  December  23,  1885,  he  was  in  the  back  part  of  the 
saloon  of  one  Henry  Simon,  in  the  town  of  Marlin,  when  a  diffi- 
culty occurred  between  George  H.  Gassaway  and  Guy  Williams, 
and  that  he  was  present  all  the  time  looking  at  the  same;  that 
he  saw  them  standing  near  each  other;  near  a  billiard  table  in 
said  saloon;  and  that  he  saw  Guy  Williams  holding  his  gun, 
with  the  muzzle  down,  in  the  direction  of  Gassaway;  and  that 
at  the  time  that  the  said  Guy  Williams  was  so  holding  his  gun, 
he  (the  said  Ed.  Brown)  saw  the  said  Gassaway  have  a  pistol  in 
his  breast,  and  saw  him  try  to  get  the  same  out;  that  he  saw  the 
said  Gassaway  pull  the  same  out  and  present  it  upon  the  said 
Guy  Williams."  The  foregoing  are  all  the  facts  alleged  in  the 
indictment  as  having  been  sworn  to  by  defendant.  The  indict- 
ment, among  others,  contains  the  following  assignments  of  per- 
jury: "Whereas,  in  truth  and  fact,  the  said  Ed.  Brown  never 
saw  George  H.  Gassaway  with  a  pistol  on  the  evening  of  the 
twenty-third  of  December,  1885,  at  the  saloon  of  Henry  Simon, 
in  Marlin,  Falls  county,  Texas,  at  the  time  that  the  said  Guy 
Williams  was  making  an  assault  upon  the  said  Gassaway  with 
a  gim;  whereas,  in  truth  and  in  fact,  the  said  George  H.  Gas- 
saway, at  the  time  that  the  said  Guy  Williams  was  making  an 
assaudt  upon  him  with  a  g^un  on  the  evening  of  the  twenty-third 
of  December,  1885,  in  the  saloon  of  Henry  Simon,  in  Falls  coimty, 
Texas,  never  had  a  pistol  of  any  kind.'' 

Appellant  excepted  to  these  assignments  in  the  indictment  on 
the  ground  that  *'it  does  not  appear  from  said  alleged  testimony 
that  said  Guy  Williams,  at  the  time  spoken  of  by  defendant, 
was  making  an  assault  upon  the  said  Gassaway,  nor  does  it 
appear,  by  averment  or  otherwise  in  said  indictment,  that  the 
time  referred  to  in  said  assignment  of  perjury  is  the  same  time 
referred  to  by  defendant  in  his  alleged  testimony."  Appellant's 
exception  was  overruled  and  bill  reserved.  (Gabrielsky  v.  The 
State,  13  Texas  Ct.  App.,  430;  Massie  v.  The  State,  5  Texas  Ct 


Digitized  by 


Google 


Term,  1887.]  Bbown  v.  The  State.  179 

Argument  for  the  appellant. 

App.,  81;  Martinez  v.  The  State,  7  Texas  Ct.  App.,  394;  Rohrer 
V.  The  State,  13  Texas  Ct.  App.,  166;  Donahoe  v.  The  State,  14 
Texas  Ct.  App.,  652;  Hernandez  v.  The  State,  18  Texas  Ct.  App., 
134.) 

The  court  erred  in  permitting  the  State,  over  the  objection  of 
<lef endant,  to  introduce  in  evidence  the  indictment  in  cause  No. 
1923,  styled  The  State  of  Texas  v.  William  Moore,  in  that  said 
indictment  was  incompetent  testimony,  and  calculated  to  preju- 
dice defendant's  cause.  11  the  object  of  the  evidence  was  to  im- 
peach the  witness  Moore,  it  was  not  competent  even  for  that 
purpose,  and  it  was  not  competent  for  any  other  purpose. 

Indictment  1923,  The  State  v.  William  Moore,  charges  William 
Moore  with  perjury  committed  on  the  trial  of  Guy  Williams, 
-on  August  3,  1886,  and  his  testimony,  assigned  as  perjury  in  the 
indictment,  is  substantially  like  the  assigned  false  testimony  in 
the  case  at  bar.  The  circumstances  of  the  admission  of  the  in- 
dictment as  evidence,  we  give  in  the  language  of  the  trial  judge. 

"As  to  the  indictment  against  the  witness,  Wm.  Moore,  the 
facts  are:  That  the  county  attorney  began  to  discuss  the  credi- 
bility of  the  witness  on  the  groimd  that  he  was  indicted  for  a 
similar  offense  involving  the  same  transaction.  The  defendant 
x)bjected,  on  the  groimd  that  it  had  not  been  proved  that  the  wit- 
ness was  so  indicted.  The  State  contended  that  the  bill  of  in- 
dictment had  been  introduced.  The  court  held  that  it  had  not 
been.  The  county  attorney  then  offered  to  introduce  it,  to  which 
the  defendant  objected.  The  court  overruled  the  objection  and 
granted  the  State  leave  to  introduce  the  indictment;  it  was  con- 
sidered in  evidence,  but  not  read  to  the  court  or  jury.  The 
cdimty  attorney  stated  that  it  was  an  indictment  for  perjury, 
based  on  the  same  transaction  with  the  case  on  trial,  and  argued 
the  bearing  of  this  prosecution  on  the  credibility  of  the  witness 
Moore.  This  was  the  only  mention  made  of  the  indictment,  and 
went  to  the  jury  on  the  issue  of  the  credibility  of  the  witness. 
To  all  of  this  proceeding  the  defendant  then  and  there  objected." 
(Clark  V.  The  State,  18  Texas  Ct.  App.,  472;  McGuire  v.  The 
State,  10  Texas  Ct.  App.,  126;  Fore  v.  The  State,  5  Texas  Ct. 
App.,  253;  Harper  v.  The  State,  11  Texas  Ct.  App.,  26;  Heard  v. 
The  State,  9  Texas  Ct.  App.,  22;  Long  v.  The  State,  17  Texas  Ct. 
App.,  130;  Chumley  v.  The  State,  20  Texas  Ct.  App.,  556.) 

The  second  paragraph  of  the  charge  did  not  follow  the  assign- 
ment of  perjury  made  in  the  indictment.  The  indictment 
charges  that,  in  truth,  Gassaway  did  not  have  a  pistol,  and  de- 
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f  endant  did  not  see  him  with  one  while  Williams  was  making^ 
an  assault  on  him  with  a  gun.  The  charge  is:  "K  the  jury 
believe  the  defendant  testified  •  *  *  that  he  saw  Gassaway 
with  a  pistol  at  the  time  Williams  was  holding  his  gun  with  the 
muzzle  down,  and  that,  at  the  time  said  Williams  was  so  holding 
said  gun,  said  Gassaway  had  a  pistol  •  •  *  they  would  find 
defendant  guilty. 

The  court  erred  in  failing  to  instruct  the  jury,  limiting  the  pur- 
pose for  which  the  indictment  against  William  Moore,  given  in 
evidence  by  the  State,  might  be  considered.  William  Moore,  a 
witness  for  appellant,  was  also  indicted  for  perjury,  alleged  to 
have  been  conunitted  on  the  trial  of  Guy  Williams  for  an 
assault  with  intent  to  murder  George  Gassaway.  The  indictment 
against  Moore  was  introduced  by  the  State  as  evidence.  No 
charge  was  given  relative  to  this  testimony."  (Davidson  v.  The 
State,  20  Texas  Ct.  App.,  382;  Tyler  v.  The  State,  13  Texas  Ct. 
App.,  205;  McCall  v.  The  State,  14  Texas  Ct.  App.,  353.) 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  The  conviction  in  the  lower  court 
was  for  perjury,  predicated  upon  testimony  given  by  defendant 
as  a  witness  on  the  trial  of  one  Guy  Williams  for  assault  with 
intent  to  murder. 

Exceptions  were  made  to  the  sufficiency  of  the  indictment, 
and  they  are  again  insisted  upon  on  this  appeal.  We  are  of  the 
opinion,  after  close  scrutiny  of  the  allegations,  that  they  are 
sufficient  even  though  the  pleader  has  made  his  assignment  to 
hinge  unnecessarily  close  to  statements  made  by  defendant  with 
regard  to  an  cissault  by  Williams  upon  one  Gassaway.  The  ex- 
cerpt from  defendant's  testimony,  as  set  forth,  and  upon  which 
the  perjury  is  assigned,  though  not  saying  in  terms  that  Wil- 
liams was  making  an  assault,  shows  facts  constituting  an  assault. 
He  says  "he  saw"  the  parties,  Williams  and  Gassaway,  "stand- 
ing near  each  other,  near  a  billiard  table,  in  said  saloon,  and 
that  he  saw  Guy  Williams  holding  his  gun  with  the  muzzle  doum 
in  the  direction  of  Gassaway,^^  If  the  parties  were  close  to- 
gether,  and  Williams  was  holding  the  gun  with  the  muzzle  in 
the  direction  of  Gassaway,  we  think  it  is  equivalent  to  saying^ 
that  he  was  i>ointing  the  gun  at  Gassaway;  which  sufficiently 
charges  an  assault  in  so  far  as  necessary  to  be  charged  in  con- 
nection with  the  other  allegations  in  the  indictment 
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It  was  competent  to  introduce  a  pending  indictment  for  per- 
jury against  defendant's  witness  Moore,  based  upon  the  same 
transaction  out  of  which  this  prosecution  grew,  not,  indeed,  as 
to  his  competency,  but  as  matter  going  directly  to  his  credibility 
with  the  jury  in  this  case.  It  tended  to  show  the  motives  for 
the  witness's  testimony  in  this  particular  matter.  For  the  pur- 
pose for  which  it  was  thus  admitted  and  admissible,  it  was  not 
incumbent  upon  the  court  specially  to  limit  and  restrict  its  pur- 
poses in  the  charge,  because  the  evidence  in  no  manner  tended 
to  exercise  a  wrong,  undue  or  improper  influence  upon  the  jury 
as  to  the  main  issue.  (Davidson  v.  The  State,  22  Texas  Ct.  App., 
373.)  This  evidence  did  not  fall  within  the  rule  which  requires 
of  the  court  that  it  should  be  limited  and  restricted.  Notwith- 
standing the  criticisms  made  by  counsel  upon  the  charge  of  the 
court,  we  think  it  is  substantially  and  sufficiently  applicable  to 
the  facts,  and  presented  the  law  fairly  upon  the  issues  made. 

As  to  the  sufficiency  of  the  evidence,  suffice  it  to  say  that  it  is 
conflicting  and  its  weight  and  credibility  were  peculiarly  within 
the  province  of  the  jury  to  determine,  and,  if  they  believed  the 
State's  witnesses,  then  the  case  was  fully  made  out. 

Our  examination  of  the  record  has  furnished  us  with  no  reason 
demanding  a  reversal  of  the  judgment,  and  it  is  therefore  af- 
firmed. 

Affirmed. 

Opinion  delivered  November  2, 1887. 


No.  2581. 

Obeb}7  Massengalb  v.  The  State. 

MuRDxn— Insanity— CHARes  of  the  Court.— Upon  the  issue  of  iDsan- 
ity  interposed  as  a  defense  to  a  prosecution  for  murder,  the  trial  court, 
alter  having  instructed  the  jury  that  erery  man  is  supposed  to  be 
sane  and  responsible  for  his  acts,  until  the  contrary  is  shown  to  the  satis- 
f^hction  of  the  Jury,  instructed  them  in  a  subsequent  paragraph  that  the 
buiden  of  proof  was  upon  the  defendant  to  establish  his  insanity.  The 
objection  nr^^  is  that  the  paragraphs  referred  to  make  the  piesump* 
Hon  of  sanity,  and  the  burden  of  proving  insanity  too  prominent  Held^ 
that  the  objection  is  without  merit,  in  view  of  the  entire  charge. 


Digitized  by 


Google 


188  24  Texas  Court  op  Appeals.  [Tyler 

Argument  for  the  appellant. 


3.  gAME—VBTiDiCT.— Article  722  of  the  Code  of  Criminal  Procedure,  which 
provides  that  **when  the  defendant  i»  aoqaitted  on  the  ground  of 
insanity,  the  jary  shall  so  state  in  their  yerdiet,*'  is  merely  directory; 
and  though  its  suhstanoe  should  be  charged  by  the  trial  court  in  all 
cases  invoiving  the  issue  of  insanity,  still  the  omission  to  so  charge,  if 
without  apparent  injury  to  the  accused,  is  not  material  error. 

8.  Sams— Fact  Case.— See  the  opinion  in  extenao,  for  the  substance  of 
evidence  Tield  sufficient  to  establish  the  insanity  of  the  aoeuaed,  and» 
therefore,  insufficient  to  support  a  conviction  for  murder. 

Appeal  from  the  District  Coiirt  of  Robertson.  Tried  below  be- 
fore the  Hon.  W.  E.  CoUard. 

The  death  penalty  was  assessed  against  the  appellant  upon  his 
conviction  in  the  first  degree,  for  the  murder  of  John  Mitchell, 
in  Robertson  coimty,  Texas,  on  the  twenty-sixth  day  of  April, 
1887. 

The  counsel  for  the  appellant  has  prefaced  his  able  and  inter- 
esting argument  upon  the  issue  of  insanity  with  a  statement  of 
the  facts  as  full  and  concise  as  can  be  made  from  the  record. 

John  E.  Crawford,  for  the  appellant:  On  the  twenty-sixth  day 
of  April,  1887,  the  deceased,  John  Mitchell,  the  appellant  and 
the  principal  State  witness.  Bob  Massengale,  appellant's  brother, 
were  planting  cotton  in  the  south  field  of  Mr.  Ben.  Wheelis, 
about  six  miles  northeasterly  from  Calvert  in  Robertson  county, 
Texas,  the  two  Massengales  being  hired  hands  working  for 
Mitchell.  Mitchell  with  a  mule  and  plow  was  opening  the 
groimd;  appellant  with  a  sack  of  seed  was  following  Mitchell 
planting,  and  the  witness,  Bob,  with  a  mule  and  log  was  cover- 
ing the  seed.  About  ten  o'clock  in  the  morning  Mitchell  re- 
marked to  appellant  that  appellant  was  leaving  too  many  skips  in 
planting  the  seed.  Appellant  made  no  response,  but  about  half  an 
hour  afterwards  laid  down  his  sack  and  went  to  the  house,  a  few 
hundred  yards  away.  Mitchell  told  witness  to  take  appellant's 
sack  and  plant  until  appellant  returned,  which  witness  Bob  did. 

In  a  short  while  appellant  returned  and  when  within  fifty 
yards  of  Bob  and  Mitchell  (who  were  planting,  going  towards 
appellant,  and  appellant  coming  from  the  house  meeting  them) 
Bob  saw  a  pistol  in  appellant's  hand  and  asked  Mitchell  what 
appellant  was  going  to  do  with  that  pistol.  Mitchell  replied : 
**Ido  not  know;  he  must  be  crazy.*'  Appellant  came  on  up 
muttering  and  ' 'rolling  out  the  dams,"  and  Mitchell  ran  around 
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his  mule — ^appellant  after  him.  The  miile  ran  away  and  Mitch- 
ell ran  from  appellant  and  appellant  ran  after  him  ahout  one 
hundred  yards.  Mitchell  stopped  and  threw  his  hands  up  over 
his  heady  and  appellant,  being  within  fire  or  six  steps  of  Mitchell 
shot  him  in  the  left  side  of  the  head,  the  baU  ranging  downward. 
Mitchell  f eU  and  api)ellant  walked  off  in  a  northerly  direction 
towards  the  lane  and  public  road.  Mitchell  got  up  and  walked 
nearly  to  the  house  and  was  met  by  Mr.  Ben  WheeUs,  his  step- 
father, and  assisted  to  the  house.  The  lane  and  public  road 
runs  in  front  of  the  house  on  the  south,  and  the  south  field 
where  the  parties  were  is  across  the  lane  from  the  house. 

Appellant  occupied  a  tenant  house  one  himdred  and  twenty- 
five  yards  from  the  big  house  where  Mitchell  lived.  This  lane  is 
the  public  road  leading  to  Calvert,  six  miles  distant,  and  the  lane 
extends  three  miles  from  this  house. 

About  three  and  one-half  hours  after  the  tragedy  Mr.  Ben 
Wheelis  got  in  his  buggy  and  started  to  Calvert  after  his  wife, 
who  was  Mitchell's  mother.  About  two  and  one-fourth  miles 
from  the  house  Wheelis  met  appellant  in  the  lane  and  public  road 
coming  along,  walking,  from  towards  Calvert,,  and  going  to- 
wards where  the  tragedy  occurred  nearly  four  hours  before. 
Wheelis  si>oke  to  appellant,  but  did  not  stop.  Appellant  said 
good  evening  as  though  nothing  had  happened,  and  passed  on  by 
Wheelis.  Wheelis  said  to  appellant:  "Which  way.  Green?**  Ap- 
pellant replied,  ''I  am  going  up  the  road,"  or  something  to  that 
effect.  This  was  nearly  or  about  four  hours  after  the  tragedy, 
and  was  two  and  one-fourth  miles  from  where  it  occurred,  and 
three  and  three-fourth  miles  from  Calvert,  on  a  public  highway 
and  in  a  very  thickly  settled  neighborhood.  Wheelis  drove  on 
to  Calvert,  got  his  wife  and  came  back,  and  again  saw  appellant 
about  one  and  one-fourth  miles  from  where  he  first  met  him. 
Appellant  had  turned  out  of  the  main  road  into  an  old  road, 
and  was  about  one  hundred  yards  from  the  main  public  road  and 
about  the  S€une  distance  from  a  house  where  some  people  lived. 
Wheelis  said  nothing  to  appellant  this  time,  but  went  on  to  where 
Mitchell  was. 

The  same  evening  about  dark,  Wheelis  and  Dick  Brock  were 
informed  that  appellant  was  in  his  house  about  one  hundred  and 
twenty-five  yards  distant  from  where  Mitchell  was  at  the  big 
house,  and  Mr.  Wheelis  and  Brock  repaired  to  appellant's  house 
to  arrest  him.  The  door  was  closed  and  they  hailed  at  the  door 
and  heard  appellant  get  off  his  bed  as  though  he  was  lying  down. 
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Appellant  came  to  the  door  and  opened  it,  when  he  was  con- 
fronted by  Mr.  Wheelis  with  upraised  gun.  Appellant  at  first 
drew  back  a  little  but  inunediately  came  on  out  and  walked  in 
the  face  of  guns  and  pistols  directly  up  to  Mr.  Brock,  who  had 
his  pistol  in  his  right  hand,  and  appellant  gently  took  hold  of 
Brock's  left  arm  above  the  elbow,  the  appellant  at  the  same  time 
beating  himself  in  the  breast  and  praying*  Appellant  made  no 
resistance  and  no  attempt  at  escape,  but  was  tied  by  Wheelis 
and  Brock  and  carried  to  jail.  Mitchell  lived  about  one  month 
and  died  from  the  effects  of  the  shot. 

Bob  Massengale,  the  principal  State's  witness,  on  cross  exam- 
ination testified  that  for  seven  or  eight  months  before  the  tragedy 
he  had  noticed  a  marked  change  in  the  mental  condition  and 
conduct  of  appellant;  that  appellant  seemed  depressed,  with  his 
head  hung  down,  in  a  deep  study,  was  absent  minded,  refused 
to  talk,  and  sometimes  when  appellant  would  be  laying  off  rows 
with  a  plow  he  would  run  one  row  clear  across  another  and 
would  not  seem  to  know  the  mistake,  and  sometimes  when  di- 
rected to  put  manure  around  the  hills  of  com  a  certain  distance 
on  the  rows,  would  go  clear  through  to  the  end  without  stopping 
at  the  place  where  directed  to  stop,  and  would  not  seem  to  notice 
his  mistake.. 

The  above  is  a  synopsis  of  the  State's  evidence. 

The  attorney  appointed  by  the  court -to  represent  appellant 
interposed  the  plea  of  insanity,  and  the  following  is  a  synopsis 
of  the  evidence  developed  for  the  defense: 

The  witnesses  for  the  State  and  appellant  generally  agreed 
that  for  several  months  before  the  homicide  that  the  rumor  was 
general  in  the  neighborhood  that  appellant  was  going  crazy. 
The  following  is  evidence  of  acts  and  conduct  of  appellant  prior 
to  the  tragedy: 

Dick  Brock  met  appellant  on  one  occasion  in  a  lane;  appellant 
was  walking,  and  before  he  got  to  Brock  appellant  climbed  over 
a  high  fence  and  "shunned"  around  Brock,  and  after  he  had 
passed  climbed  back  over  the  fence  into  the  road  again.  On 
another  occasion  Brock  saw  appellant  helping  deceased  kill 
hogs.  Appellant  seemed  low  spirited,  seemed  to  be  in  a  deep 
study,  kept  his  head  hung  down,  would  not  talk,  and  did  every- 
thing in  a  mechanical  manner.  Witness  remarked  to  appellant 
that  he  had  heard  that  he  (appellant)  was  going  crazy.  Appel- 
lant made  no  response.  On  another  occasion  appellant  came  to 
*  witness's  house  and  acted  very  peculiarly;  would  not  talk  fur- 
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ther  than  to  answer  questions;  seemed  to  be  in  dread.  Witness 
noticed  a  change  in  appellant's  conduct  and  mental  condition 
from  what  it  formerly  had  been. 

Caroline  Massengale,  the  mother  of  the  appellant,  testified  that 
for  some  months  before  the  homicide  appellant  refused  to  drink 
water  out  of  the  same  bucket  where  the  balance  of  the  family 
dranky  and  would  not  eat  with  the  family,  but  would  cook  his 
own  victuals,  go  into  a  separate  room,  close  the  door  and  eat 
alone,  and  after  finishing  would  scatter  the  fragments  all  over 
the  room;  and  that*  appellant  seemed  droopy,  would  not  talk, 
and  on  one  occasion  witness  saw  appellant  sitting  in  his  room 
on  the  side  of  the  bed  with  his  left  hand  partly  raised  and  rapidly 
picking  at  the  back  of  his  left  hand  with  the  ends  of  his  fingers 
of  his  right  hand,  and  at  the  same  time  continually  spitting,  and 
seemed  in  a  state  of  oblivion.  At  another  time  appellant  fell 
down  on  the  floor  with  something  like  a  spasm.  On  one  occasion 
appellant  was  seen  going  by  the  house  of  Wesley  Bennett,  walk- 
ing with  his  hat  in  his  hand;  Bennett  hailed  appellant  loud 
enough  to  be  heard  twice  the  distance,  but  appellant  paid  no 
attention  to  him.  On  another  occasion  appellant  was  passing 
the  gin  where  Cal  Murray  was  at  work,  and  Murray  went  out  to 
the  road  and  tried  to  get  into  a  conversation  with  appellant,  but 
appellant  refused  to  stop  or  talk.  Albert  Berkshire  and  Phillis 
Douglas  testified  to  similar  conduct. 

It  was  proved  by  a  number  of  respectable  witnesses,  and  not 
denied  or  attempted  to  be  controverted  by  the  State,  ttat  appel- 
lant had,  prior  to  the  homicide,  always  borne  the  general  reputa- 
tion of  a  peaceable  and  quiet  citizen,  and  was  never  known  to 
have  a  diflBculty  before. 

I  insist  that  the  court  erred  in  not  granting  appellant  a  new 
trial  because  the  existence  of  express  malice  was  not  proved  be- 
yond a  reasonable  doubt,  and  the  proof  of  express  malice  is  not 
sufScient  to  warrant  a  conviction  of  murder  in  the  first  degree. 

The  rule  is  that  the  existence  of  express  malice  must  be  clearly 
proved  by  the  State,  as  any  other  fact,  beyond  a  reasonable 
doubt  in  order  to  warrant  a  conviction  of  murder  in  the  first 
degree.  "  While  the  law  implies  malice  on  proof  of  voluntary 
homicide,  it  does  not  impute  express  malice."  (Farrar's  case, 
42  Texas,  272;  Murray's  case,  1  Texas  Ct.  App.,  422;  McCoy's 
case,  25  Texas,  33.) 

The  law  governing  the  defense  of  insanity  has  been  thoroughly 
and  ably  discussed  by  our  present  Court  of  Appeals  in  quite  a 
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number  of  elaborate  and  learned  opinions,  in  some  of  which  the 
court  has  affirmed  judgments  of  conviction  for  murder  wherein 
the  plea  of  insanity  was  interposed  and  not  a  little  evidence  ad- 
duced in  support  of  the  same.  But  from  a  hurried  i>erusal  of 
those  cases  we  find  this  difference:  that  this  case  is  most  pecu- 
liar as  to  the  manner  of  the  homicide  and  the  conduct  of  the 
appellant  at  the  time  and  immediately  after  the  act,  and  presents 
a  most  remarkable  absence  of  any  motive  on  the  part  of  appel- 
lant to  kill  the  deceased,  and  as  the  jury  have  shut  their  eyes 
and  closed  the  doors  of  their  hearts  against  our  theory  of  the 
case,  and  have  assessed  the  extreme  penalty  of  death,  this  is 
perhai>s  sufficient  apology  for  again  presenting  these  questions 
for  the  most  careful  consideration  of  our  criminal  court  of  last 
resort. 

My  position  is  this:  The  remarkable  circiunstance  of  this  hom- 
icide, with  no  provocation,  no  former  difficulty,  no  former 
grudge,  no  threats,  absolutely  no  motive  nor  cause,  the  manner 
of  the  killing  in  wildly  nmning  after  deceased,  the  very  peculiar 
conduct  of  appellant  immediately  afterwards  in  loitering  along* 
a  public  highway  in  a  densely  settled  neighborhood  near  the 
scene  of  the  tragedy,  during  the  whole  day  after  the  shooting; 
his  meeting  Mr.  Wheelis  and  his  conduct  at  the  time  as  though 
nothing  had  happened;  his  coming  back  to  his  room  on  the  same 
premises  only  one  himdred  and  twenty-five  yards  from  where 
deceased  was;  his  closing  the  door  and  laying  down  on  the  bed^ 
his  peculiar  conduct  when  arrested  in  beating  himself  on  the 
breast  and  praying  and  strangely  taking  hold  of  Brock's  €mn; 
no  effort  to  escape;  no  resistance  to  the  arrest,  together  with  the 
fact  that  for  several  months  prior  to  the  tragedy  there  was  a 
general  rumor  in  the  neighborhood  that  appellant  was  going 
crazy.  (Which  shows  that  it  is  no  afterthought.)  His  peculiar 
conduct  on  different  occasions  as  narrated  by  different  wit- 
nesses, his  refusing  to  talk,  his  oblivious  moods,  his  droopy 
spirits,  his  refusing  to  eat  and  drink  with  others,  his  undenied 
reputation  for  peace  and  quiet,  taken  altogether  and  considered 
as  an  entirety,  overwhelmingly  rebut  any  proof  of  express 
malice,  if  in  fact  there  is  any  such  proof  in  the  record,  and  as 
matter  of  law  reduces  the  homicide  to  murder  in  the  second 
degree,  even  upon  the  theory  that  the  jury  were  right  in  finding 
that  the  insanity  of  appellant  was  not  established  by  a  prepon- 
derance of  evidence,  and  that  he  should  be  punished. 
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Dr.  Taylor,  in  his  work  on  medical  jurisprudence,  speaking  of 
homicidal  insanity,  says: 

'' Sometimes  the  impulse  is  long  felt,  but  concealed  and  re- 
strained. There  may  be  merely  signs  of  depression  and  melan- 
choly, low  spirits  and  loss  of  appetite,  as  well  as  eccentric  or 
wayward  habits,  but  nothing  to  lead  to  a  suspicion  of  .the  fearful 
contention  which  may  be  going  on  within  the  mind.  As  in  suicidal 
mania,  many  of  those  who  are  in  habits  of  daily  intercouse 
with  the  patients  have  been  first  astoimded  by  the  act  of  murder, 
and  then  only  for  the  first  time  led  to  conjecture  that  certain 
peculiarities  of  language  or  conduct,  scarcely  noticed  at  the  time, 
must  have  been  symptoms  of  insanity. 

"Occasionally  the  act  of  murder  is  perpetrated  with  great  de- 
liberation, and  apparently  with  all  the  n^^xks  of  sanity.  These 
cases  are  rendered  difficult  by  the  fact  that  there  may  be  no 
distinct  proof  of  the  existence,  past  or  present,  of  any  disorder 
of  the  mind;  so  that  the  chief  evidence  of  mental  disorder  is  the 
act  itself."    (Taylor's  Med.  Juris.,  7th  Amer.  Ed.,  784.) 

The  same  writer  says:  "The  existence  of  a  morbid  delusion 
can  not  always  be  allowed  to  screen  a  criminal  from  the  conse- 
quences of  his  own  acts,  while,  on  the  other  hand,  there  are 
instances-  in  which  a  plea  of  insanity  may  properly  be  allowed, 
although  no  delusion  can  be  proved.  Each  case  must  be  taken 
with  all  its  surroimding  circinnstances,  and  legal  theories  of 
insanity  are  chiefly  valuable,  not  as  rigorous  axioms  of  law,  but 
as  cautions  to  be  observed  by  the  jury."    (Id.,  782.) 

This  writer  further  says:  "And  if  the  rule  suggested,  that 
a  person,  in  order  to  be  acquitted  on  the  ground  of  insanity, 
should  be  first  proved  to  be  as  imconscious  of  his  act  as  a  baby, 
were  strictly  carried  out,  there  is  scarcely  an  inmate  of  an  asy- 
lum, who  happened  to  destroy  a  keeper  or  an  attendant,  wh^ 
might  not  be  executed  for  murder.  Such  a  rule  amoimts  to  a 
reductto  ad  ahsurdum;  it  would  abolish  all  distinction  between 
the  sane  and  the  insane,  between  the  responsible  and  the  irre- 
spcmsible;  and  it  would  consign  to  the  same  punishment  the 
confirmed  limatic  and  the  sane  criminal"    (Id.,  783.) 

A  reference  to  the  reported  cases  decided  by  our  Court  of  Ap- 
peals, wherein  the  plea  of  insanity  wad  interposed  as  a  defense 
to  murder,  will  show  that  each  case  presents  unmistakable  evi- 
dence of  express  malice  and  a  motive  for  the  homicide.  (Webb 
V.  The  State,  5  Texas  Ct.  App.,  596;  and  9  Texas  Ct.  App.,  490.) 
The  appellant  said  deceased  had  done  him  dirt,  and  that  he  had 
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given  deceased  fourteen  days  to  settle  with  him;  hence  he  killed 
him,  shooting  deceased  three  times.  The  conviction  was  only 
for  murder  in  the  second  degree.  There  was  also  some  whisky 
mixed  with  the  insanity. 

In  the  case  of  McClackey  v.  State,  5  Texas  Court  of  Api)eals, 
320,  there  is  evidence  of  waylaying  and  of  a  former  diflSculty, 
and  that  the  parties  were  deadly  enemies.  The  conviction  was 
for  murder  in  the  second  degree. 

In  the  case  of  Williams  v.  The  State,  7  Texas  Court  of  Appeals, 
163,  the  evidence  clearly  showed  that  appellant  charged  criminal 
intimacy  between  deceased  and  the  wife  of  appellant.  Thus 
jealousy,  the  strongest  motive  known  to  the  hiunan  heart,  actu- 
ated appellant  to  commit  the  murder,  and  the  conviction  was  for 
murder  in  the  first  degree,  with  death  penalty. 

In  Clark  v.  State,  8  Texas  Court  of  -Appeals,  350,  the  evidence 
clearly  shows  that  the  cause  of  the  homicide  was  adulterous 
intercourse  between  deceased  and  the  wife  of  appellant.  The 
conviction  was  second  degree. 

In  the  leading  case  of  King  v.  State,  9  Texas  Court  of  Appeals, 
615,  and  reported  again  in  13  Id.,  277,  the  evidence  of  express 
malice  is  strong.  The  deceased  had  filed  two  charges  for  libel 
against  the  accused.  The  parties  were  enemies.  King  threat- 
ened that  deceased  would  not  live  two  months.  Said  he  had 
acted  the  damned  rascal  with  him,  and  besides  the  evidence 
shows  a  waylaying. 

In  Warren  v.  State,  9  Texas  Court  of  Appeals,  619,  there  was 
former  diflBciilty,  former  grudges,  jealousy  as  to  deceased  and 
appellant's  wife,  and  that  deceased  was  ambushed.  Conviction 
for  second  degree. 

In  the  case  of  Mendiola  v.  The  State,  18  Texas  Court  of  Ap- 
peals, 492,  the  evidence  shows  that  a  few  days  before  the  homi- 
cide defendant  left  the  deceased  apparently  very  angry  about  a 
pistol  that  had  been  pawned  to  deceased;  also,  that  Mendiola 
waited  in  the  oflBce  of  deceased  to  kill  him,  and  shot  three  times, 
and  appeared  very  deliberate.  This  is  strong  evidence  of  ex- 
press malice,  and  sustains  a  capital  conviction. 

In  the  case  of  Burkhdrd  v.  The  State,  18  Texas  Court  of  Ap- 
peals, 599,  the  deceased,  who  was  defendant's  wife,  had  filed  suit 
for  divorce  against  defendant  on  the  groimd  of  cruel  treatment 
Defendant  had  threatened  the  life  of  deceased,  was  jealous  of  de- 
ceased, had  been  drinking,  etc.;  also  fired  several  shots,  thus 
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showing  malice  express.  The  court  says  the  evidence  in  this 
case  fairly  raises  the  issue  of  murder  in  the  second  degree. 

In  Smith  v.  The  State,  19  Texas  Court  of  Appeals,  95,  and  22 
Id.,  316,  defendant  and  deceased  were  gambling  together.  De- 
ceased broke  defendant  and  refused  to  loan  him  any  more  chips, 
and  closed  the  game,  whereupon  defendant,  who  had  been 
drinking,  became  enraged,  threw  some  chips  in  the  face  of  de- 
ceased, and  then  shot  deceased  twice.  Conviction  in  second 
degree. 

In  the  prominent  case  of  Leache  v.  The  State,  22  Texas  Court 
of  Appe€tls,  279,  the  evidence  shows  that  Dr.  Leache  was  drink- 
ing heavily,  that  he  had  a  previous  diflSculty  with  deceased,  and 
that  deceased  was  forcibly  taking  him  home  against  his  will; 
that  appellant  becoming  enraged,  shot  deceased  and  tried  to 
shoot  him  again,  and  then  said :  "I  have  shot  the  d — d  son  of  a 
bitch,  and  I  wish  I  had  killed  him,'*  and  then  tried  to  escape. 
Conviction  in  second  degree. 

These  cases  are  reviewed  to  caU  attention  to  the  difference  be- 
tween them  and  the  case  at  bar.  Each  one  of  the  above  cases 
explains  itself.  The  motive  and  malice  is  easily  discovered.  The 
manner  of  each  of  these  homicides  is  consistent  with  sanity  and 
guilt.  But  in  this  case  we  insist  that  the  record  presents  a  case 
inconsistent  with  sanity.  It  is  a  strange  homicide.  There  is  no 
motive,  no  malice,  and  the  record  fails  to  satisfy  the  mind.  The 
mind  is  ready  to  ask  for  light  outside  of  the  record,  and  to  in- 
quire the  cause  of  this  tragedy.  The  only  evidence  that  can  be 
construed  to  be  evidence  of  express  malice  is  that  deceased  called 
atteotion  of  appellant  to  the  fact  that  he  was  leaving  skips  in 
planting  cotton  seed,  and  appellant,  with  no  response,  thirty 
minutes  later,  quietly  laid  down  his  sack  and  went  to  the  house, 
a  few  hundred  yards  distant,  and  returned  with  a  pistol  openly 
in  his  hand,  muttering  and  rolling  out  the  damns,  and  when  de- 
ceased ran  appellant  ran  after  him  one  hundred  yards,  and  when 
deceased  stopped  appellant  shot  him  one  time.  Instead  of  this 
showing  a  sedate,  deliberate  mind,  and  formed  desire  to  kill,  it 
shows  an  insane  impulse.  It  is  inconsistent  with  sanity.  Appel- 
lant making  no  response,  waiting  thirty  minutes;  and  without  a 
word  laying  down  his  sack  and  going,  bringing  the  pistol  in  his 
hand,  muttering,  chasing  deceased  and  shooting  only  once,  are  all 
evidences  of  insanity,  and  not  evidence  of  express  malice.  Then 
the  subsequent  conduct  of  appellant  and  the  other  evidence  of 
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insanity  explains  the  tragedy  and  upon  no  other  theory  can  the 
mind  be  satisfied  or  can  the  case  be  explained  from  the  record. 

In  the  case  of  Holmes  v.  The  State,  20  Texas  Court  of  Appeals, 
110,  is  presented  one  of  the  most  horrible  tragedies  on  record. 
Holmes  went  in  the  night  time  into  the  house  where  deceased 
lived,  and  began  to  cut  her  and  others  to  pieces  with  a  knife, 
and  when  she  ran  to  another  room  he  ran  after  her  and  followed 
her  into  the  yard,  cutting  until  he  killed  her  and  another.  There 
was  the  evidence  of  an  old  grudge,  extreme  bitterness  and  en- 
mity of  long  standing,  former  quarrels,  continued  abuse,  slander- 
ous talk,  which  ordinarily  are  the  strongest  evidences  of  express 
malice,  but  the  defendant's  insanity  was  overwhelmingly  estab- 
lished, and  the  court  held  in  effect  that  instead  of  this  being 
evidence  of  express  malice  it  was  evidence  of  a  wild  delusion, 
an  insane  impulse.  Yet  the  jury  convicted,  and  the  court  below 
sustained  the  same.  We  do  not  insist  that  the  evidence  of  in- 
sanity is  as  strong  in  this  case  as  in  Holmes's  case,  but  we  do  in- 
sist that  the  evidence  of  express  malice  is  much  stronger  in 
Holmes's  case  than  in  this.  Many  of  the  features  of  Holmes's 
conduct  are  very  similar  to  the  conduct  of  appellant  in  this  case. 
The  rule,  as  laid  down  by  our  court,  is  that  the  defendant's  in- 
sanity must  be  established  by  a  preponderance  of  evidence  to 
the  satisfaction  of  the  jury.  Thus  the  rule  varies  as  the  bias, 
prejudice  or  intelligence  of  the  jury  varies,  and  depends  upon 
the  particular  jury  trying  the  particular  case;  hence  each  case 
must  depend  upon  its  own  peculiar  circimfistances.  The  evidence 
in  Holmes's  case  was  not  suflSciently  clear  to  convince  the  minds 
and  consciences  of  the  jury  of  Holmes's  insanity,  yet  the  evi- 
dence was  conclusive  to  the  mind  of  the  higher  court,  and  it  was 
held  that  defendant's  insanity  was  established  beyond  question; 
and  in  this  case  the  court  can  well  say  that  the  evidence  falls 
short  of  express  malice.  Such  a  decision  will  not  be  against  any 
precedent  or  change  any  rule,  but  will  be  in  perfect  harmony 
with  the  line  of  decisions  in  this  State. 

W^.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

WiLLSON,  Judge.  On  the  twenty-sixth  day  of  April,  1887,  the 
defendant  shot  and  wounded  John  Mitchell,  and  said  Mitchell 
died  from  the  effects  of  said  wound  about  one  month  after  it  was 
inflicted.  On  July  23,  1887,  the  defendant  was  tried  for  said 
homicide  and  was  convicted  of  murder  in  the  first  degree,  and 
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the  death  penalty  was  assessed  against  him.  Defendant  moved 
the  court  to  grant  him  a  new  trial,  which  motion  having  been 
refused^  he  has  prosecuted  an  appeal  to  this  court. 

On  the  trial  of  the  case,  coimsel  for  the  defendant  (said  coun- 
sel having  been  appointed  by  the  court,  the  defendant  having 
employed  none  to  represent  him)  interposed  in  his  behalf  the 
defense  of  insanity,  insanity  existing  at  the  time  of  the  commis- 
sion of  the  homicide.  Upon  this  issue  evidence  was  adduced 
both  by  the  State  and  in  behalf  of  the  defendant,  and  the  court 
in  its  charge  to  the  jury  explained  the  law  relating  to  such  issue 
fairly,  fully  and  correctly.  No  exceptions  were  taken  to  the 
charge  at  the  time  of  the  trial,  but  in  this  court  coimsel  for  the 
defendant,  while  conceding  that  in  the  main  the  charge  is  a 
good  one,  makes  two  objections  to  it:  First,  because,  after  the 
court  in  one  paragraph  of  the  charge  had  instructed  the  jury- 
that  every  man  is  supposed  to  be  sane  and  responsible  for  his  acts 
imtil  the  contrary  is  shown  to  the  satisfaction  of  the  jury,  it 
again  instructed  them  in  a  subsequent  paragraph  that  the  bur- 
den of  proof  was  upon  the  defendant  to  establish  insanity. 
Second,  because  the  court  omitted  to  instruct  the  jury  that,  if 
they  should  acquit  the  defendant  on  the  groimd  of  insanity,  they 
should  so  state  in  their  verdict. 

With  respect  to  the  first  objection  to  the  charge,  we  do  not 
think  it  is  a  valid  one.  In  this  particular,  as  in  every  other,  the 
charge  expounds  the  law  correctly,  and,  when  considered  in 
connection  with  other  portions  of  the  charge  upon  the  issue  of 
insanity,  it  can  not  be  reasonably  concluded  that  the  legal  pre- 
sumption of  sanity,  and  the  burden  of  proving  insanity,  cor- 
rectly explained  to  the  jury,  could  have  influenced  the  jury 
prejudicially  to  the  defendailt.  It  is  not  contended,  and  could 
not  be  successfully,  that  these  paragraphs  of  the  charge  do  not 
state  the  law  correctly.  (Willson's  Texas  Crim.  Law,  sec.  85.) 
The  objection  is,  that  said  paragraphs  make  the  presumption  of 
sanity  and  the  burden  of  proving  insanity  too  prominent.  We 
do  not  think  the  objection  is  well  made. 

With  respect  to  the  second  objection  we  do  not  regard  it  as  a 
substantial  one.  While  it  is  provided  that  "when  the  defendant 
is  acquitted  on  the  ground  of  insanity,  the  jury  shall  so  state  in 
their  verdict"  (Code  Crim.  Proc,  art.  722),  we  think  this  provi- 
sion is  directory  merely,  and  that,  while  it  would  be  proper  and 
right  for  the  court  to  instruct  the  jury  in  accordance  therewith, 
still,  a  failure  to  do  so,  when  it  does  not  appear  that  the  rights 
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of  the  defendant  were  probably  injured  by  such  omission^  should 
not  be  regarded  e^s  material  error. 

There  is  but  one  serious  question  presented  in  this  case,  and 
that  is,  Does  the  evidence  sustain  the  conviction  upon  the  issue 
of  the  defendant's  insanity?  We  have  given  to  the  evidence  a 
most  careful  and  thorough  consideration,  and  we  are  clearly  of 
the  opinion  that  the  defense  of  insanity  was  sustained,  and  that 
the  defendant  should  have  been  acquitted.  We  have  arrived  at 
this  conclusion  upon  the  following  facts  and  reasons: 

The  homicide  can  not.be  reasonably  accounted  for  upon  any 
other  hypothesis  than  the  insanity  of  the  defendant.  No  motive 
whatever,  for  the  act,  is  disclosed  by  the  evidence.  There  had 
been  no  previous  diflBculty  between  the  deceased  and  the  defend- 
ant; they  were  friendly,  and  had  never  been  otherwise.  Defend- 
ant lived  upon  the  premises  of  the  deceased,  and  was  employed 
as  a  farm  laborer  by  deceased.  They  were  working  together  in 
the  field,  planting  cotton,  the  defendant  sowing  the  cotton  seed. 
Deceased  remarked  to  defendant  that  he  was  making  too  many 
skips  in  sowing  the  seed.  Defendant  made  no  reply,  but  con- 
tinued his  work  for  half  an  hour,  when  he  quit  his  work,  went 
to  his  House,  a  few  hundred  yards  distant,  armed  himself  with 
a  pistol,  which  he  carried  openly  in  his  hand,  returned  to  the 
field,  and,  as  he  approached  where  the  deceased  and  another 
person  (the  brother  of  the  defendant)  were  at  work,  he  was  mut- 
tering and,  as  the  witness  expressed  it,  "rolling  out  the  damns.'* 
The  witness,  and  the  only  eye  witness  of  the  tragedy,  observing 
the  pistol  in  defendant's  hand,  and  hearing  his  mutterings,  called 
the  attention  of  deceased  to  defendant,  and  inquired  what  such 
conduct  meant,  and  the  deceased  replied:  **Green  (meaning  the 
defendant)  must  be  crazy."  Defendant  continuing  to  approach 
deceased  in  the  manner  described,  the  deceased,  evidently  be- 
coming alarmed,  ran  and  defendant  ran  after  him.  When  de- 
ceased had  run  about  one  hundred  yards,  he  stopped,  turned 
aroimd.and  threw  up  his  hands,  when  defendant,  who  was  then 
about  six  feet  distant,  fired  the  pistol,  wounding  deceased  in  the 
head.  Defendant  then  deliberately  walked  away  and  out  of  the 
field.  We  have  recited  the  facts,  substantially,  immediately 
connected  with  the  homicide,  and  as  detailed  by  the  brother  of 
the  defendant,  the  only  person  present  at  the  time  of  the  killing 
except  the  deceased  and  the  defendant  And  we  will  here  remark 
that  this  witness,  although  the  brother  of  the  defendant,  appears 
to  have  stated  fully  and  truthfully  the  facts  of  this  deplbrable 
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occurrence.  The  truth  of  his  narrative  has  not  been  questioned 
in  any  particular,  but  is  strongly  corroborated  by  the  other  evi- 
dence. 

What  do  these  facts  indicate  and  prove?  Do  they  show  express 
malice  ?  Do  they  show  a  sedate  and  deliberate  mind  ?  There  has 
been  no  lying  in  wait,  no  antecedent  menaces,  no  former  grudges, 
no  concerted  schemes  to  do  bodily  injury  to  the  deceased;  in  fact, 
the  evidence  discloses  none  of  the  usual  indicia  of  malice  except 
the  apparently  deliberate  manner  in  which  the  homicide  was 
committed. 

It  can  not  be  reasonably  concluded  that  malice  was  engendered 
in  the  mind  of  the  defendant  by  the  remark  made  to  him  by  the 
deceased  about  the  manner  in  which  he  was  sowing  the  cotton 
seed  Certainly  no  sane  person  would  have  taken  offense  at  such 
a  remark.  If  this  remark  influenced  the  defendant,  after  half 
an  hour^s  brooding  over  it,  to  quit  his  work,  walk  several  hun- 
dred yards  and  back,  and,  in  a  strange,  wild,  imreasoning  man- 
ner, take  the  life  of  his  friend  and  employer,  with  whom  he  had 
lived  and  labored  for  months  previous,  and  in  whose  employment 
he  was  then  earning  a  livelihood,  it  is  to  our  minds  cogent  evi- 
dence that  his  mind  was  diseased — ^his  reason  dethroned.  It  indi- 
cates insanity — ^not  malice — not  a  sedate  and  deliberate  mind^ 
but  a  mind  wrecked,  shattered,  devoid  of  reason,  beclouded  by 
delusions,  and  the  slave  of  wild,  imcontrollable  impulses. 

If  the  facts  we  have  recited  were  the  only  facts  before  us,  our 
consciences  would  force  us  to  conclude  that  the  act  was  the  off- 
spring of  an  insane  mind,  and  could  not  have  resulted  from  a 
sedate  and  deliberate  mind.  But  the  defense  of  insanity  does 
not  rest  alone  upon  the  evidence  we  have  stated.  For  six  or 
seven  months  prior  to  the  homicide,  it  was  the  general  remark 
and  rumor  in  the  neighborhood  in  which  the  defendant  lived, 
among  those  who  associated  with  him  and  observed  him  closely, 
that  his  mental  condition  had  undergone  a  marked  change.  He 
had  become  taciturn,  morose,  imsocial,  absent  minded,  listless, 
apparently  deeply  absorbed  in  thought,  avoiding  company  and 
seeking  solitude.  In  short,  it  was  rumored  in  the  neighborhood 
that  he  was  "going  crazy.*'  And  the  evidence  shows  that  the 
deceased  was  not  only  aware  of  this  nmior,  but  he  believed  the 
truth  of  it;  for,  a  short  time  before  the  homicide,  he  stated  to  a 
friend  that  the  defendant  was  "going  crazy,"  and,  to  establish 
his  assertion,  ordered  the  defendant  to  bring  him  a  rail.  De- 
fendant stood  with  head  down  and  paid  no  attention  to  the  order. 
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After  a  while,  deceased  said  to  him:  *'  Green,  I  told  you  to  bring 
me  a  rail.**  Defendant  said:  *'0h,  I  forgot/'  and  went  and 
brought  the  rail. 

It  is  evident  also  from  the  conduct  and  language  of  the  deceased 
at  the  time  of  the  homicide  that  he  believed  that  the  defendant 
was  insane.  It  was  generally  understood  in  the  neighborhood, 
and  had  been  so  understood  for  six  or  seven  months  prior  to  the 
homicide,  that  the  defendant  was  mentally  changed,  and  several 
instances  of  strange  and  unusual  conduct  on  his  part,  occurring 
prior  to  the  homicide,  and  indicating  mental  derangement,  are 
related  by  witnesses.  His  conduct  immediately  after  the  hom- 
icide, at  the  time  of  his  arrest,  and  during  his  trial,  likewise 
strongly  support  the  defense  of  insanity.  He  made  no  effort  to 
escape  after  he  had  conunitted  the  deed.  He  evinced  no  con- 
cern whatever  about  what  he  had  done.  He  reinained  openly  in 
the  vicinity  of  the  tragedy  from  ten  o'clock  in  the  morning  until 
night,  and  then  went  to  his  house,  within  a  short  distance  of 
where  his  victim  was,  and  went  to  bed.  No  one  arrested  or 
attempted  to  arrest  him  during  the  day,  although  it  was  known 
to  several  what  he  had  done,  and  that  he  was  in  the  immediate 
vicinity.  We  can  only  account  for  this  strange  unconcern  on 
the  part  of  the  defendant,  and  of  the  conununity,  upon  the 
theory  of  defendant's  insanity,  and  the  belief  on  the  part  of  the 
conununity  that  he  was  insane.  If  he  had  been  sane,  having 
every  opportunity  to  escape,  he  certainly  would  have  yielded  to 
the  instinct  of  self  preservation  and  sought  safety  in  flight  or 
concealment.  Had  the  people  of  that  community  believed  him 
to  be  sane,  it  is  indeed  strange  that  they  did  not  inunediately 
arrest  him  and  secure  his  safe  keeping  to  answer  for  his  crime. 
Sane  men,  when  they  perpetrate  such  unprovoked  and  atrocious 
deeds  as  the  defendant  had  perpetrated,  are  not  usually  per- 
mitted to  wander  at  will  in  the  vicinity  of  their  crime  and  in  the 
presence  of  the  society  which  they  have  outraged. 

While  this  court  is  slow  to  disturb  the  verdict  of  a  jury  upon 
the  groimd  that  it  is  not  warranted  by  the  evidence,  it  can  never 
give  its  assent  to  a  verdict  which  forfeits  the  life  of  a  human 
being  when  the  evidence  plainly  shows,  or  even  preponderates  in 
favor  of  the  theory,  that  the  act  committed  was  conceived  and 
executed  by  an  insane,  irresponsible  mind.  It  would  be  a  foul 
blot  upon  the  records  of  justice  and  of  the  law  to  visit  the  ex- 
treme punishment  of  death  upon  one  who  has  already  been 
visited  by  a  misfortime  greater  than  death,  one  whose  reason 
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has  been  dethroned,  whose  mind  has  been  wrecked,  whose 
power  to  choose  between  right  and  wrong  has  been  destroyed. 
In  the  case  before  us,  we  think  the  insanity  of  the  defendant 
was  clearly  established  by  the  evidence,  and  that  the  verdict  of 
the  jnry  is  contrary  to  the  evidence;  and  the  trial  judge  erred  in . 
not  setting  aside  the  verdict  upon  the  motion  of  defendant's 
<x>unsel,  and  because  of  this  error  the  judgment  is  reversed  and 
the  cause  is  remanded. 

Reversed  and  remanded. 

Opinion  delivered  November  9, 1887. 


Vo.  «477. 
John  Buchanan  t;.  The  State. 

1.  BvROiiABY— Cases  Afpbovbd— Indictment  for  Burolabt  by  foroe, 
threats  and  fraud,  althonnrh  it  fails  to  charge  that  the  offense  was  oom- 
mitted  by  day  or  by  night,  iriU  support  a  oonviotion  if  the  proof  shows 
that  the  entry  was  effected  by  aotaal  force  in  the  night  time  applied  to 
the  building.  Note  the  approval  of  Garr*s  case,  19  Texas  Court  of  Ap- 
peals, 685,  and  Martinis  case,  21  Texas  Court  of  Appeals,  1. 

iL  Samb — EviDBNCR. — It  is  not  essential  that  the  State,  on  a  trial  for  bur- 
glary, shall  prove  the  non-consent  of  the  owner,  occupant  or  other 
authorized  person  to  the  entry. 

1  Praotiob— Bills  of  Exception  to  the  exclusion  of  testimony  must  dis- 
close the  relevancy  and  materiality  of  the  proposed  testimony  in  order 
to  receive  the  attention  of  this  court. 

■L  Samb — CHARes  of  thb  Court.— The  occupancy  of  the  owner's  agent  or 
clerk  dimring  the  temporary  absence  of  the  owner  is,  in  law,  the  occupa- 
pation  of  the  owner.  The  trial  'court,  therefore,  did  not  err  in  refusing 
to  charge  the  Jury  to  acquit  if  the  evidence  showed  that  the  house,  when 
entered,  was  in  charge  of  one  P.,  and  not  of  S.,  the  alleged  owner. 

AppBAii  from  the  District  Court  of  Kaufman.  Tried  below  be- 
fore the  Hon*  Anson  Bainey. 

The  conviction  in  this  case  was  for  the  burglary  of  the  store 
house  of  Herman  Schroeder^  and  the  penalty  assessed  was  a 
term  of  two  years  in  the  penitentiary. 

J.  B.  AHlHnfl  was  the  flbrst  witness  for  the  State.  He  testified 
that  he  knew  the  defendant  at  the  time  he  was  shot.    The  wit- 
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ness  then  lived  about  one  hundred  yards  from  Feed's  Mill,  in 
Kaufman  county,  Texas.  The  store  and  post  oflBce  at  Feed's 
Mill  was  kept  by  Herman  Schroeder.  The  said  Schroeder  left 
E^ufman  county  about  five  months  after  the  burglary  of  his 
said  store,  and  now  lives  in  Illinois.  The  said  burglary  was  per- 
petrated in  July,  1884.  Witness  was  with  Schroeder  when  he 
arranged  a  pistol  behind  the  cash  drawer;  that  pistol  was  a 
thirty-eight  calibre  Smith  &  Wesson's  five  shooter.  On  the 
Tuesday  preceding  the  Friday  on  which  Schroeder  arranged  the 
pistol  behind  the  cash  drawer,  the  witness  and  the  said  Schroe- 
der went  on  a  fishing  excursion  down  the  Trinity  river.  De- 
fendant was  wounded  on  the  night  of  the  Tuesday  that  witness 
and  Schroeder  started  on  their  excursion.  The  pistol  was 
arranged  to  be  discharged  by  an  effort  to  open  the  cash  drawer^ 
and  was  so  arranged  by  Schroeder  to  protect  the  cash  drawer. 
Witness  knew  that  the  pistol  was  loaded  with  conical  ball 
cartridges,  and  was  left,  as  arranged,  by  Schroeder,  on  the  said 
Tuesday.  When  witness  and  Schroeder  returned  on  the  follow- 
ing Thursday,  they  foimd  that  the  pistol  had  been  discharged,, 
but  witness  could  not  say  when  it  was  discharged.  The  store 
was  locked  up  when  the  witness  and  Schroeder  started  on  their 
fishing  excursion.  Schroeder  and  witness  were  together  from 
the  time  they  started  on  their  excursion  imtil  they  got  back. 
The  store  house  belonged  to  Doctor  Crawley,  but  was  rented 
and  occupied  by  Schroeder,  who  kept  a  store  and  the  post  oflBce 
in  it.  George  Peed  was  left  in  charge  of  the  store  house  during 
the  absence  of  Schroeder  and  witness,  and  the  said  Peed  received 
and  delivered  the  mail  during  that  time.  Defendant  then  lived 
with  his  father  in  the  Feed's  mill  neighborhood. 

George  Feed  testified,  for  the  State,  that,  on  the  morning  in 
July  or  August,  1884,  after  the  defendant  got  shot,  he,  witness, 
went  into  Schroeder's  store  to  attend  to  the  United  Stafes  mail 
matters.  He  found  that  the  southwest  door  of  the  store  building^ 
had  been  broken  open.  An  overturned  coal  oil  lamp,  broken 
into  fragments,  lay  in  the  middle  of  the  fioor,  and  the  floor 
around  it  was  saturated  with  oil.  A  paper  hat  box  also  lay  in 
the  middle  of  the  floor.  It  was  the  box  which  was  used  in 
arranging  the  pistol  above  the  cash  drawer.  A  bullet  hole 
passed  through  the  said  box,  but  witness  could  not  discover  that 
the  bullet  struck  the  wall  any  where.  Witness  did  not  see  the 
defendant  about  Schroeder's  store  at  any  time  during  Tuesday, 
nor  did  he  hear  the  report  of  a  pistol  when  it  was  discharged  on 
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Tuesday  night.  Witness  was  left  by  Schroeder  in  charge  of  the 
store  and  post  office,  during  his  absence  on  a  fishing  excursion. 
Witness  did  not  miss  any  money  from  the  cash  drawer,  nor  did 
he  miss  any  goods  from  the  store.  Schroeder  warned  the  wit- 
ness about  the  arrangement  of  the  pistol  over  the  cash  drawer. 
The  road  forked  about  two  hundred  yards  south  of  Schroeder's 
store.  The  fork  passing  immediately  by  the  store  was  known  as 
the  Porter  Bluflf  and  Kaufman  road,  and  the  other,  which  bore 
off  northwesterly,  was  known  as  the  Scurry  road.  Squire 
Buchanan,  the  defendant's  father,  lived  about  three-quarters  of 
a  mile  south  of  the  store  and  below  the  forks  of  the  road.  On 
th^  morning  after  the  store  was  broken  into,  Sheriff  Wilson 
came  to  the  store  and  in  company  with  witness  examined  it. 

Alex.  Wilson  testified,  for  the  State,  that  he  went  to  Schroe- 
der's  store  to  investigate  the  burglary  on  the  morning  after  it 
was  said  to  have  occurred.  Squire  Buchanan  was  then  absent 
from  home.  Witness,  however,  went  to  Mr.  Buchanan's  house 
where  he  found  the  defendant  suffering  from  a  serious  gun  shot 
wound  in  the  bowels.  Witness  then  went  to  Schroeder's  store 
with  George  Peed,  and  found  a  Smith  &  Wesson  five  -shooter  ar- 
ranged as  a  spring  gun  over  the  cash  drawer.  One  chamber  had 
been  recently  discharged,  and  four  were  still  loaded  with  cart- 
ridges. A  ball  had  passed  through  a  paper  box,  but  witness  could 
not  find  any  other  thing  or  pla^e  in  the  store  that  it  struck. 

Doctor  H.  J.  Snow  testified,  for  the  State,  that  he  was  called 
to  see  the  defendant  on  the  night  that  he  was  shot.  He  found 
the  defendant  suffering  from  a  pistol  or  gun  shot  shot  wound  in 
the  stomach.  The  ball  entered  the  body  just  below  the  navel, 
and  passed  straight  through,  lodging  under  the  skin  at  the  back 
near  the  spinal  colimotn.  When  witness  left  Mr.  Buchanan's 
he  went  to  Mr.  Patton's  house,  thence  with  Doctor  W.  H.  Snow 
to  the  store  to  meet  Plimamer  Buchanan,  his  object  being  to  as- 
certain how  defendant  got  shot.  When  they  got  to  the  store 
they  met  Plimamer  Buchanan,  who  either  had  an  old  pair  of  sad- 
dle bags,  or  directed  their  attention  to  a  pair  somewhere  in  the 
immediate  vicinity.  Witness  merely  remembered  the  incident. 
Witness  and  Doctor  W.  H.  Snow  went  by  Patton's  to  find  out  if 
Patton  had  shot  defendant.  On  the  morning  after  defendant 
was  shot  the  witness  heard  of  Schroeder's  store  having  been 
broken  open.  When  witness  left  defendant  on  the  morning  after 
he  was  shot,  witness  thought  defendant  would  die,  and  defend- 
ant appeared  to  entertain  the  same  opinion. 
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Mrs.  J.  B.  Adkins  testified,  for  the  State,  that,  at  about  nine 
or  ten  o'clock  on  the  night  that  Schrbeder's  store  was  broken 
into,  she  heard  the  report  of  a  pistol  fired  in  the  direction  of 
Schroeder's  store.  At  the  same  time  she  heard  what  she  took  to 
be  the  falling  o£  a  table  and  the  groaning  and  talking  of  a  man* 
Shortly  afterwards  a  horse  left  the  vicinity  of  the  store  and  went 
oflf  towards  Squire  Buchanan's  house,  On  the  next  morning  the 
witness  heard  of  the  breaking  open  of  Schroeder's  store.  Wit- 
ness had  been  told  about  the  arrangement  of  the  pistol  above  the 
cash  drawer  in  the  store.  Mr.  Broughton  and  his  family  lived 
about  two  himdred  yards  from  the  store,  and  Mr.  Frank  Sharp 
about  one  hundred  yards  further.  A  negro  family  lived  about 
one  hundred  and  fifty  yards  from  the  store.  Doctor  Crawley 
lived  about  one  hundred  yards  from  the  store.  People  went  U> 
the  store  every  day  for  their  mail.  Mr.  Schroeder  and  witness's 
husband  were  absent  on  a  fishing  excursion  at  the  time  the  store 
was  broken  open. 

Alf.  Patton  testified,  for  the  State,  that  he  remembered  the 
occasion  on  which  Schroeder's  store  was  broken  open.  Witness 
did  not  see  the  defendant  on  that  day  or  night.  He  was  then  on 
good  terms  with  the  defendant,  and  never  had  a  quarrel  with 
defendant  and  did  not  shoot  the  defendant.  Witness  had  em- 
ployed counsel  to  prosecute  in  this  case. 

Mrs.  Arnold  and  Mrs.  English  testified,  for  the  State,  that  they 
were  sitting  up  at  the  house  of  the  latter,  about  a  half  mile  from 
Schroeder's  store,  on  the  night  of  the  alleged  burglary.  At 
about  ten  o'clock  on  that  night  they  heard  the  report  of  a  pistol 
fired  at  or  near  the  store.  On  the  next  morning  they  heard  that 
the  defendant  was  shot  during  the  night,  and  that  Schroeder's 
store  had  been  broken  into. 

Robert  Hutcherson  testified,  for  the  State,  that  he  measured 
his  body  with  the  height  of  Schroeder's  coimter  at  the  cash  box, 
and  found  that  the  counter  struck  him  about  the  navel.  He 
thought  the  defendant  was  a  little  taller  than  himself. 

Doctor  W.  H.  Snow,  for  the  State,  corroborated  the  testimony 
of  Doctor  H.  J.  Snow,  and  in  addition  stated  that  he  cut  the  ball 
from  under  the  skin  on  the  defendant's  back.  It  was  a  thirty* 
eight  caliber  conical  cartridge  ball. 

Frank  Sharp  testified,  for  the  State,  that,  early  on  the  morning 
after  the  burglary,  he,  having  heard  of  the  burglary  of  the  store 
and  the  wounding  of  the  defendant,  went  to  the  store  to  examine 
the  premises.    Outside  of,  and  near  the  door  which  was  broken 
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oi>en,  the  witness  saw  the  tracks  of  a  man  and  a  horse.  The 
horse  tracks  came  to  the  store  from  the  souths  and  leaving  the 
store  went  south. 

The  State  closed. 

Bufe  Day  testified^  for  the  defense^  that  he  and  Plummer 
Buchanan,  defendant's  brother,  went  to  the  Schroeder  store  on 
the  morning  after  the  burglary.  They  went  specially  to  look  for 
horse  and  man  tracks.  They  made  a  close  examination  of  the 
ground  all  about  the  premises,  but  discovered  no  such  tracks. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Marion  &  Huff  master  and  J.  8.  Woods,  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

WiLLSON,  Judge.  L  It  is  charged  in  the  indictment  that  the 
burglary  was  committed  by  means  of  force,  threats  and  fraud, 
and  that  the  defendant  did  ^^ break  and  enter"  the  house.  The 
time,  whether  day  time  or  night  time,  is  not  alleged.  It  has 
been  held  by  this  court  that  such  an  indictment  will  support  a 
conviction  for  either  a  day  time  or  night  time  burglary,  if  the 
proof  shows  that  the  force  used  in  the  perpetration  of  the  bur- 
glary was  applied  to  the  building.  (Martin  v.  The  State,  21  Texas 
Ct.  App.,  1;  Carr  v.  The  State,  19  Texas  Ct.  App.,  635.)  In  this 
case  the  evidence  sufficiently  establishes  that  the  burglary  was 
committed  in  the  night  time,  and  by  means  of  force  applied  to 
the  building. 

IL  Defendant's  first  bill  of  exception  relates  to  the  admission 
of  testimony  which,  even  if  the  same  was  inadmissible,  was  im- 
material, and  could  not  have  influenced  the  verdict  of  the  jury 
in  any  manner. 

IIL  It  was  imnecessary  to  prove  that  the  house  was  entered 
without  the  consent  of  the  owner  or  occupant  thereof,  or  of  any 
person  authorized  to  give  such  consent.  (Taylor  v.  The  State,  23 
Texas  Ct.  App.,  639;  Smith  v.  The  State,  22  Texas  Ct.  App.,  350, 
and  cases  therein  cited.)  It  is  therefore  wholly  immaterial  that 
the  State  was  permitted  to  prove  the  non-consent  to  the  entfy  of 
the  person  who  temporarily  had  charge  of  the  house. 

IV.  As  to  the  defendant's  third  bill  of  exception,  it  does  not 
present  the  question  sought  to  be  raised  in  a  manner  to  enable 
this  court  to  determine  it.    Even  if  the  explanation  of  the  de- 
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fendant  as  to  when,  where  and  how  he  was  wounded  was  admis- 
sible in  his  behalf,  we  are  not  informed  what  the  statements 
were,  and  can  not,  therefore,  say  that  they  were  material  to  the 
defendant.  It  may  be,  for  aught  we  know,  that  said  statements 
were  that  he  received  the  woimd  at  the  time  and  place  of  the 
burglary,  and  while  engaged  in  its  commission.  If  such  were 
his  statements,  he  certainly  could  not  be  heard  to  complain  that 
they  were  not  received  in  evidence.  A  bill  of  exception  taken 
to  the  exclusion  of  testimony  must  disclose  the  relevancy  and 
materiality  of  the  proposed  testimony.  Inferences  will  not  be 
indulged  to  supply  the  omission  of  such  essentials.  (Luttrell  v. 
The  State,  14  Texas  Ct.  App.,  147;  Sutton  v.  The  State,  16  Texas 
Ct.  App.,  490;  Counts  v.  The  State,  19  Texas  Ct.  App.,  450.) 

V.  It  is  alleged  in  the  indictment  that  the  house  burglarized 
was  owned  and  occupied  at  the  time  by  one  Herman  Schroeder. 
It  was  proved  that  said  Schroeder  occupied  the  house  as  a  store 
house,  and  that  the  post  office  was  also  kept  in  said  house.  At 
the  time  of  the  burglary  Schroeder  was  temporarily  absent  from 
his  home  and  store  house  on  a  fishing  excursion,  and  had  left  the 
house  in  charge  of  one  Peed  during  said  absence.  Peed  seems 
to  have  been  in  charge  of  the  house  merely  as  a  clerk  or  em- 
ploye of  Shroeder,  and  his  possession  or  occupancy  of  it  was 
only  temporary  and  subordinate  to  that  of  Schroeder,  and  was,  in 
legal  contemplation,  the  possession  and  occupancy  of  Schroeder. 
(Code  Crim.  Proc.,  article  426;  Clark  v.  The  State,  23  Texas  Ct. 
App.,  612;  Littleton  v.  The  State,  20  Texas  Ct.  App.,  168;  Frazier 
V.  The  State,  18  Texas  Ct.  App.,  434;  Bailey  v.  The  State,  18 
Texas  Ct.  App.,  426.)  It  was  not  error,  therefore,  to  refuse  the 
special  charge  requested  by  the  defendant  to  the  effect  that  if 
the  evidence  showed  that  the  house  entered  was  in  charge  of 
Peed  and  not  of  Shroeder  at  the  time  it  was  entered,  they  would 
acquit  the  defendant. 

We  have  found  no  error  in  the  conviction,  and  the  judgment  is 
affirmed. 

Jffirmed. 

Opinion  delivered  November  9, 1887. 
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No.  2669. 
Hugh  Owen  v.  The  State. 

0B8TBTT0TI0N  OF  PUBLIC  RoAi>— EviDBKOB.— The  evidence  in  this  case 
showing  that  the  road  obstructed  was  not  located  in  accordance  with 
the  order  of  the  commissioners  court  establishing  it,  and  that,  there- 
fore, it  was  not  a  public  road;  and  that,  whether  a  public  or  private 
road,  it  was  obstructed  by  the  accused,  not  willfully,  but  with  the  belief, 
and  with  good  cause  to  believe,  that  he  had  the  legal  right  to  obstruct 
it,  does  not  support  this  conviction. 

Appeal  from  the  County  Court  of  Navarro.  Tried  below 
before  the  Hon.  J.  H.  Bice,  County  Judge. 

This  conviction  was  for  obstructing  a  public  road,  and  the 
penalty  assessed  was  a  fine  of  fifteen  dollars. 
The  opinion  summarizes  the  proof. 

Stmkins  it  Nieblett,  for  the  appellant. 

W.  L.  DavidsoHy  Assistant  Attorney  General,  for  the  State. 

WiiiLSON,  Judge.  At  the  time  the  road  in  question  was 
located  over  the  defendant's  land  he  was  a  minor,  and  he  did 
not  arrive  at  the  age  of  maturity  imtil  less  than  two  years  prior 
to  the  time  that  he  obstructed  the  road  by  fencing  across  it.  The 
road  was  not  located  on  the  line  designated  by  the  order  of  the 
commissioners  court.  The  route  designated  by  said  order  did 
not  pass  over  defendant's  land,  but  along  its  boundary  line.  In 
locating  the  road  upon  the  ground,  however,  in  order,  we  pre- 
sume, to  shorten  the  distance,  it  was  placed  upon  defendant's 
land,  which  was  at  that  time  uninclosed  prairie;  but  this  was 
with  the  express  understanding  at  the  time  that  when  the  own- 
ers of  said  land  should  desire  to  enclose  it,  the  road  should  be 
changed  to  the  route  designated  in  the  order  of  the  commission- 
ers court  establishing  it. 

Defendant  desiring  to  enclose  his  land,  consulted  attorneys 
with  regard  to  his  right  to  do  so,  informing  his  attorneys  of  the 
facts  stated  above,  and  said  attorneys  advised  him  that  he  had 
the  right  to  enclose  his  land,  and  he  acted  upon  this  advice, 
which  resulted  in  this  prosecution  and  conviction. 
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We  are  clearly  of  the  opinion  that  the  conviction  is  wrong  for 
two  reasons.  First,  the  evidence  shows  that  the  road  located 
over  defendant's  land  was  placed  there  without  authority  of  law, 
and  was  not  a  public  road.  Second,  conceding  that  it  might 
and  should  be  regarded  as  a  public  road,  the  evidence  shows 
that  defeudant  obstructed  it  believing,  and  having  good  reason 
to  believe,  that  he  had  a  legal  right  to  do  so,  and  therefore  did  not 
willfully  obstruct  it  Because  the  conviction  is,  in  our  opinion, 
against  tiie  evidence  and  the  law,  the  judgment  is  reversed  and 
cause  remanded. 

Reversed  and  remanded. 

/Opinion  delivered  November  9, 1887. 


No.  2674 
Davb  McClbavland  v.  The  State. 

1.  Assault  to  R4PS.~-Ch4ROS  of  the  Court  upon  a  trial  for  aBsault  t» 
rape  icstmcted  the  Jury  that  **the  law  provides  that  aoy  persoQ  shall 
assault  a  woman  with  the  intent  to  commit  the  offense  of  rape,  he  shall 
be  punished,''  etc;  the  error  complained  of  heing  the  omission  of  the 
word  **if''  hetweeen  the  wordfi  *'that"  and  ^'any.*"  Held^  that  the 
omission  is  immaterial  in  view  of  another  paragraph  of  the  charge  which 
properly  defines  the  offense. 

%,  Bams.— The  coart  charged  the  jury  that  **the  use  of  any  unlawful  vio- 
lence offered  to  another  with  intent  to  injure,''  etc,  the  objection  urged 
being  to  the  use  of  the  word  '^offered"  instead  of  the  statutory  words 
**upon  the  person,"  in  defining  assault  and  battery.  The  defenses  inter- 
posed were  alibi,  fabricated  accasatlon,  and  that  the  acts  charged 
against  the  accused,  if  proved,  would  not  show  an  intent  on  his  part  to 
rape.  Whether  or  not  the  acts  of  the  defendant  constituted  an  assault 
and  battery  was  not  an  issue  of  the  case,  and,  under  such  circumstances,  . 
it  is  Tield  that  the  substitution  of  the  word  ** offered"  for  the  words 
*'  upon  the  person  "  was  not  error  to  the  prejudice  of  the  accused. 

8.  Samb.— However  erroneous  a  charge  of  the  court  may  be,  if  it  redounds 
to  the  benefit  of  the  accused  he  can  not  be  heard  to  complain. 

4.  Bamb— Nbw  Tbiai#— Nbwxy  Discovbrbd  Evidbncb— Fact  Cabb.— 
Bee  the  statement  of  the  case  for  evidence  sufficient  to  support  a  eonvi^ 
tion  for  assault  with  intent  to  rape,  but  also  for  newly  discovered 
evidence  held  to  have  demanded  of  the  trial  court  the  award  of  a  new 
triaL 
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Appeal  from  the  District  Court  of  Smith*  Tried  below  before 
the  Hon.  F.  J.  McCord. 

The  conviction  in  this  case  was  for  an  assault  with  intent  to 
rape,  upon  the  person  of  Olie  Stephens,  and  the  penalty  assessed 
against  the  appellant  was  a  term  of  two  years  in  the  peniten- 
tiary. 

Olie  Stephens  was  the  first  witness  for  the  State.  She  testified 
that  she  was  twelve  years  old,  and  lived  with  her  father  at  his 
house  in  Smith  county,  Texas.  Witness's  mother  was  dead.  On 
the  second  Sunday  in  July,  1887,  ibe  defendant  came  to  witness's 
father's  house,  and  told  witness  that  his  sister  Osie  wanted  to 
*  Bee  witness,  and  had  sent  him  for  her.  Witness  replied  that  she 
could  not  then  leave  home.  Defendant  then  asked  witness  to  go 
with  him  to  the  orchard  and  show  him  some  peaches.  Witness 
and  her  sister  Lula  went  with  him  to  the  orchard.  When  Lula 
had  fillpd  a  bucket  with  peaches,  she  went  with  it  to  the  house. 
After  she  had  gone  defendant  told  witness  that  he  would  give 
her  a  silk  handkerchief  if  she  would  lie  down  for  him.  Witness 
declined  and  turned  to  go  back  to  the  house,  when  defendant 
seized  and  threw  her  to  the  groimd,  got  straddle  of  her  and  tried 
to  pull  her  clothes  up.  Witness's  hands  being  free,  she  held  her 
clothes  down  and  called  to  her  sister  Lula.  Lula  shortly  ap- 
peared, and  as  soon  as  defendant  saw  her  he  sprang  up  and  ran 
oflE  through  the  orchard.  Witness  did  not  tell  her  father  be- 
cause she  w^as  afraid  he  would  whip  her  for  going  into  the  or- 
chard with  defendant.  Her  father  heard  of  it  through  her  little 
brother,  who  overheard  her  and  her  sister  Lula  talking  about 
the  assault.  What  the  defendant  did,  he  did  without  the  wit- 
ness's consent.  The  assault  occurred  shortly  after  the  dismissal 
of  Sunday  school. 

Lula  Stephens,  for  the  State,  testified  substantially  as  did  the 
prosecutrix,  up  to  the  time  that  she  left  the  defendant  and  the 
prosecutrix  in  the  orchard.  She  stated  in  addition  that  when  she 
put  her  bucket  of  peaches  in  the  house,  she  started  through  the 
orchard  to  a  neighboring  house  to  get  some  fire  for  the  purpose 
of  preparing  dinner.  She  had  proceeded  about  fifty  yards  when 
she  heard  Olie  calling  for  her.  She  ran  to  the  place  near  the 
old  well  in  the  orchard,  where  she  had  left  Olie  but  a  few  min- 
utes before.  When  she  got  in  seeing  distance,  she  saw  that  de- 
fendant had  Olie  down  in  the  weeds,  was  on  top  of  her,  and  was 
trying  to  pull  her  clothes  up.    About  that  time  the  defendant 
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diBcovered  witness,  and  jumped  up  and  fled.  Olie  then  went 
with  witness  to  the  neighbor's  house  and  thence  back  home. 

Miles  Stephens  testified,  for  the  State,  that  he  was  the  father  of 
Olie  and  Lula  Stephens,  the  preceding  witnesses  He  was  not 
at  home  on  the  day  of  the  alleged  assault.  A  few  days  after- 
wards he  heard  his  infant  son,  who  could  scarcely  talk,  saying 
something  about  Dave  McCleavland  and  Olie.  He  thereupon 
called  up  Olie  and  Lula,  and  asked  them  what  McCleavland  had 
done.  They  told  him  that  on  the  day  of  his  absence  from  home 
defendant  threw  Olie  down  in  the  orchard  and  attempted  to  have 
forcible  connection  with  her.  Witness  asked  Olie  why  she  had 
not  informed  him  sooner.  She  replied  that  she  was  afraid  wit- 
ness would  whip  her  for  leaving  the  house  when  he  had  told  her 
not  to  leave  it.  Witness  then  whipped  her  for  leaving  the  house 
and  for  not  informing  him  of  the  outrage,  and  then  went  before 
John  Price,  a  negro  justice  of  the  peace,  and  made  complaint 
against  the  defendant.  On  the  Thursday  after  the  coipplaint 
was  filed,  Jim  McCleavland,  defendant's  father,  and  Butler  came 
to  witness's  field  where  witness  was  at  work,  and  witness  and 
Jim  McCleavland  had  a  private  conversation  about  this  matter. 
Witness  told  said  McCleavland  what  his  daughters  had  told  him 
about  the  matter,  as  he  has  testified  here,  but  did  not  tell  him 
that  he  had  to  whip  Olie  to  make  her  confess  to  the  outrage  per- 
petrated on  her. 

The  State  closed. 

George  McCleavland,  the  brother  of  the  defendant,  testified, 
in  his  behalf,  that  he  and  the  defendant  and  Albert  Mitchell 
were  together  all  day  on  the  second  Sunday  in  July,  1887,  and 
he  knew  that  the  defendant  was  not  at  Miles  Stephens's  house  on 
that  day.  Witness,  defendant  and  Albert  Mitchell  went  direct 
from  Sunday  school  on  that  day  to  aunt  Aithey  Mitchell's  house, 
where  Albert  ate  dinner.  The  three  parties  thence  went  to  wit- 
ness's house,  where  defendant  and  witness  ate  dinner.  Defend- 
ant and  Albert  then  went  to  church,  and  witness  stayed  at 
home.  According  to  this  witness  the  first  Sunday  in  July  was 
the  twenty-fifth  day  of  that  month,  and  the  second  Sunday  was 
the  eighteenth  day  of  the  month,  which  information  he  declared 
he  obtained  from  the  columns  of  a  reliable  almanac.  Albert 
Mitchell  testified,  for  the  defense,  substantially  as  did  the  wit- 
ness George  McCleavland. 

W.  T.  Mitchell  testified,  for  the  defense,  that,  just  before  sun 
down  on  the  day  of  the  alleged  assault,  he  met  defendant  and 
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Albert  Mitchell  near  Zion  church,  which  was  three  and  a  half 
miles  from  Miles  Stephens's  house. 

Jim  McCleavland,  the  father  of  the  defendant,  testified,  in  his 
behalf,  that  the  defendant  was  sixteen  years  old.  Witness,  a 
few  evenings  after  the  complaint  in  this  case  was  filed,  had  a 
conversation  with  Miles  Stephens,  the  father  of  Olie,  in  the 
course  of  which  conversation  Miles  Stephens  told  him  that  Olie 
first  denied  that  defendant  had  thrown  her  down,  but  that  he 
whipped  her  and  made  her  confess. 

Calhoim  Butler  testified,  for  the  defense,  substantially  as  did 
Jim  McCleavland,  and  in  addition  that  he  and  Jim  McCleavland 
were  traveling  over  the  country  inquiring  after  the  health  of  the 
conamunity  when  they  met  Miles  Stephens,  at  the  time  said 
Stephens  and  Jim  McCleavland  had  the  conversation  deposed  to 
by  himself  and  McCleavland.  Witness  supposed  that  the  meet- 
ing of  himself  and  McCleavlajid  on  that  day  was  by  chance.  He 
did  not  know  whether  he  or  McCleavland  proposed  to  go  by 
Stephens's.  This  case  was  not  discussed  by  witness  and  Jim 
McCleavland  on  that  day  before  they  reached  Stephens's  house, 
nor  did  they  speak  of  it  after  they  left.  The  defendant  then 
introduced  the  complaint  made  by  Miles  Stephens  before  the 
justice  of  the  peace,  and  the  case  was  closed. 

In  support  of  his  motion  for  new  trial,  based  iipon  newly  dis- 
covered evidence,  the  defendant  filed  the  affidavit  of  Miles  Steph- 
ens to  the  effect  that  in  his-  testimony  on  this  trial  he  was 
mistaken  in  locating  the  time  of  the  offense  on  the  second  Sun- 
day in  July,  1887;  that  the  assault  occurred  on  the  Sunday  in 
July  when  he  attended  services  at  Zion  church,  conducted  by 
the  Eev.  Mr.  Wesley,  which,  upon  reflection  and  information, 
he  now  knew  to  have  been  on  the  first  Sunday  in  that  month. 
The  defendant  also  filed  the  affidavit  of  the  Rev.  Mr.  Wesley  to 
the  effect  that  he  preached  in  Zion  church  on  the  first  Sunday  in 
July,  1887..  and  on  no  other  Sunday  in  that  month,  and  that  he  saw 
Miles  Stephens  at  the  Zion  church  during  the  service  on  that  said 
first  Sunday.  The  affidavits  of  several  other  witnesses  were 
such  as,  if  they  testified  on  a  new  trial  as  they  stated  in  their 
affidavits,  and  such  testimony  was  found  t5  be  true,  it  would 
establish  the  defendant's  whereabouts,  on  the  entire  first  Sunday 
in  July,  elsewhere  than  at  Miles  Stephens's  house  or  in  his 
orchard,  where  the  offense  was  alleged  to  have  been  conmiitted. 

White  &  Edwards,  for  the  appellant. 
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W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

Hurt,  Judge.  This  is  a  conviction  for  assault  to  rai>e. 
The  following  errors  are  assigned:  (1.)  That  there  was  error 
in  that  portion  of  the  court's  charge  to  the  jury  which  instructs 
them  that  ''the  law  provides  that  any  person  shall  assault  a 
woman  with  intent  to  conmiit  the  offense  of  rape,  he  shall  be 
punished,**  etc.  The  word  "if"  is  omitted  from  between  the 
words  "  that "  and  ' '  any.**  There  is  a  full  and  correct  description 
of  the  offense  in  another  part  of  the  charge,  and  the  paragraph 
complained  of  is  simply  to  inform  the  jury  as  to  the  punishment. 
The  omission  of  the  word  ''if**  could  not  have  injured  appel- 
lant. 

(2.)  "The  court  erred  in  that  portion  of  the  charge  which 
reads:  *The  use  of  any  unlawful  violence  offered  to  another 
with  intent  to  injure  her,***  etc.  "Offered**  is  used,  instead  of 
*'upon  the  person,**  to  define  an  assault  and  battery.  There  was 
no  issue  upon  the  trial  as  to  whether  the  acts  of  defendant  con- 
stituted an  assault  and  battery  upon  the  person  of  the  prosecutrix. 
The  defense  was  alibi,  fabricated  accusation,  and  that  the  acts 
charged,  conceding  them  to  have  been  conmoiitted,  were  not  such 
as  to  warrant  the  inference  of  an  intention  to  rape.  There  was 
no  error  in  this  charge  that  resulted  in  injury  to  appellant,  imder 
the  circumstances. 

(3.)  Error  in  this:-  "The  intent  at  the  time  on  the  part  of  the 
defendant  must  have  been  to  overcome  all  resistance,**  etc.  The 
objection  is  that  this  charge  does  not  specifically  point  out  the 
time  referred  to  in  the  charge.  Now,  evidently  no  juror  could 
have  misunderstood  what  time  was  alluded  to  in  this  part  of  the 
charge,  when  considered  in  connection  with  the  whole  charge. 
Clearly  the  jury  must  have  understood  it  to  be  the  time  when 
the  assault  to  commit  the  rape  was  made,  that  they  must  believe 
it  was  the  intention  of  the  defendant  to  overcome  all  resistance 
which  might  be  offered  by  the  prosecutrix. 

(4)  "If  defendant  assaulted  the  prosecutrix  with  a  view  to 
fondle  with  her,  and  by  persuasion  induce  her  to  comply  and 
consent  to  intercouse,  it  would  not  be  a  rape.**  The  objection 
urged  to  this  charge  is  that  there  is  no  evidence  to  support  it. 
If  this  be  so,  the  charge  was  favorable,  and  not  at  all  calculated 
to  injure  the  defendant.  There  was  no  objection  to  the  charge, 
and  no  instructions  were  asked  upon  this  subject. 

(5.)    "The  court  erred  in  overruling  defendant's  motion  for 
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new  trial,  because  the  conviction  was  unsupported  by  the  evi- 
dence,  and  because  of  newly  discovered  evidence.**  The  law 
of  the  case  was  fully,  cleariy  and  very  favorably  submitted  to 
the  jury;  and,  while  we  might  not,  if  jurors,  have  arrived  at 
the  conclusion  reached  by  them,  still  we  doubt  the  propriety  of 
reversing  the  judgment  upon  the  groimd  that  the  evidence  does 
not  support  the  verdict.  Upon  the  groimd  of  **  newly  discovered 
evidence,'*  however,  we  are  of  opinion  that,  under  the  peculiar 
circumstances  of  this  case,  a  new  trial  should  have  been  granted. 
The  judgment  is  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 
Opinion  delivered  November  9, 1887, 


No.  2480, 

A.  A.  Steagald  v.  The  State. 

KuRBER— EvmsNOB— The  Ck>RPU8  Dbucti  being  the  issue  under  imme- 
diate inquiry,  the  State  was  permitted  to  ask  its  medical  witness  how,  in 
his  opinion,  based  upon  the  examination  of  the  body,  the  injuries  thereon 
were  inflicted.  The  defense  objected  that  the  question  called  for  the 
mere  oondosion  of  the  witness  as  an  individnal,  and  not  for  hlf  opinion 
as  an  expert,  and  that  it  involved  matter  upon  which  the  Jury  were  as 
competent  to  form  an  opinion  as  the  witness.  The  objection  was  over- 
mled,  and  the  witness  was  permitted  to  state  his  opinion  as  an  indi- 
vidual as  to  'i;he  only  way  he  could  imagine  the  peculiar  injuries  were 
inflicted."  Held^  that  the  objection  should  have  been  sustained,  but 
that,  in  view  of  the  other  evidence  in  the  case,  the  question  and  answer 
prejudiced  no  right  of  the  accused;  wherefore  the  error  was  immatttiaL 
See  the  opinion  for  an  elaboration  of  the  ruling. 

AppEAii  from  the  District  Court  of  Cooka  Tried  below  before 
the  Hon.  F.  K  Finer. 

The  indictment  in  this  case^  which  charged  the  appellant  with 
the  murder  of  the  infant  of  his  daughter,  Mollie  Steagald,  in 
Clay  county,  Texas,  on  the  twentieth  day  of  January,  1886,  was 
filed  in  the  district  court  of  Clay  county  on  the  sixteenth  day  of 
March,  1886,  and  within  a  few  days  thereafter  the  appellant  was 
placed  upon  his  trial  in  the  district  court  of  the  said  Clay  county. 
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That  trial  resulted  in  the  conviction  of  the  appellant  in  the  first 
degree,  the  jury  assessing  the  death  penalty  against  him.  From 
that  conviction  the  appellant  appealed  to  this  court,  which,  at  its 
Tyler  term,  1886,  reversed  the  judgment  because  of  error  com- 
mitted by  the  trial  court  in  overruling  the  motion  for  new  trial, 
which,  among  other  reasons,  was  applied  for  because  of  the  fail- 
ure of  the  trial  judge  under  the  peculiar  circumstances  sur- 
rounding the  case,  to  order  a  change  of  the  venue  upon  his  own 
motion.  Upon  the  reversal  of  the  case,  the  judge  of  the  district 
court  of  Clay  county,  upon  his  own  motion,  ordered  the  change 
of  venue  to  Cooke  county,  in  the  district  court  of  which,  at  its 
spring  term,  1887,  this  trial  was  had,  resulting  in  the  appellant's 
conviction  for  murder  in  the  first  degree,  with  a  life  term  in  the 
penitentiary  assessed  as  his  punishment. 

The  report  of  the  proceedings  of  the  first  trial  of  the  appel- 
lant, comprehending  a  full  statement  of  the  evidence  then  ad- 
duced, will  be  found  in  the  twenty-second  volume  of  the  Eeports, 
commencing  on  page  464.  The  evidence  presented  upon  this 
trial  was  substantially  the  same  as  that  adduced  upon  the  for- 
mer trial,  except  that,  upon  this  trial,  the  counsel  for  the  State 
elicited  from  one  of  the  medical  witnesses  a  more  positively  ex- 
pressed opinion  that  the  wounds  found  upon  the  body  of  the  de- 
ceased were  inflicted  before  death,  proved  more  directly  the 
predicate  upon  which  the  written  testimony  of  the  witnesses 
residing  out  of  the  State  was  admitted,  and  produced  the  addi- 
tional witnesses  who  testified  to  the  facts  set  forth  in  the  opinion 
of  the  court  and  in  the  summary  which  follows. 

Doctor  S.  G.  Bittick,  the  first  witness  for  the  State,  testified 
substantially  as  he  did  upon  the  first  trial  of  the  defendant.  Re- 
ferring to  his  testimony,  as  it  will  be  found  set  out  in  the  report 
of  that  case  (22  Texas  Ct.  App.,  464),  it  will  be  seen  that  he  stated 
that  when  he  first  arrived  at  the  house  of  the  defendant,  during 
the  labor  of  his  daughter  MoUie,  and  before  the  birth  of  the 
child,  he  found  no  one  present  but  defendant  and  his  wife  and 
an  old  lady  whose  name  he  did  not  know.  Reiterating  that  state- 
ment upon  this  trial,  the  witness  said  that  he  had  ascertained 
the  name  of  the  old  lady  since  the  former  trial,  and  that  it  was 
Mrs.  Candler.  According  to  the  statement  of  the  witness  on 
this  trial,  Mrs.  Candler  was  present  at  the  defendant's  house 
when  witness  arrived,  but  left  the  house  on  the  evening  of  Fri- 
day, the  day  before  the  child  was  born,  and  had  not  been  seen 
by  the  witness  since.    This  witucj-s  denic  J  taut  he  told  defendant 
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that  anything  was  the  matter  with  Mollie's  liver,  or  that  he  op- 
erated on  her  liver. 

The  State  introduced  Mrs.  Candler,  who  testified,  in  sub- 
stance, that  she  lived  in  Cambridge,  Clay  county,  Texas,  and 
lived  there  in  January,  1886.  She  was  then  but  slightly  ac- 
quainted with  the  defendant,  having  seen  him  but  a  few  times. 
On  the  night  of  January  14, 1886,  the  defendant  came  to  the 
witness's  house  and  requested  her  to  go  with  him  to  his  house  to 
see  his  wife,  who,  he  said,  was  very  sick.  Witness  readily  con- 
sented to  go  home  with  defendant  and  render  any  service  in  her 
power  to  Mrs.  Steagald.  En  route,  and  before  reaching  the 
house,  the  defendant  said  to  witness,  "You  will  be  more  sur- 
prised when  you  go  into  my  house  than  you  ever  were  in  your 
life.'*  The  witness  asked  him  what  would  so  surprise  her,  and 
defendant  replied,  "We  are  in  a  heap  of  trouble.*'  He  had  pre- 
viously said  to  the  witness  that  he  had  more  trouble  than  any 
man  living;  to  which  the  witness  replied  that  "  people  sometimes 
borrow  their  trouble."  When  the  witness  entered  the  defend- 
ant's house  she  found  Mrs.  Steagald,  whom  he  had  reported  very 
sick,  up  and  attending  to  her  household  affairs,  in  apparently 
perfect  health.  She,  however,  found  Mollie,  the  defendant's 
eldest  daughter,  sick  in  bed.  The  defendant  did  not  tell  witness 
what  was  the  matter  with  Mollie,  but  witness  soon  f  oimd  out 
her  condition,  and  told  defendant  that  he  had  better  smnmon 
some  of  the  other  of  his  lady  neighbors.  Defendant  replied  that 
he  wanted  no  one  else  at  his  house,  that  the  other  women  talked 
too  much.  The  witness  then  told  him  that  he  must  summon  a 
doctor.  Defendant  then  went  off  and  came  back  with  Doctor 
Bittick.  Doctor  Bittick  came  first  to  the  door,  without  going  in. 
He  then  went  off  and  returned  after  a  while  with  Doctor  Gallo- 
way. This  was  on  January  15, 1886.  Just  before  Doctor  Bittick 
got  back  with  Doctor  Galloway,  the  witness  observed  the  defend- 
ant and  his  wife  alone  together  in  their  kitchen,  and  overheard 
the  defendant  tell  his  wife  that  when  the  doctors  came  she  must 
tell  them  that  Mollie  was  a  girl  who  had  been  living  with  them 
some  time.  Mrs.  Steagald  replied  to  the  defendant:  "I  won't 
do  it;  if  you  want  that  told,  tell  it  yourself."  Witness  remained 
at  the  defendant's  house  imtil  a*bout  four  o'clock  on  that  even- 
ing, when  she  went  home,  was  taken  sick,  and  did  not  go  back 
to  tiie  defendant's  house  at  all.  Shortly  after  the  witness  reached 
the  defendant's  house,  the  defendant  asked  her  if  she  could  do 
anything  for  Mollie,  and  said  that  if  she  could  and  would,  he 
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would  pay  her  well.  Shortly  after  that  the  defendant  came  from 
the  kitchen  into  the  front  room,  where  the  witness  then  was,  and 
while  walking  across  the  floor  he  said  in  a  loud  voice,  but  speak- 
ing to  no  one  in  particular:  "The  scoundrel  is  gone  or  I  would 
kill  him!"  The  witness  saw  no  infant's  clothing  while  she  was 
at  the  defendant's  house.  Mollie  Steagald  had  never  been  inti- 
mate with,  nor  had  she  ever  kept  the  company  of  any  yoimg 
man.  Mrs.  Steagald  and  her  family  were  not  living  in  Cam- 
bridge at  the  time  of  this  trial. 

Mrs.  McKinsey  testified,  for  the  State,  that  she  lived  in  Cam- 
bridge, Clay  county,  Texas,  in  January,  1886.  She  had  then 
known  the  defendant  and  all  of  his  family  about  five  years. 
The  defendant's  daughter  Mollie  died  yi  the  defendant's  house 
in  Cambridge,  on  or  about  January  20,  1886.  The  witness  went 
to  the  defendant's  house  on  the  morning  of  the  Tuesday  on 
which  Mollie  died,  and  remained  there  until  MoUie's  death  in  the 
evening.  When  she  f oimd  Mollie  sick,  she  asked  the  defendant 
what  was  the  matter  with  her.  He  replied  that  she  was  suffer- 
ing from  an  abcess  on  the  liver,  which  the  doctor  had  tried  to 
remove.  About  noon  of  the  same  day  he  corrected  that  state- 
ment, and  said  that  Mollie's  affliction  was  abcess  of  the  womb. 
The  defendant  remained  near  and  about  Mollie's  bed  during  the 
whole  time  witness  was  at  the  house.  A  short  time  before  the 
girl's  death,  the  witness  and  other  ladies  decided  to  bathe  her. 
The  defendant  interfered,  and  insisted  on  bathing  her  himself. 
Witness  pushed  hiqi  back,  and  told  him  that  so  long  as  she  was 
there  attending  upon  the  sick  girl,  he  could  not  bathe  her.  De- 
fendant insisted  that  he  was  so  accustomed  to  bathing  his 
daughter  that  he  could  do  it  better  than  any  one  else.  He 
yielded  reluctantly,  and  the  ladies  proceeded  to  bathe  the  girl, 
and  in  doing  so  the  witness  discovered  the  bandages  around  the 
girl's  abdomen,  and  for  the  first  time  ascertained  the  true  nature 
of  the  girl's  illness.  Just  after  the  death  of  Mollie,  the  defend- 
ant came  into  the  front  room  and  asked  his  wife,  in  witness's 
presence,  what  clothes  he  should  get  for  the  dead  girl  to  be 
buried  in.  Mrs.  Steagald  replied:  "She  needs  everything,  for 
she  has  nothing."  In  reply,  the  defendant  said  to  his  wife: 
"Don't  fret,  Kate;  Mollie  is  better  off,  for  she  is  in  Heaven;  we 
will  try  to  raise  our  other  children  better,  and  we  will  do  better 
ourselves."  Mrs.  Steagald  replied:  "I  think  it  is  time;  I  wish 
you  had  thought  of  that  sooner."  Defendant  then  said:  "  I  will 
never  say  again  that  there  is  no  Heaven  and  no  God.*'    He  then 
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left  tiie  room,  saying  to  his  wife:  "Say  nothing  about  this, 
Kate;  just  keep  it  quiet."  During  all  of  the  time  that  witness 
was  at  defendant's  house,  she  saw  nothing  of  any  infant's 
clothes,  nor  did  she,  up  to  the  time  of  Mollie's  death  see  any- 
thing of  the  child.  After  the  inquest  over  Mollie's  body,  some 
of  the  men  f oimd  the  body  of  on  infant  in  the  garret  of  defend- 
ant's house.  An  inquest  was  then  held  upon  the  body  of  the 
infant,  and  it  w€ts  then  given  to  witness  to  dress.  The  body  had 
never  been  dressed,  nor  had  it  been  washed  except  on  the 
face  and  one  side  of  the  head.  The  right  arm  was  broken  be- 
tween the  elbow  and  the  shoulder,  and  was  bloodshot  from  the 
wrist  to  the  shouldev,  imparting  a  very  dark  and  almost  purple 
color  to  the  arm.  The  neck  was  also  broken,  and  the  back  part 
of  the  skull  was  crushed  in.  Witness  washed  and  dressed  the 
child,  and  gave  it  to  the  men,  who  took  it  to  Henrietta,  whence 
it  was  afterwards  brought  b€U)k  and  buried  in  its  mother's  arms. 
Just  before  Mollie's  death,  the  witness  asked  her  if  she  thought 
she  could  eat  anything.  She  replied  that  she  felt  like  she  would 
relish  a  little  rice.  Witness  then  proposed  to  send  to  a  neigh- 
bor's house  for  some  rice.  This,  however,  the  defendant  would 
not  permit  her  to  do,  saying  that  he  had  sent  to  town  for  some. 
Mollie  Steagald  had  never,  during  the  witnesses's  acquaintance 
with  her,  received  the  attention  of  any  yoimg  man.  She  was 
never  in  the  company  of  a  young  man  but  once  that  the  witness 
-ever  heard  of,  and  that  was  when,  about  a  year  before  her  death, 
the  witness's  son  escorted  her  home  from  church.  Mollie  gener- 
ally attended  church  and  parties,  but  usually  in  the  company  of 
the  defendant,  and  invariably  in  company  with  some  member  of 
her  family. 

R.  V.  Bell,  Taney  Lewis  and  E.  P.  Hill,  for  the  appellant: 
Appellant's  first  proposition  asserts  the  inadmissibility  of  Doc- 
tor Ferris's  testimony  as  to  his  opinion  as  to  how  the  injuries  de- 
scribed by  him  on  the  body  of  the  infant  were  inflicted.  Under 
the  decisions  of  the  courts  of  this  State,  this  evidence,  it  is  sub- 
mitted, is  clearly  inadmissable.  Cooper  v.  The  State,  23  Texas 
331,  followed  and  approved  in  Campbell  v.  The  State,  10  Texas 
Ct  App.,  360,  is  the  leading  case  in  point.  In  that,  a  capital 
-case,  the  court  considered  at  length  the  present  question,  and 
both  stated  the  rule  governing  this  character  of  testimony  and 
collated  its  exceptions.  ** Where  the  jury  are  as  competent  as 
any  other  persons  to  deduce  the  proper  conclusions  from  a  given 
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state  of  facts,  the  opinions  even  of  scientific  witnesses  are  not 
admissible  in  evidence,  as  to  the  conclusion  or  inference  to  be 
drawn  from  them."    (Cooper's  case.) 

Touching  the  exceptions  to  this  rule,  Judge  Sutherland  says: 
'^On  questions  of  science  or  skill  or  trade,  persons  of  skill  in 
those  particular  departments  are  allowed  to  give  their  opinions 
in  evidence ;  but  the  rule  is  confined  to  cases  in  which  from  the 
very  nature  of  the  subject  facts  disconnected  from  such  opinions 
can  not  be  so  presented  to  a  jury  as  to  enable  them  to  pass  upon 
the  question  with  the  requisite  knowledge  and  judgment.  Thus 
a  physician  may  express  an  opinion  that  the  wound  given  or 
poison  administered  produced  the  death  of.  the  deceased." 

There  is  another  class  of  cases  in  which  the  question  is  not  one 
of  science  or  skill,  yet  in  which  non-expert  witnesses  are  per- 
mitted to  express  tUeir  opinions.  Illustrations  of  this  class  oc- 
cur when  witnesses  testify  to  identity;  to  handwriting;  to  sanity 
or  insanity;  to  degree  of  affection  entertained  by  one  person  for 
another.  A  correct  statement  of  the  rule  we  submit,  is:  In 
matters  of  science  or  skill,  it  is  proper  to  prove  by  expert 
opinions  what  amounts,  not  to  a  decision  of  a  fact  to  the  ex- 
clusion of  the  jury,  but  to  the  establishing  of  a  new  fact,  rela- 
tion or  connection,  which  would  otherwise  remain  unproved; 
^nd  in  some  matters,  not  of  science  or  skill,  to  prove  certain 
facts  as  of  identity,  etc.,  by  the  opinions  of  witnesses,  resting 
on  a  knowledge  acquired  in  a  way  that  can  not  be  communi- 
cated, or  based  on  facts  that  in  their  very  nature  are  incapable 
of  being  explained  to  others. 

Now,  in  the  language  of  the  rule,  was  Doctor  Ferris's  opinion 
acquired  by  the  exercise  of  peculiar  skill,  and  did  it  establish 
some  new  fact,  connection  or  relation,  which  otherwise  would 
have  remained  unproved?  He  says  he  did  not  speak  as  an  ex- 
pert. Obviously  he  established  no  new  fact.  Did  his  opinion 
rest  on  knowledge  acquired  in  a  way  that  could  not  be  commu- 
nicated or  based  on  facts*  incapable  in  their  nature  of  being  ex- 
plained to  others?  Clearly  not;  for  he  stated  the  source  of  his 
opinion  and  averred  the  damhing  fact  that  it  was  derived  from 
examination  of  the  body. 

Coimsel  had  endeavored  to  exclude  this  testimony  in  the  way 
known  to  the  law  and  the  practice.  They  had  objected  to  its 
admission.  To  the  action  of  the  court  overruling  their  objection 
they  had  duly  saved  exception.  Under  the  circumstances  it  was 
not  for  them  to  assume  that  the  learned  judge  would  strike  out 


Digitized  by 


Google 


Term,  1887.]  Stbagald  v.  The  State.  313 

Opinion  of  the  coort. 

* 

on  request  what  he  had  admitted  over  exception.  And  had 
counsel  so  known  they  could  not,  by  moving  the  court  to  exclude, 
have  righted  the  effect  of  this  gross  error;  they  could  not  have 
effaced  from  the  minds  of  the  jury  the  picture  of  this  appellant,, 
in  murderous  fury,  crushing  with  iron  heel  the  infant's  skull, 
•wrenching  and  breaking  its  arm  and  dislocating  its  neck.  The 
jury  had  received  the  fact  that  this  was  the  conclusion  reached 
from  the  examination  of  the  body  by  the  man  called  in  profes- 
sional capacity  to  perform  that  duty.  No  instructions  of  the 
court  could  have  effaced  it.  No  elaborate  presentations  by 
counsel  of  the  law's  requirements  of  proof  could  efface  it.  Vain 
and  idle  was  it  to  argue  to  the  jury  that  the  corpus  delicti  was 
not  proved;  that  the  injuries  existing,  magnified  and  exagger- 
ated by  the  startled  spectators,  were  produced  by  natural  causes 
connected  with  the  birth,  or  might  have  been  caused  by  accident 
occurring  in  hiding  the  body.  Idle  such  arguments,  with  this 
8i>ectre  of  Doctor  Ferris's  imagination  before  the  jury,  even 
though  the  court  had,  on  motion  to  exlude,  in  terms  "bid  it 
down."  When  did  it  become  the  law  that  a  witness,  not  speak- 
ing as  an  expert,  could  testify  to  his  opinion  in  a  matter  about 
which  the  jury  were  as  competent  to  judge  as  the  witness?  In 
admitting  this  testimony  over  objections  specifically  stated  and 
over  exceptions  duly  saved,  coimsel  for  appellant,  with  what- 
ever cogency  they  can  command,  insist  and  urge  that  the  trial 
court  erred  in  a  matter,  not  irrelevant  or  immaterial,  but  of  preg- 
nant import  to  appellant,  and  that  though  this  record  should 
in  other  respects  be  held  free  from  error,  for  this  alone,  fatally 
prejudicial  to  his  rights,  the  cause  must  be  reversed  and  re- 
manded. 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

HuBT,  Judge.  Appellant  stands  convicted  of  the  murder  of 
an  infant,  the  child  of  his  daughter;  the  jury  finding  him  guilty 
of  murder  of  the  first  degree  and  assessing  his  punishment  at 
confinement  in  the  penitentiary  for  life. 

We  have  carefully  examined  this  record,  both  with  reference 
to  assigned  and  unassigned  errors,  and  the  examination  leads  us 
to  the  conclusion  that  it  presents  but  one  question  which  requires 
discussion. 

Upon  the  trial  the  State  propounded  this  question  to  Doctor 
Ferris:    "  What  is  your  opinion,  from  the  examination  you  made 
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of  the  body,  as  to  how  the  injuries  you  saw,  to  wit,  the  arm 
broken,  the  neck  broken  and  the  skull  crushed,  was'done?^  This 
question  was  objected  to  by  appellant,  because  "  it  called  for  the 
opinion  of  the  witness  as  an  individual,  and  not  as  an  expert; 
was  mere  speculation  on  the  part  of  the  witness,  and  was  matter 
about  which  the  jury  were  as  competent  to  judge  as  the  wit- 
ness. **  The  objection  being  overruled,  the  witness  answered: 
**  I  am  of  opinion  that  the  only  way  it  could  have  been  done,  or 
the  only  way  I  can  imag^e,  is  that  the  party  put  the  infant  on 
its  face,  and  placed  his  boot  heel  on  the  back  oi  the  head,  and 
caught  hold  of  the  right  arm  and  pulled  it,  and  stamped  on  the 
back  of  the  head,  crushing  the  skull  and  breaking  the  neck  and 
arm.**  **  Witness  Ferris  also  stated  that  this  opinion  was  not  as 
an  expert,  but  as  individual,  and  the  injuries  might  have  been 
inflicted  in  many  other  ways.*' 

The  objection  should  have  been  sustained  upon  the  grounds 
urged.  Incompetent,  however,  as  it  clearly  was,  did  the  opinion 
of  the  witness,  as  to  the  manner  in  which  the  injuries  were 
inflicted,  operate  to  the  injury  of  appellant's  rights?  Do  the 
facts  stated  in  the  opinion  of  the  witness  tend  to  establish  the 
corpus  delicti.  That  is  to  say,  that  the  child  met  its  death,  after 
being  bom  alive,  at  the  hands  of  some  person  by  violence? 
They  certainly  do;  but  was  not  this  completely  and  conclusively 
established  by  competent  evidence,  independent  of  Doctor  Fer- 
ris's  opinion. 

Doctor  Bittick,  who  attended  at  the  birth  of  the  child,  says: 
"  The  child's  arm  and  neck  were  not  broken,  and  its  skull  was 
not  crushed,  nor  were  any  wounds  or  bruises  on  it  when  it  was 
bom,  or  when  I  last  saw  it  alive.  I  stayed  half,  or  perhaps  an 
hour,  after  the  birth  of  the  child,  and  then  left  and  went  home. 
When  I  left  the  child  was  lying  across  a  small  bed  at  the  foot  of 
its  mother's  bed,  still  unwashed  and  undressed,  wrapped  in  a 
piece  of  quilt.  It  was  crying  occasionally  and  breathing  all 
right,  and  I  saw  nothing  whatever  the  matter  with  it." 

Doctor  Bamett  says:  "I  do  not  think  that  a  new  bom  babe's 
neck  could  be  broken,  head  crushed  and  arm  broken,  by  an  acci- 
dental fall  of  any  kind.  I  do  not  see  how  it  is  possible  for  suclx 
a  combination  of  injuries  to  be  produced  by  accident."  To  the 
same  effect  is  the  testimony  of  Doctors  Watson,  Black  and 
Egan. 

For  the  defense.  Doctor  Thurmond  testifled:  "If  I  should  see 
a  contusion  or  discoloration  to  any  great  extent  on  the  arm  of  a 
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dead  body,  I  would  conclude  that  the  injury  which  inflicted  dis- 
coloration was  given  before  death." 

Doctor  Watson,  for  defendant,  says:  "If  I  should  find  the 
dead  body  of  a  child,  with  its  neck  broken,  its  skull  crushed  in  to 
the  depth  of  half  an  inch,  its  arm  broken,  discolored  and  blood 
shotten,  I  should  conclude  that  it  had  come  to  its  death  by 
Tiolence,  and  not  from  natural  causes."  On  the  same  side  and 
to  the  same  effect  also  testified  Doctor  Modrall. 

It  was  proven  by  several  witnesses  that  after  a  short  search 
they  found  the  dead  child  hid  in  the  garret  of  defendant's  house; 
that  there  was  a  hole  in  the  ceiling,  which  was  covered  with  a 
sack  nailed  over  closely.  The  body  was  found  in  a  box,  the 
neck  and  arm  broken  and  the  skull  crushed. 

17ow,  we  believe  that  if  it  be  possible  to  establish  any  fact  con- 
clusively, the  fact  of  the  corpus  delicti,  that  is,  that  the  child 
was  bom  alive  and  came  to  its  death  by  violence,  this  fact  is  so 
established  in  this  case.  And,  conceding  that  the  opinion  of 
Doctor  Ferris  tended  to  prove  the  corpus  delicti,  since  there 
could  not  be  a  rational  doubt  as  to  this,  the  opinion  could  not 
have  injured  appellant's  rights. 

Did  the  opinion  of  Doctor  Ferris  in  any  way  point  out  the  de- 
fendant as  being  the  person  who  infiicted  the  injuries?  We 
think  not;  nor  is  this  effect  claimed  by  counsel  who  so  ably  rep- 
resent the  appellant  here.  But  it  may  be  contended  that  appel- 
lant was  prejudiced,  because  the  method  of  the  infiiction,  as  ex- 
hibited in  Doctor  Ferris's  opinion,  presents  a  degree  of  inhmnan 
barbarity  almost  without  a  parallel  in  the  history  of  crime.  The 
imagination  is  not  fertile  enough  to  invent  a  method  by  which 
the  injuries  which  were  in  fact  infiicted  could  be  abated  of  their 
cruel  brutality.  Concede  that  the  wounds  were  infiicted  in  any 
other  ^fvay  than  as  surmised  by  Doctor  Ferris,  none  could  be  con- 
jectured which  would  relieve  the  killing  of  its  hideous  enormity. 
That  the  appellant  was  thus  prejudiced  is  contradicted  by  the 
punishment  assessed.  If  he  was  the  perpetrator  of  this  foul 
deed,  there  can  be  no  doubt  that  the  crime  is  murder  in  the  first 
degree;  there  is  no  lower  grade  in  the  case.  The  jury  had  the 
right  to  decree  his  death,  but  chose  the  more  merciful  punish- 
ment.    The  judgment  is  affirmed. 

Affirmed. 
Opinion  delivered  November  9, 1887. 
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No.  2649. 
Bunk  Allen  v.  The  State. 

1.  MuRDSR— EviDBNCB— Self  Defense.— It  Is  a  well  settled  principle  of 
law  that  if  one  willingly  enters  into  a  deadly  conflict,  or  provokes  the 
contest,  or  produces  the  occasion,  in  order  to  have  a  pretext  for  killing 
his  adversary  or  doing  him  great  bodily  harm,  the  killiDg  will  be  mur- 
der, no  matter  to  what  extremity  he  may  have  been  reduced  in  the  con- 
flict. Note  the  opinion  for  a  state  of  proof  in  a  murder  case  to  which 
the  rule  applies,  eliminating  the  issue  of  self  defcDse. 

3.  SAME--lNTBKT~CHARaB  OF  THE  CouRT.^IuteQt  is  a  Condition  of  the 
mind  which  may  be  evidenced  by  outward  acts  or  words  spoken.  The 
evidence  in  this  case  shows  that  after  the  apparent  abandonment  of  the 
dispute,  and  after  the  deceased  had  put  away  his  pistol,  and  started  to 
leave,  but  before  he  actually  left  the  ground,  the  accused,  displaying  his 
pistol,  said :  **  We  had  as  well  settle  this  thing  now,^*  and  almost  imme- 
diately fired  upon  deceased.  The  defense  claims  that,  in  charging  upon 
the  legal  consequences  of  tbe  renewal  of  the  difficulty  by  the  accused, 
the  court  erred  in  failing^  to  instruct  the  jury  that  they  might  inquire 
into  the  intent  of  th«  accused  in  renev^ing  it.  Heldy  that  the  proof  in 
question  manifested  the  intent,  and  was  undisputed;  wherefore  there 
was  no  if  sue  requiring  s'lrh  an  instruction. 

t.  Same. — Note  tbe  opinion  for  a  state  of  proof  under  which,  in  charging  the 
jury  upon  the  right  of  the  accused  to  act  upon  tbe  appearance  of  danger, 
the  trial  court  did  not  err  in  instructing  only  upon  the  appearance  of  reiU 
danger. 

Appeal  from  the  District  Court  of  Wise.  Tried  below  before 
the  Hon.  Gteorge  A.  McCall. 

The  conviction  in  this  case  was  in  the  second  degree  for  the 
murder  of  Tom  Gill,  in  Wise  county,  Texas,  on  the  fifth  day  of 
April,  1886.  The  penalty  assessed  against  the  appellant  was  a 
term  of  thirty  years  in  the  penitentiary. 

J.  W.  Hutchinson  was  the  first  witness  for  the  State.  He  tes- 
tified, in  substance,  that  he  had  an  appointment  to  go  with  the 
deceased  to  the  country,  after  a  cow,  on  the  fifth  day  of  April, 
1886,  and,  for  the  purpose  stated,  met  the  deceased  at  about  nine 
o'clock  th§,t  morning,  on  the  public  square  in  Decatur,  Wise 
county.  To  the  witness's  proposition  to  go  at  once  after  the  cow 
the  deceased  replied  that  he  was  not  then  ready;  that  he  had 
been  informed  that  Bunk  Allen,  the  defendant,  had  been  threat- 
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enlng  around  town  to  "put  out  his  light"  before  night,  and  that 
he  wanted  to  see  about  it.  Twenty  minutes  later  the  witness 
again  met  the  deceased  on  the  southea^  comer  of  the  square, 
and  again  proposed  to  go  after  the  cow,  but  deceased  insisted 
that  he  would  wait  a  while  longer  to  see  the  defendant  about  the 
threats.  The  witness,  leading  his  horse,  and  the  deceased  were 
then  standing  a  few  feet  north  from  the  walk  in  front  of  Dwyer's 
store,  which  occupied  the  east  comer  of  the  south  side  of  the 
square.  The  Bank  saloon  was  across  the  street,  immediately 
east  of  Dwyer's  store.  The  street  intervening  between  the  saloon 
and  Dwyer's  store  ran  north  and  south  across  the  square,  and  was 
about  fifty  feet  wide.  While  witness  and  deceased  were  stand- 
ing at  the  point  indicated,  the  defendant  and  Dick  Derrett  came 
along,  traveling  the  sidewalk,  and  going  east  toward  the  saloon. 
When  they  got  about  opposite  witness  and  deceased,  the  latter, 
drawing  Ms  pistol  and  raising  it  until  the  muzzle  pointed  back- 
ward over  his  shoulder,  stepped  to  defendant  and  said  to  him : 
^'Bunk,  I  understand  that  you  have  said  that  you  will  put  my 
light  out  before  sun  down."  The  defendant  denied  that  he  made 
the  threats  and  the  deceased  asked  him :  "D — n  you,  didn't  you 
say  it?"  Defendant  replied :  "No;  I  have  been  wanting  to  see 
you  and  have  a  talk  with  you."  After  a  few  more  words  passed, 
the  deceased  said :  "That  settles  it,"  and  lowered  his  pistol,  and 
started  west  towards  Dwyer's  store.  Witness  did  not  observe 
what  deceased  did  with  his  pistol,  but,  thinking  the  difficulty 
was  over,  he  turned  to  his  horse.  About  that  time  witness  heard 
defendant  say:  "Tom,  we  will  settle  this  thing  now,"  or  "Tom, 
hadn't  we  better  settle  this  thing  now?"  Looking  back  at  once, 
the  witness  saw  the  defendant  with  his  pistol  held  in  both  hands 
and  pointed  west  towards  Dwyer's  store.  The  shooting  com- 
menced at  once,  five  or  six  shots  being  fired.  Witness  did  not 
know  which  party  fired  first.  After  the  shooting,  witness  saw 
the  dead  body  of  the  deceased  lying  in  Dwyer's  store.  One  ball 
entered  the  right  breast  and  passed  out  at  the  top  of  the  left 
shoulder.  Deceased  did  not  curse  the  defendant  otherwise  than 
as  stated  by  the  witness,  nor  did  he  call  the  defendant  a  "son  of 
a  bitch." 

George  King,  .the  next  witness  for  the  State,  testified  that  he 
and  Clabe  Gates  were  on  the  street  between  the  Bank  saloon  and 
Dwyer's  store  at  the  time  of  the  shooting.  Witness  saw  the 
deceased  and  Hutchinson  near' Dwyer's  store,  and  a  few  mo- 
ments later  he  observed  the  approach  of  the  defendant  and 
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Derrett  He  then  saw  the  deceased  draw  his  pistol  and  throw 
it  over  his  shoulder  until  the  barrel  pointed  behind  him  and  step 
up  to  defendant.  He  said  to  defendant:  "I  have  heard  that  you 
are  going  to  put  my  light  out  before  sun  down."  Defendant  de- 
nied having  made  the  threat,  and,  upon  deceased  asking  him  if 
he  made  the  threat^  he  replied:  ^^No;  I  have  been  wanting  to  see 
you  for  some  time.  I  have  nothing  against  you,  and  never  did 
have."  Deceased  then  said:  ^^That  is  all  right;  that  settles  it," 
lowered  his  pistol  and  walked  off  towards  Dwyer's  comer.  Wit- 
ness then  turned  to  defendant  and  said  to  him:  ^'Tou  are  in 
enough  trouble;  if  I  were  you,  I  would  let  this  thing  alone." 
Defendant  made  no  reply  to  witness,  but-  walked  north  a  few 
steps,  drew  his  pistol,  called  to  deceased  and  said:  **We  will 
settle  this  thing  now,"  firing  towards  deceased  at  that  instant 
Deceased  was  in  the  act  of  stepping  upon  the  porch  in  front  of 
Dwyer's  store.  He  passed  into  Dwyer's  store,  and  witness  saw 
him  no  more  imtil  after  the  fight  was  over.  He  was  then  dead. 
Defendant  fired  the  first  two  shots  in  very  rapid  succession,  and 
the  deceased's  first  shot  followed  an  instant  later.  The  shots 
were  all  fired  in  very  rapid  succession.  Defendant  held  his  pis- 
tol in  both  hands  and  fired  four  shots.  The  deceased  fired  two 
shots.  Deceased  did  not  curse  the  defendant  nor  call  him  a  s(m 
of  a  bitch. 

Clabe  Cates  testified,  for  the  State,  substantially  as  did  the  wit- 
ness King  up  to  the  point  where  the  deceased  lowered  his  pistol 
with  the  remark  "that  settles  it,"  and  started  off  with  witness. 
From  that  point  the  witness  testified  substantially  as  follows: 
When  the  deceased  started  off  with  witness  he  lowered  his  pis- 
tol and  put  it  down  in  his  pants  on  the  left  side  and  pulled  his 
vest  down  over  it.  He  and  witness  then  walked  towards  Dwy- 
er's store,  witness  being  on  the  right  side  of  deceased.  Just  as 
they  stepped  to  the  porch  in  front  of  Dwyer's  store,  witness 
heard  deceased's  name  called,  with  a  remark  he  did  not  under- 
stand. Immediately  after  the  call  a  pistol  fired,  and  deceased 
sprang  into  the  door  of  Dwyer's  store,  drawing  his  pistol  as  he 
went  in.  Witness  sprang  from  the  sidewalk  to  the  right.  De- 
ceased soon  appeared  at  the  door  of  Dwyer's  store  with  his 
cocked  pistol  in  his  hand  and  he  and  defendant  fired  at  each 
other.  Deceased  stepped  back  and  cocked  his  pistol,  which  ap- 
peared to  be  out  of  repair.  He  then  returned  to  the  door  and 
fired  again,  his  pistol  appearing  to  go  off  before  he  was  ready. 
He  then  stepped  back  into  the  store  and  began  to  manipulate 
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his  pistol,  which  would  not  revolve,  and  at  this  juncture  the  de- 
fendant fired  and  shot  him  through  a  glass  door.  Deceased  did 
not  curse  the  defendant  nor  call  him  a  son  of  a  bitch. 

Mont  Cates,  who  heard  nothing  and  only  saw  the  shooting 
from  a  distance,  testified  substantially  as  did  Clabe  Cates  as  to 
the  nokovements  of  the  parties  at  the  time  of  the  shooting,  and 
said  that  defendant  and  deceased  fired  at  very  nearly  the  same 
time. 

R  B.  Stanton  testified,  for  tho  State,  that  he  was  in  Dwyer's 
store  when  the  fatal  difficulty  occurred.  He  was  behind  the 
counter  and  about  half  way  down  the  store  room,  when  he  heard 
the  rei)ort  of  a  pistol,  fired,  he  thought,  about  the  Bank  saloon. 
Witness  then  made  a  quick  step  to  the  front  of  the  store,  and 
saw  deceased  jump  to  the  porch  going  west.  He  entered  the 
east  door  with  his  pistol  in  both  hands  and  appeared  to  have 
just  drawn  it  from  his  pants,  his  vest  being  turned  up.  He 
then  stepped  to  the  door  and  fired;  some  person  firing  from  the 
east  about  the  same  time.  He  then  stepped  back,  cocked  his 
pistol,  returned  to  the  door  and  fired  again,  his  pistol  evidently 
going  off  before  he  was  ready.  He  then  stepped  back  and  was 
manipulating  his  pistol,  when  two  shots  were  fired  through  the 
glass  door.    The  last  shot  struck  and  killed  him. 

M.  Dwyer  testified,  for  the  State,  that,  looking  east  from  the 
back  door  of  his  store,  he  saw  defendant,  deceased  and  Oeorge 
King  standing  near  the  back  end  of  the  Bank  saloon.  Deceased 
had  his  pistol  in  his  hemd,  resting*  on  his  hip,  but  soon  raised  it 
above  his  shoulder,  so  to  point  behind  him.  He  and  defendant 
appeared  to  be  talking,  but  witness  could  hear  nothing  they  said. 
Presently  deceased  put  his  pistol  down  in  his  pants,  covered  it 
with  his  vest,  and  turned  and  walked  toward  the  front  dcror  of 
witness's  store.  Defendant  walked  north  to  the  front  door  of 
the  saloon,  when  he  drew  his  pistol,  presented  it  with  both  hands 
and  fired.  Witness  could  not  then  see  deceased.  Defendant 
continued  to  look  west  as  if  watching  for  some  one.  He  pres- 
ently raised  his  pistol  and  fired  again,  and  about  the  same  time 
a  pistol  was  fired  at  witness's  front  door.  Several  more  shots 
were  fired.  When  it  was  all  over,  witness  went  to  the  front  of 
his  store,  where  he  found  the  dead  body  of  deceased. 

W.  L.  York  testified,  for  the  State,  that,  from  where  he  was 
on  the  west  side  of  the  square,  he  heard  the  shooting  at  the  south 
east  comer  of  the  square.  He  started  to  that  point  and  met  the 
defendant,  who,  waving  his  pistol  several  times,  exclaimed: 
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*'By  God,  I  reckon  I  am  the  chief !"  W.  A.  Bonner  testified,  for 
the  State,  substantially  as  did  York,  and  in  addition  that  the  de- 
fendant called  for  another  ^'gun,"  and  for  "protection.** 

The  State  closed. 

J.  F.  Ford  was  the  defendant's  first  witness.  He  testified  that 
he  was  on  the  square  and  near  the  front  of  the  Bank  saloon 
when  the  fatal  difficulty  occurred.  He  heard  the  defendant  call 
to  the  deceased  and  say  something  about  "settle."  He  then  saw 
defendant,  using  both  hands,  fire  his  pistol  towards  Dwyer's 
store.  At  the  time  defendant  fired,  witness  saw  deceased  with 
his  pistol  in  his  hands,  the  pistol  pointing  downwards.  Witness 
could  not  say  whether  deceased  was  then  looking  towards  or 
from  defendant.  Defendant  fired  the  first  two  shots,  but  his 
second  shot  and  the  deceased's  first  shot  were  fired  at  very  nearly 
the  same  time. 

Tip  Rush  testified,  for  the  defense,  that  about  twenty  minutes 
before  the  fatal  meeting  of  the  defendant  and  deceased,  the  de- 
ceased came  from  the  Bank  saloon  to  the  witness,  who  was  then 
standing  in  front  of  Dwyer's  store,  took  hold  of  witness  and 
said  to  him:  "Come,  go  with  a  gentleman,  and  don't  run  with 
that  d — n  fellow."  Witness  went  with  deceased  to  the  mayor's 
office  and  executed  a  bail  bond,  witness  being  charged  with  car- 
rying a  pistol  and  deceased  signing  his  bond.  Witness  and  de- 
ceased separated,  and  within  a  few  minutes  defendant  came  to 
witness  and  said:  "That  boy  ought  not  to  have  said  that.  He 
has  my  sympathy,  but  if  he  don't  want  it,  it  is  all  right.  If  he 
comes  at  me  for  a  fight,  I  will  fight  him,  and  fight  him  d — d  hard." 
Defendant  was  close  enough  to  hear  the  language  used  by  de- 
ceased just  before  they  went  to  the  mayor's  office.  Deceased 
was  drinking  at  the  time. 

Mike  Chambliss  testified,  for  the  defense,  that,  during  the 
year  1884,  when  witness  was  running  a  saloon  in  Decatur,  and 
defendant  was  keeping  bar  for  him,  defendant  asked  witness  to 
go  to  deceased  and  compromise  their  quarrel.  Witness  went  to 
deceased  and  proposed  to  compromise  on  behalf  of  the  defend- 
ant. Deceased  replied  that  he  had  no  compromise  to  make,  and 
that  if  the  law  did  not  handle  the  son  of  a  bitch,  he  would  kill 
him.  Witness  reported  deceased's  statement  to  defendant,  and 
then  discharged  defendant  because,  by  keeping  him,  he  was 
losing  the  patronage  of  deceased  and  his  friends.  Defendant 
then  went  to  work  for  Lewis  &  Willis  at  the  Bank  saloon.  The 
witness  testified  for  the  defendant  upon  the  latter's  trial  for  the 
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murder  of  Mack  Gill.  Defendant  testified  in  behalf  of  the  wit- 
ness on  the  trial  of  the  witness  for  the  murder  of  Fambrough. 

M.  W.  Miner  testified,  for  the  defense,  that  he  was  deputy 
sherijS  of  Wise  coimty ,  in  the  year  1883.  In  December,  1882, 
Mack  Gill  and  the  deceased's  brothers,  got  into  a  fight  with  the 
defendant,  in  the  course  of  which  Mack  Gill  was  killed,  and  the 
deceased  was  wounded.  One  W.  S.  Gilbert  and  the  defendant 
were  indicted  for  the  murder  of  Mack  Gill.  One  night,  during 
the  year  1883,  the  witness  and  W.  S.  Gilbert  went  into  the  Bank 
saloon  to  get  a  drink.  As  they  approached  the  Coimter  the  wit- 
ness saw  deceased  among  the  several  parties  present,  and  noticed 
that  Gilbert  backed  off  on  seeing  deceased.  Witness  thereupon 
took  deceased  to  one  side  and  asked  him  what  was  the  matter 
between  him  and  the  defendant  and  Gilbert.  He  replied  that 
the  defendant  had  said  that  ''  he  got  his  man,"  and  that  Gilbert, 
in  that  same  connection,  said  that  he  '^wished  he  had  got  the 
one  he  shot  at."  Witness  told  deceased  that  he  did  not  believe 
that  defendant  and  Gilbert  made  the  remarks  imputed  to  them, 
and  that,  if  deceased  would  confront  defendant  and  Gilbert,  he, 
witness,  would  bet  his  ears  that  they  would  deny  making  the 
remarks.  Deceased  replied  that  if  Gilbert  did  not  make  the 
remark,  he  would  make  friends  with  him;  that  he  could  **hug" 
Gilbert,  but  as  for  Bimk  Allen,  he  wanted  no  "  truck  "  with  him. 
Defendant  was  tried  at  the  last  term  of  the  court  for  the  murder 
of  Mack  Gill  and  was  acquitted.  The  prosecution  against  Gil- 
bert for  the  same  offense  was  dismissed. 

Tom  Whitehead  testified,  for  the  defense,  that  he  had  often 
known  the  defendant,  in  order  to  avoid  meeting  deceased,  to 
leave  places  upon  the  appearance  of  deceased;  and  often,  when 
he  knew  deceased  to  be  in  town,  at  night,  he  would  sleep  with 
witness.  Mr.  Willis,  one  of  the  proprietors  of  the  Bank  saloon, 
in  which  defendant  was  employed  as  bar  tender,  testified  that  he 
had  often  seen  the  defendant  leave  the  saloon  when  deceased 
entered. 

Mr.  Lewis,  Mr.  Willis's  partner,  corroborated  the  statement  of 
the  latter,  and  testified,  in  addition,  that  he  finally  discharged 
defendant  to  avoid  losing  the  patronage  of  the  deceased  and  his 
friends.  The  witness  also  stated  that,  some  time  in  1885,  in 
Harvey^s  oflBce,  and  in  the  presence  of  Harvey,  he  proposed  to 
buy  a  certain  pistol  from  deceased.  Deceased  refused  to  sell  the 
pistol,  saying  that  he  would  not  part  with  it,  as  he  wanted  to 
kill  Bunk  Allen  with  it.    Witness  had  never  heard  defendant 
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threaten  to  kill  deceased.  Witness  never,  at  any  time,  gave  a 
note  to  R.  J.  Bonner,  to  be  delivered  to  deceased,  upon  which 
was  written  "Look  out  for  danger."  After  he  quit  working  for 
witness,  the  defendant  went  to  Abilene,  and  his  residence  was 
in  that  town  when  he  killed  deceased. 

James  Spann  testified  for  the  defense,  that,  about  eighteen 
months  before  the  killing  of  deceased,  he  heard  some  one  in 
Sparrow's  drug  store  say  to  deceased:  "  Bunk  Allen  is  in  town." 
Deceased  replied:  "Yes,  God  d — ^n  him;  I  don't  know  what  he 
is  here  for.  He  and  I  can't  live  in  the  same  town,  and  if  he 
don't  leave  he  or  I  will  have  to  die."  Witness  never  told  any 
one  of  that  statement  except  his  father-in-law,  whom  he  told  on 
the  day  of,  and  just  after  the  killing  of  deceased.  Sparrow  was 
behind  his  prescription  case  at  work  when  deceased  made  the 
statement  detailed. 

Ben  Allen,  the  defendant's  brother,  testified  in  his  behalf  that 
at  the  time  of  the  homicide  the  defendant  was  living  in  Abilene, 
but  was  in  Decatur  attending  his  trial  for  unlawfully  selling 
liquors.  He  was  tried  on  Saturday,  and  was  to  have  returned 
home  on  the  night  train  on  the  day  of  the  killing. 

John  Strickland  testified,  for  the  defense,  that  he  met  the  de- 
fendant at  Fort  Worth  en  route  to  Decatur  to  stand  trial  for 
unlawfully  selling  liquors,  and  witness  accompanied  him  to 
Decatur.  The  defendant  took  no  pistol  with  him  from  Fort 
Worth  to  Decatur,  but  borrowed  one  about  nine  o'clock  on  the 
morning  of  the  killing, 

S.  S.  Cobb  testified,  for  the  defense,  that  he  took  a  nearly  full 
bottle  of  whisky  from  the  dead  body  of  the  deceased.  Frank 
Lovejoy  testified,  that  a  short  time  before  the  killing  he  saw 
deceased  take  a  drink  of  whisky  from  a  bottle  which  was  then 
nearly  empty. 

J.  W.  Gates  testified,  for  the  defense,  that  just  before  the  fatal 
shooting  her  heard  the  defendant  say  to  deceased:  "  If  we  have 
to  settle  this  thing,  we  may  as  well  settle  it  now."  Defendant 
and  deceased  drew  their  pistols  about  the  same  time,  and  fired 
at  each  other  about  the  same  time. 

R.  E.  Derrett  testified,  for  the  defense,  that  he  was  with  the 
defendant  when  the  fatal  diflBculty  occurred.  Deceased  drew  a 
pistol,  ran  up  to  the  defendant,  thrust  the  pistol  in  his  face,  and 
said:  "You  God  d — d  son  of  a  bitch,  did  you  say  you  were  going 
to  put  my  light  out?"  Defendant  denied  that  he  made  such 
threat,  and  deceased  said:    "You  are  a  d — d  liar;  you  did  say 
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it.**  Defendant  replied:  "No,  I  did  not."  Deceased  then  put 
his  pistol  down  his  pants  in  front,  and  turned  off;  but  looked 
back  and  asked  defendant:  ''Didn't  you  say  it?"  Defendant  re- 
plied that  he  did  not.  Deceased  then  went  to  the  front  of  Dwyer's 
store,  when  defendemt  called  to  him:  "We  had  as  well  settle 
this  thing  now."  Deceased  turned,  drawing  his  pistol.  Defend- 
ant drew  his  pistol  about  the  same  time.  They  opened  fire  on 
each  other  about  the  same  time,  and  the  firing  continued  until 
deceased  was  killed. 

M.  B.  GriflBth  testified,  for  the  defense,  that  he  saw  the  parties 
when  they  separated,  deceased  going  towards  Dwyer's  store. 
Just  as  he  reached  the  gravel  walk  in  front  of  Dwyer's,  deceased 
turned  and  said:  "I  will  see  you  later.  Bunk."  Defendant  re- 
plied: "K  we  have  to  settle  this,  we  had  as  well  settle  it  now." 
Deceased  turned,  drew  his  pistol  and  fired  at  defendant.  De- 
fendant then  raised  his  pistol  and  fired  at  deceased,  and  the  firing 
continued  until  deceasetl  was  killed.  Witness  plainly  saw  de- 
fendant raise  his  pistol  and  fire  after  deceased  fired  the  first  shot. 
He  had  not  seen  defendant's  pistol  until  after  deceased  fired,  and 
did  not  know  when  it  was  drawn. 

The  defense  closed. 

H.  T.  Harvey  testified,  for  the  State,  that  defendant  was  in  his 
place  of  business  on  the  Saturday  before  the  killing.  Scott 
Gordon  was  present.  Defendant,  who  was  drinking,  said:  "I 
wonder  if  that  son  of  a  b — ^h  Tom  Gill  is  in  town.  I  want  to 
settle  with  him  before  I  leave."  Defendant  then  had  a  pistol  on 
his  person.  Witness  never  heard  the  deceased,  in  his  place  of 
business  or  elsewhere,  in  the  presence  of  John  Lewis  or  anybody 
else,  say  anything  about  defendant.  Deceased's  reputation  was 
that  of  a  qxiiet,  peaceable,  inoffensive  man. 

J.  W.  Sparrow  testified,  for  the  State,  that  from  his  work  place 
behind  his  prescription  case,  in  his  drug  store,  he  could  hear 
nearly  anything  said  in  his  drug  store.  He  never,  at  any  time, 
heard  the  deceased  make  the  declaration  testified  to  by  the  wit- 
ness Spann.    Deceased  was  a  peaceable,  quiet,  law  abiding  man. 

R.  J.  Bonner  testified,  for  the  State,  that  about  a  year  before 
the  homicide  John  Lewis  gave  him  a  note  to  hand  to  deceased, 
on  which  was  written:  "  Look  out  for  danger."  Witness  gave 
the  note  to  deceased. 

The  State  closed. 

Matt  Clarke  testified,  for  the  defense,  that  he  looked  from  the 
Bank  saloon  just  before  the  shooting,  and  saw  deceased  with  his 


Digitized  by 


Qoo^^ 


224  24  Texas  Coukt  of  Appeals.  [Tyler 

Opinion  of  the  conrt. 

pistol  pressed  against  the  defendant's  stomachy  and  heard  de- 
ceased call  defendant  a  son  of  a  b — ^h,  and  say  tiiat  he  would 
blow  defendant's  light  out. 

Crane  db  PattersoUy  E.  C.  Smith  and  H.  M.  Furman,  for  the 
appellant. 

W.  L.  Damdson,  Assistant  Attorney  General,  for  the  State. 

HuKT,  Judge.  Under  an  indictment  charging  him  with  the 
murder  of  Tom  Gill,  appellant  was  convicted  below  of  tiie  sec- 
ond degree  of  that  offense. 

A  number  of  witnesses  for  the  State  testified  that  appellant 
fired  first  in  the  interchange  of  shots  which  led  to  the  homicide; 
others  for  the  State  timed  the  first  firing  as  so  nearly  simultane- 
ous that  it  was  impossible  to  say  which  of  the  two  took  the 
initiative.  Two  witnesses  for  the  defense  testified  that  deceased 
fired  first;  others  were  in  doubt.  But  the  testimony  of  all  left 
beyond  dispute  these  facts:  There  had  been  a  passage  of  words 
between  appellant  and  deceased;  angry  and  accompanied  with  a 
show  of  violence  on  the  part  of  the  deceased,  and  deprecatory — 
in  semblance  at  least — on  the  part  of  appellant.  In  response  to 
appellant's  disclaimer  of  certain  threatening  and  abusive  lan- 
guage, attributed  to  him  by  deceased  concerning  himself,  de- 
ceased had  closed  the  controversy  with  the  reply:  "That  settles 
it,  then;"  and,  returning  the  pistol  he  had  displayed  to  his  pocket 
and  walking  off,  his  back  was  turned  to  appellant.  Before  he 
was  out  of  hailing  distance,  deceased  was  stopped  with  the  ex- 
clamation from  appellant:  **We  had  as  well  settle  this  thing 
now,"  or  words  of  that  import,  accompanying  the  words  with 
the  display  of  a  pistol  held  in  both  hands,  which  he  almost  inmie- 
diately  thereafter  used  with  deadly  effect.  As  to  this  renewal 
of  the  diflSculty  after  it  had  been  abandoned  by  deceased,  both 
by  word  and  act,  there  is  no  sort  of  confiict  in  the  testimony. 

It  is  well  settled  in  principle  that,  where  one  willingly  enters 
into  a  deadly  conflict,  or  **  provokes  the  contest,  or  produces  the 
occasion,  in  order  to  have  a  pretext  for  killing  his  adversary  or 
doing  him  great  bodily  harm,  the  killing  will  be  murder,  no 
matter  to  what  extremity  he  may  have  been  reduced  m  the  com- 
bat.'* (Cases  on  Self  Defense,  H.  &  T.,  227,  and  note;  Reed  v. 
The  State,  11  Texas  Ct.  App.,  509;  King  v.  The  State,  13  Texas 
Ct.  App.,  277;  White  v.  The  State,  23  Texas  Ct.  App.,  163;  Peters 
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V.  The  State,  23  Texas  Ct.  App.,  687;  The  State  v.  Partlow  (Mo.), 
Southwestern  Reporter,  May  16, 18870 

The  application  of  this  principle  to  the  facts  of  this  case  com- 
pletely eliminates  the  question  of  self  defense,  whence  it  follows 
that  the  errors  complained  of  in  the  admission  and  rejection  of 
testimony — if  indeed  they  be  errors — become  immaterial  and 
harmless. 

It  is  made  subject  of  complaint  that,  in  instructing  the  jury  as 
to  the  legal  consequences  of  appellant's  renewal  of  the  difficulty 
—if  they  should  find  that  appellant  did  renew  it — ^the  court  erred 
in  failing  to  direct  the  jury  that  they  might  inquire  into  the 
intent  with  which  it  was  renewed.  To  this  it  is  answered  that 
every  instruction  given  by  a  court  to  a  jury  in  the  trial  of  a 
cause  should  be  confined  to  the  issues  made  by  the  facts.  We 
are  of  opinion  that  the  imdisputed  facts  of  this  case  relieved  the 
court  of  the  duty  of  charging  upon  the  intent.  Intent  is  a  condi- 
tion of  the  mind,  to  be  spelled  out  from  outward  acts  or  spoken 
words.  In  this  case  the  act  was  the  presenting  of  a  pistol  within 
range,  held  in  both  hands,  presumably  to  secure  greater  accuracy 
of  aim.  The  words  accompanying  the  act  conveyed  a  desire  and 
intention  to  "settle"  the  matter  then  and  there,  with  a  deadly 
weapon  as  th^  arbitrator.  Spelling  out  the  intent  in  the  light 
reflected  from  the  word  and  act,  its  reading  and  interpretation 
can  not  fairly  be  treated  as  an  open  question. 

It  is  further  urged  that  the  court  erred  in  instructing  the  jury 
that  **it  would  be  immaterial  whether  the  danger  was  real,  pro- 
vided the  defendant  acted  upon  the  real  appearance  of  danger.'' 
The  specific  objection  raised  is  that  ^*it  limits  and  abridges  the 
right  of  the  defendant  to  act  upon  real  appearances  of  danger, 
and  omits  reasonable  appearances  of  danger."  The  same  gen- 
eral answer  applies  to  this  objection  as  to  the  one  proceeding. 
Danger  with  reference  to  whether  the  appearance  of  it  is  "real" 
or  "reasonable,"  takes  its  classification  under  one  or  the  other, 
according  as  whether  the  manifestations  are  positive,  threaten- 
ing and  imminent,  or  are  merely  such  as  reasonably  create  alarm 
and  apprehension  for  one's  safety.  "Real"  danger  is  a  danger 
such  as  is  manifest  to  the  physical  senses;  "reasonable"  danger, 
as  the  very  force  of  the  term  imports,  is  something  to  be  judged 
of  by  an  exercise  of  reason  and  judgment,  exercised  upon  acts 
'which  require  construction  to  render  their  meaning  apparent.  It 
is  manifest  from  the  facts  in  evidence  that  whatever  danger 
there  was  to  appellant,  if  any  at  all,  was  real;  and  lience  the 
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court  discharged  its  duty  when  it  instructed  the  jury  upon  that 
character  of  danger,  it  not  being  bound  to  instruct  upon  another 
form  of  danger,  which  the  facts  not  only  did  not  present,  but 
absolutely  precluded. 

The  evidence  in  the  record  amply  supports  the  verdict  and 
judgment;  and,  the  rulings  and  charges  of  the  court  being  free 
from  reversible  error,  the  judgment  is  affirmed. 

Affirmed. 

Opinion  delivered  November  9, 1887. 


No.  2673. 

SiX  Parte  Thomas  Bosson. 

Habeas  Corpus— Second  Applioation— Case  S^tateb.— The  relator  being 
confined  in  the  penitentiary  of  this  State  under  seven  different  oonvio- 
tions  for  felony,  applied  to  the  Governor  for  pardon,  and,  on  the  twenty- 
fifth  day  of  August,  1886,  the  Goyemor  issued  his  charter  for  pardon  to 
cover  each  of  the  seven  convictions,  which  charter  o^  pardon  he  deliv- 
ered to  the  agent  of  the  relator,  who  in  turn  delivered  it  to  the  superin- 
tendent of  the  penitentiary,  and  demanded  upon  it  the  release  of  the 
relator.  The  superintendent,  acting  upon  telegraphic  orders  from  the 
Governor,  refused  to  release  the  relator,  retained  the  said  charter  of 
pardon,  and  subsequently  retorned  it  to  the  Governor,  who  indorsed 
upon  it  his  order  of  cancelation  because  it  *Vas  issaed  upon  misinfor- 
mation.^* On  the  thirtieth  day  of  March,  1887,  the  relator  sued  out  a 
writ  of  habeas  corpas,  and  upon  the  hearing  of  the  same  he  introduced 
in  evidence  the  said  charter  of  pardon,  indorsed  as  above  stated.  He 
was  remanded  to  custody,  and  appealed  to  this  court.  Upon  the  hear- 
ing of  the  appeal  this  court  held  that  a  pardon  procured  by  fraud  was 
absolutely  void,  and  that,  having  relied  upon  the  charter  of  pardon, 
indorsed  as  above,  the  relat(»r  established  against  himself  a  prima  fade 
procurement  of  the  pardon  by  fraud  and  assumed  the  burden  of  proving 
no  fraud,  which,  failing  to  do,  he  was  not  entitled  to  release,  and  the 
Judgment  of  the  lower  court  was  afitoned.  On  the  tenth  day  of  August, 
1887,  the  relator  applied  for  a  second  writ  of  habeas  corpus,  which,  being 
granted  and  heard,  he  was  again  remanded  to  custody,  from  which  judg- 
ment he  prosecutes  this  appeaL  The  Assistant  Attorney  General  moves 
to  dismiss  this  appeal  because  there  is  a  former  and  unreversed  adjudi- 
cation upon  this  same  state  of  facts,  and  because  the  said  former  adjudi* 
cation  was  pleaded  in  bar,  and  no  newly  discovered  evidence  is  set  up  as 
a  reason  for  opening  up  the  former  judgment  for  revision.  'But  held: 
1«    A  second  writ  of  habeas  corpus  is  obtainable  under  the  laws  of  this 
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State  wben  it  is  made  to  api>ear  that  important  testimony  has  been  ob« 
tained  which,  though  not  newly  discovered,  or  which,  though  known  to 
the  applicant,  could  not  be  produced  by  him  at  the  former  hearing.  2. 
In  passing  upon  second  appeals  in  habeas  corpus  cases  this  court  is  not 
called  upon  to  determine  whether  or  not  the  evidence  is  newly  discovered, 
but  will  consider  the  evidence  as  it  was  adduced  on  the  hearing  and  is 
presented  in  the  record.  The  motion  to  dismiss  the  appeal  is  overruled. 
See  the  opinion  in  extenso  for  the  substance  of  evidence  adduced  on  the 
hearing  below,  which  is  held  to  remove  the  taint  of  fraud  in  the  acquisi- 
tion of  the  pardon  as  exhibited  on  the  first  hearing,  and,  therefore,  to 
entitle  the  applicant  to  his  discharge. 

Habeas  Corpus  on  appeal  from  the  District  Court  of  Travis. 
Tried  below  before  tiie  Hon.  A.  S.  Walker. 

The  opinion  discloses  the  case. 

W.  K.  Makemaon,  for  the  appellant 

TT.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

HuBT,  Judge.  This  court  is  asked  to  review  a  second  judg- 
ment remanding  the  relator  to  custody. 

The  facts  attending  the  first  application  for  the  writ  of  habeas 
corpus  were,  briefly,  these:  The  relator,  being  confined  in  the 
State  penitentiary  under  seven  sentences,  applied  for  and  re- 
ceived from  John  Ireland,  the  Governor  of  the  State  of  Texas, 
under  date  of  August  25,  1886,  a  full  pardon  for  each  and  every 
offense.  This  proclamation  of  pardon  was  handed  to,  and  ac- 
cepted by,  the  attorney  of  the  relator,  for  and  on  his  behalf, 
who,  on  August  29  next  thereafter,  turned  over  the  pardon  to 
the  father  of  the  relator.  On  the  following  day,  August  30,  he 
presented  the  pardon  to  the  penitentiary  officials  and  demanded 
the  release  of  the  relator;  but  they  refused  and  retained  the  par- 
don, giving  as  a  reason  therefor  the  receipt  of  a  telegram  or  tel- 
egrams from  the  Governor  ordering  said  action.  The  pardon 
was  returned  to  the  Governor,  who  indorsed  thereon  the  follow- 
ing: **Issue  an  order  canceling  this,  as  having  been  issued  on 
misinformation. " 

On  March  30,  1887,  the  relator  sued  out  his  first  writ  of  habeas 
corpus,  upon  a  hearing  of  which  he  was  remanded  to  custody, 
from  which  he  appealed  to  this  court.  Upon  that  appeal  we 
held  that  a  pardon  procured  by  fraud  was  absolutely  void, 
and   that,,  having   relied  upon   the  pardon  with   its  indorse- 
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ment;  the  relator  established  against  himself,  prima  faoie^ 
the  procurement  of  the  pardon  by  fraud,  and  assumed  the  onus 
of  proving  no  fraud ;  and  that,  failing  to  do  this,  the  court  did 
not  err  in  remanding  him  to  the  penitentiary,  (Rosson  t.  The 
State,  23  Texas  Ct.  App.,  287.) 

On  August  10, 1887,  the  relator  again  applied  for  the  writ,  and 
had  a  hearing  on  September  5,  which  resulted  in  his  again  being^ 
remanded  to  custody.  The  petition  alleges  the  before-mentioned 
facts  relative  to  the  issuance  of  the  pardon  and  the  endorsement 
thereon.  Fraud  and  misrepresentation  are  expressly  denied ;  and 
it  is  further  alleged  that  on  January  18,  1887,  the  then  governor 
— Ireland — issued  to  relator  another  pardon,  which  was  intended 
to  take  the  place  of  the  former  in  all  respects ;  but  that,  by  a 
clerical  omission,  it  in  fact  covered  only  one  of  the  seven  cases. 
It  is  further  alleged  that  on  the  former  trial  of  the  writ  the 
question  of  fraud  was  only  raised  in  the  Court  of  Appeals ;  but 
that  when  it  was  heard  in  the  district  court,  Gtovemor  Ireland 
was  absent  from  the  State,  and  it  would  on  that  account  have 
been  impracticable  to  obtain  his  testimony  to  rebut  the  presump* 
tion  of  fraud  had  the  question  been  raised. 

The  petition  has  attached  to  it  as  an  exhibit  the  aflSdavit  of 
ex-Governor  Ireland,  in  which  he  affirms  that  the  said  indorse* 
ment  on  the  pardon  was  made  in  consequence  of  representations 
made  to  him,  which  were  promised  to  be  substantiated  by  proof, 
but  that  the  proof  was  never  furnished,  and  that  no  fraud  was 
used  upon  him  to  procure  the  pardon.  It  also  fully  substantiates 
the  allegation  of  the  petition  which  relates  to  the  second  pardon, 
which  was  to  replace  the  first.  This  affidavit  was  by  agreement 
made  evidence  in  the  case. 

The  Assistant  Attorney  General  moves  the  court  to  dismiss 
this  appeal,  upon  grounds  substantially  these:  Because  there  is 
a  former  and  unreversed  adjudication  upon  the  same  state  of 
facts;  that  this  former  adjudication  was  pleaded  in  bar  and  that 
no  newly-discovered  evidence  is  set  up  as  a  reason  for  opening 
up  the  former  judgment  for  revision. 

In  Foster's  case  (5  Texas  Ct.  App.,  626),  this  court  held  that 
the  statute  conferred  the  right  of  obtaining  a  second  writ  of 
habeas  corpus  ^^where  important  testimony  has  been  obtained, 
which,  though  not  newly  discovered,  or  which,  though  known  ta 
him,  it  was  not  in  his  power  to  produce  at  the  former  hearing.  ** 
The  testimony  of  ex-Governor  Ireland,  under  the  allegations  and 
proof  as  to  the  cause  of  its  non-production  upon  the  hearing  of 
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the  first  writ,  comes  fairly  within  the  rule  laid  down  in  that  ceise. 
It  was  further  held  in  the  Foster  case  that,  on  an  appeal  in  a 
case  of  this  character,  the  case  "must  be  determined,  not  upon 
the  questions  as  to  whether  the  evidence  is  newly-discovered, 
but  upon  the  evidence  as  we  find  it  adduced  on  the  hearing 
and  presented  in  the  record."  We  think  the  rules  laid  down  in 
that  case,  and  which  have  been  applied  to  cases  subsequently 
arising,  dispose  of  the  grounds  of  the  motion  so  ably  and  ear- 
nestly.presented  by  the  Assistant  Attorney  General. 

Coming  to  the  consideration  of  the  merits  of  the  appeal,  a 
case  is  presented  wherein  the  taint  of  fraud  is  removed  from  the 
proclamation  of  pardon,  by  the  testimony  of  ex-Governor  Ire- 
land, who,  as  the  then  chief  executive  of  the  State,  made  the 
indorsement  which  this  court  held  on  the  appeal  from  the  first 
judgment  to  be  prima  facie  evidence  of  fraud  in  the  procure- 
ment of  the  act  of  executive  clemency.  In  that  case  it  wa;j 
held  that  this  prima  facie  case  ml^lit  be  rebutted  by  evidence 
showing  that  no  fraud  or  misrepresentation  had  been  used.  The 
only  testimony  on  that  issue  is  that  of  ex-Governor  Ireland,  W. 
H.  Rosson,  the  father  of  the  relator,  and  W.  K.  Makemson,  the 
attorney  who  represented  the  relator  in  the  matter  of  procuring 
the  pardon.  The  testimony  of  each  of  these  emphatically  nega- 
tives the  use  of  fraud  or  misrepresentation  of  any  character. 

,  Having  determined  that  the  facts  exist  which  give  this  court 
jurisdiction  to  hear  this  appeal,  and  that  the  presumption  of 
fraud  was  removed  by  the  evidence  stated,  we  conclude  tiat 
the  original  pardon  is  of  full  force  and  effect,  and  that  the 
relator  is  entitled  thereunder  to  be  discharged  from  further  con- 
finement in  the  State  penitentiary.  The  judgment  is  accord- 
ingly reversed,  and  it  is  ordered  that  the  relator  be  discharged 
from  confinement  in  the  penitentiary. 

Ordered  accordingly. 

Opinion  delivered  November  9, 1887. 


Digitized  by 


Google 


230  24  Texas  Coubt  of  Appeals.  [Tyler 

Opinion  of  the  court. 


No.  2689  and  2690* 
Clem  Wells  v.  The  State. 

1.  Local  Option  Law.— This  court  held  in  Snblett^s  case,  23  Texts  Court 

of  Appeals,  809,  that  the  local  option  law  as  adopted  in  Rockwall  comity, 
Texas,  in  January,  1877,  was  absolutely  void,  because  it  was  adopted  at 
an  election  held  under  an  order  of  the  commissioners  court  of  said  Book- 
wall  county  issued  at  a  meeting  of  said  court  subsequent  to  its  first 
meeting:  after  the  petition  for  such  election  was  filed  in  said  court  This 
conviction  having  been  had  for  a  violation  of  the  local  option  law  aa 
adopted  at  said  election,  it  is  an  absolute  nullity. 

2.  Samb.— It  is  a  settled  rule  in  this  State  that  ''the  repeal  of  the  local 

option  law  by  the  prescribed  mode,  pending  an  appeal  from  a  oonvictioik 
for  its  violation  while  in  force,  annuls  the  conviction.*^  This  conviction^ 
under  this  rule,  would  be  a  nullity. 

Appeal  from  the  County  Court  of  RockwalL  Tried  below 
before  the  Hon.  A.  R  Hartman,  County  Judge. 

The  opinion  states  the  nature  of  the  cases.  The  penalties  as- 
sessed were  fines  of  two  hundred  dollars  in  each  case. 

W.  C.  Jones  and  Wade  &  Hefner ^  for  the  appellant. 

W.  L.  Davidson^  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  These  two  appeals  are  from  judg- 
ments of  conviction  for  violations  of  "the  local  option  law,*' 
supposed  to  have  been  adopted  in  Rockwall  county  at  an  election 
held  the  sixth  of  January,  1877.  These  convictions  were  had  in 
the  county  court,  on  the  eighth  and  ninth  days  of  March,  1887, 
respectively.  Subsequently  thereto,  to  wit,  on  the  twenty-third 
day  of  April,  1887,  this  court,  in  the  case  of  Ex  parte  Sublett, 
declared  the  local  option  law,  as  adopted  in  said  county  January 
6, 1877,  absolutely  void,  for  a  failure  of  compliance  in  its  adop- 
tion with  the  mandatory  provisions  of  the  local  option  statutes. 
(23  Texas  Ct.  App.,  309.) 

It  is  further  made  to  appear  in  the  transcript  of  the  record,  in 
these  cases,  by  the  certificate  of  the  county  judge  of  said  county, 
that,  since  the  Sublett  decision,  supra,  declaring  the  old  law  of 
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1877  absolutely  void,  the  citizens  of  Rockwall  county,  at  an  elec- 
tion held  the  fourth  day  of  June,  1887,  to  determine  the  question 
anew,  defeated  local  option  in  said  county,  the  majority  against 
prohibition  being  one  hundred  and  sixteen  votes.  In  Whisen- 
himt  V.  The  State,  18  Texas  Ct.  App.,  491,  it  was  held  to  be  a 
settled  rule  "that  the  repeal  of  the  local  option  law  by  the  pre- 
scribed mode,  pending  an  appeal  from  a  conviction  for  its  viola- 
tion while  in  force,  annuls  the  conviction." 

In  view  of  the  status  of  these  cases,  considered  in  reference  to 
these  decisions,  the  Assistant  Attorney  General  confesses  errors, 
and  the  judgments  are  reversed  and  the  prosecutions  are  dis- 
missed. 

Reversed  and  dismissed. 

Opinion  delivered  November  9, 1887. 
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Bob  WmTB  v.  The  State. 

PiiBADiirGh— Theft  of  Property  of  a  Corporation— Ivformatiov  or 
Indictment  for  theft  of  the  property  of  a  corporation  most  not  only 
describe  the  corporation  by  its  correct  corporate  name,  bat  should  allege 
that  it  was  a  corporation.  Allegation  that  the  *'Mo.  P.  Rway  Ck>mpany" 
-was  the  owner  of  the  stolen  property  will  not  suffice.  See  the  opinion  in 
eztenso  for  a  discussion  of  the  question,  and  for  the  substance  of  an 
information  Tield  insufficient  to  charge  the  offence  of  theft. 

Appeal  from  the  Coimty  Court  of  Bains.  Tried  below  before 
the  Hon.  W.  M.  Lamb,  Comity  Judge. 

The  opinion  discloses  the  case.  The  penalty  assessed  against 
the  appellant  was  a  fine  of  twenty-five  dollars  and  confinement 
in  the  county  jail  for  forty-eight  hours. 

One  Jeff  Martin  was  joined  in  the  information  against  this 
appellant,  and,  upon  his  separate  trial,  he  was  convicted  and  a 
like  punishment  assessed  against  him.  The  judgment  in  his 
case  was  reversed  and  the  proseciltion  dismissed  for  the  same 
reasons  assigned  in  this  case. 
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E.  TV.  Terhune,  for  the  appellaait. 

W.  L.  Davidsoriy  Assistant  Attorney  General,  for  the  State. 

White,  Pbesiding  Judge.  Appellant  was  convicted  upon  an 
information  based  upon  a  complaint  charging  him  and  one 
Martin  jointly  with  the  th^ft  of  one  hundred  and  fifty  pounds  of 
stone  coal,  of  the  value  of  sixty-seven  and  one-half  cents.  In 
the  complaint  it  is  alleged  the  coal  "was  the  property  of  the 
Mo.  P.  Rway  Company,"  and  that  it  was  taken  "from  the  pos- 
session of  Burt  Temple,  who  was  holding  the  same  for  the  said 
Mo.  P.  Ry  Company,  without  the  consent  of  the  said  Burt 
Temple  and  the  said  Mo.  P.  Ry  Company,  or  either  of  them, 
and  with  the  intent  to  deprive  the  said  Mo.  P.  Rway  Compcuiy 
of  the  value  thereof,"  etc. 

In  the  information  the  alleged  owner  is  styled  "the  Mo.  P. 
Ry  Company,"  and  this  is  the  name  used  throughout  to  desig- 
nate the  owner.  A  motion  to  quash,  which  was  overruled, 
raised  two  objections  to  the  information,  in  substance,  1,  that 
there  was  a  fatal  variance  between  the  allegations  in  the 
complaint  and'  the  information  as  to  the  name  of  the  owner; 
and,  2,  that  neither  the  complaint  nor  information  describes  the 
owner  sufficiently;  and  that  if  the  letters  used  be  sufficient  to 
designate  the  Missouri  Pacific  Railway  Company,  as  seems  to 
have  been  intended,  then  the  allegation  is  further  defective  and 
insufficient  in  that  it  does  not  allege  that  said  railway  is  a  cor- 
poration duly  incorporated. 

As  to  the  complaint,  we  think  that  its  allegations  were  incon- 
sistent and  repugnant  in  themselves.  It  alleges  the  ownership 
to  be  in'  "the  Mo.  P.  Rway  Company,"  but  that  the  property 
was  taken  from,  without  the  consent  of,  and  with  intent  to 
deprive  "the  Mo.  P.  Ry  Company"  of  the  value  of  the  same. 
Now,  do  the  letters  "Mo.  P.  Rway"  and  "Mo.  P.  Ry."  desig- 
nate the  same  company?  It  is  extremely  uncertain  whether 
they  do  or  not.  If  they  do  not,  then  the  ownership  is  in  a  com- 
pany whose  want  of  consent  to  the  taking  is  not  alleged,  cuid 
the  want  of  consent  and  intent  to  deprive  are  made  to  apply  to 
a  party  or  company  which  did  not  own  the  property.  To  say 
the  least  of  it,  the  pleadiii^  is  vague  and  indefinite,  and  few 
better  illustrations,  perhaps,  could  be  given  of  the  importance 
and  necessity  of  stating  in  full  without  abbreviation,  unless  ex- 
plained in  connection  therewith  the  name  of   the  company  or 
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corporation  intended  to  be  designated.  If  initials  can  be  held 
BuflScient,  then  which  of  the  two  forms  of  initials  set  forth  in 
the  complaint  shall  we  take  as  the  true  one  ?  If  we  select  "Mo. 
P.  Rway "  as  the  owner,  then  it  is  apparent  that  it  does  not  cor- 
respond with,  and  that  there  is  a  variance  in  letters  between  it 
and  the  "Mo.  P.  Ry,"  alleged  as  owner  in  the  information. 

The  matter  may  be  solved  by  determining  whether  in  a  crimi- 
nal prosecution  the  name  of  a  company  or  corporation  should  be 
set  out  in  full,  and,  if  a  corporation,  whether  it  be  further  essen- 
tial that  it  be  alleged  that  it  was  incorporated.  We  have  no 
special  criminal  statute  upon  the  subject.  Our  statute  as  to  the 
allegation  of  the  name  of  the  defendant  or  of  any  other  person 
necessary  to  be  stated  in  the  indictment,  evidently  refers  to  in- 
dividuals, and  does  not  embrace  companies  or  corporations. 
(Code  Crim.  Proc,  art.  425.)  In  short  our  code  of  procedure  is 
silent,  and,  having  failed  to  supply  us  a  rule,  we  are  relegated  to 
the  common  law.  (Code  Crim.  Proc.,  art.  27)  and  approved  pre- 
cedents. 

Mr.  Bishop  says :  "An  indictment  against  a  corporation  prop- 
erly describes  it  by  its  corporate  name."  And  again  :  "The  in- 
dictment should  show  on  its  face  that  a  name  in  it  is  a  corpora- 
tion's, if  such  in  fact."  (1  Bish.  Crim.  Proc,  3  ed.,  sec  682.)  In  his 
work  on  criminal  pleading  and  practice  (8  ed.)  Mr.  Wharton 
says,  in  section  110 :  "When  the  name  of  a  corporation  is  given, 
the  corporate  title  must  be  strictly  pursued  unless  specification 
is  made  unnecessary  by  local  statute;"  and  in  a  note  to  this  sec- 
tion he  says :  "Whether  at  conmaon  law  in  an  indictment  for 
stealing  the  goods  of  a  corporation  it  is  requisite  to  aver  that  the 
corporation  was  incorporated  has  been  much  disputed.  That  it 
is  necessary  is  ruled  in  The  State  v.  Mead,  27  Vermont,  722; 
Cohen  v.  The  People,  5  Park.  C.  R.,  330;  Wallace  v.  The  People, 
63  Illinois,  451;  The  People  v.  Schwartz,  32  California,  160."  He 
cites  a  number  of  decisions  to  the  contrary,  which  we  omit. 

In  his  work  on  criminal  law  the  same  learned  authqp  says : 
"Gh)ods  belonging  to  a  corporation  must  be  laid  as  the  property 
of  the  corporation  by  its  corporate  name  and  not  as  the  property 
of  the  individual  corporators,  though  they  be  all  named."  (1 
Whart.  Crim.  Law,  8ed.  sec.  941.)  In  2  Archbold's  Criminal  Plead- 
ing, 359,  it  is  said,  "the  property  of  a  corporation  aggregate 
must  be  laid  in  the  corporation  in  its  corporate  name;"  and  this 
same  doctrine  is  declared  in  2  Russell  on  Crimes,  page  100. 

In  regard  to  pleading  ia  civil  cases,  it  is  provided  by  statute 
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that  the  act  of  mcorporation  need  not  be  set  out  at  length,  "but 
it  shall  be  sufficient  to  allege  that  such  corporation  was  duly 
incorporated.''  (Rev.  Stats.,  art  1190,  amended  by  act  18th  Leg., 
regular  session,  p.  103.) 

This  question,  in  so  far  as  we  are  aware,  has  arisen,  even  inci- 
dentally, in  but  one  case  which  has  been  adjudicated  in  the 
courts  of  last  resort  in  this  State.  In  Price's  case,  41  Texas,  215, 
the  defendant  was  indicted  for  the  theft  of  a  bale  of  cotton  from 
the  train  of  the  Houston  &  Texas  Central  Railroad  Company, 
being  property  of  said  company.  It  was  objected  that  the  proper 
name  of  the  company  was  the  Houston  &  Texas  Central  Rail- 
way Company.  Roberts,  Chief  Justice,  says:  "  It  was  not  neces- 
sary to  set  out  the  charter  in  the  indictment,  or  to  allege  it  to  be 
a  chartered  company  otherwise  than  by  name,  as  was  done  in 
this  case."  As  shown  by  the  authorities  we  have  quoted  above, 
this  decision  was  not  in  harmony  with  the  most  approved  doc- 
trine, in  so  far  as  it  holds  that  it  is  unnecessary  to  allege  that 
the  company  is  a  corporation.  We  are  of  opinion  that  such  alle- 
gation is  requisite,  and,  to  say  the  least  of  it,  it  is  beyond  doubt 
the  better  practice. 

But  in  this  case  certain  initials  only  are  given,  and  the  name 
of  the  company  is  not  pretended  to  be,  or  even  substantially 
given,  as  might,  with  some  plausibility,  have  been  claimed  in 
the  Price  case.  How  can  this  court  say  what  the  Mo.  P.  Rway 
Company  is? 

We  are  of  opinion,  for  the  reasons  given,  that  both  the  com- 
plaint and  information  are  insufficient  to  support  the  prosecu- 
tion and  conviction.  Wherefore  the  judgment  is  reversed,  and 
the  prosecution  under  said  complaint  and  information  is  dis- 
missed. 

Reversed  and  dismissed. 

Opinioii  delivered  November  9, 1887* 
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No.  2452. 

Mabtin  Guest  v.  The  State. 

1.  Thsit— IsTBirr—CHARaB  of  the  Court.— PelonionB  intent  is  the 
eesential  ingredient  of  theft«  and,  to  conBtitute  that  offense,  the  taking 
mnrt,  in  the  first  instance,  have  been  frandnlent,  and  if  the  possession  be 
obtained  lawfully,  no  subsequent  appropriation,  however  frandnlent  the 
intent,  will  suffice  to  constitute  the  taking  theft,  unless  such  lawful  pos- 
session was  obtained  by  means  of  false  pretext,  or  with  the  fraudulent 
intent^  at  the  very  time  of  the  taking,  to  deprive  the  owner  of  the  value 
of  the  property  and  appropriate  the  same  to  the  use  and  benefit  of  the 
taker.  See  the  opinion  for  a  requested  charge,  which,  harmonizing  with 
this  doctrine,  was,  in  view  of  the  facts  in  proof,  erroneously  refused. 

9l  Bamb. — ^Note  a  case  in  which  the  trial  court  should  have  given  in  charge 
to  the  jury  the  established  doctrine,  that,  ''in  cases  where  there  is  evi- 
denee  from  which  the  jury  might  infer  that  the  taking  was  not  fraudu- 
lent, it  is  the  right  of  the  defendant  to  have  them  clearly  instructed  as 
to  the  distinction  between  trespass  and  theft.^ 

Appeal  from  the  District  Court  of  Eed  River.  Tried  below 
before  the  Hon.  D.  H.  Scott. 

The  conviction  in  this  case  was  for  the  theft  of  four  head  of 
cattle,  the  property  of  John  R.  Johnson,  in  Red  River  county, 
Texas,  on  the  fifteenth  day  of  April,  1887.  A  term  of  two  years 
in  the  penitentiary  was  the  penalty  assessed  against  the  appel- 
lant 

John  R.  Johnson  was  the  first  witness  for  the  State.  He  testi- 
fied that  he  lived  in  Red  River  county,  Texas,  and  was  the  owner 
of  the  four  head  of  cattle  described  in  the  indictment.  Those  ani- 
mals were  taken  from  their  range,  near  witness's  ranch  place,  in 
Red  River  coimty,  Texas,  about  the  middle  of  April,  1887.  They 
were  then  in  the  witness's  possession,  and  were  taken  with- 
out his  knowledge  or  consent.  On  a  certain  Sunday  in  the 
said  April,  a  Mrs.  Johnson,  who  then  lived  on  the  defendant's 
ranch,  gave  the  witness  information  which  led  him  to  believe 
that  the  defendant  had  the  animals.  Accordingly,  on  the  fol- 
lowing Friday,  the  witness  went  to  the  ranch  of  Mr.  Jack 
Qamer,  which  was  situated  in  the  edge  of  Lamar  county, 
about  twenty-five  miles  distant  from  the  witness's  ranch.  At 
Gamer^s  ranch  the  witness  found  Jack  Gamer,  defendant  and 
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several  persons  whom  he  did  not  know.  Witness  asked  the 
defendant  about  his  four  head  of  cattle,  and  the  defendant  re- 
plied either  that  he  had  one  or  had  some  of  them.  In  the  same 
connection  the  defendant  said  that,  when  he  left  the  range 
with  his  own  cattle,  the  four  head  belonging  to  witness  forced 
their  way  into  his  herd,  and  that,  although  he  cut  them  out 
several  tinges,  he  could  not  keep  them  from  rejoining  his  herd; 
that  finally,  when  they  had  followed  his  herd  beyond  the 
limits  of  the  range,  he  gave  up  his  attempts  to  exclcde  them 
from  his  herd,  fearing  that  if  he  left  them  beyond  the  range 
they  would  stray  off  and  be  lost  to  witness,  and  that  he  drove 
them  from  that  point  with  his  herd,  intending  either  to  pay  wit- 
ness for  them,  or  to  replace  them  to  witness  with  other  animals 
of  like  character  and  value,  which  he  claimed  to  have  on  the 
witness's  range.  At  the  same  time  and  place  the  defendant  pro- 
posed to  pay  witness  for  the  cattle,  or  to  replace  them  with 
other  animals  on  the  range,  or  to  drive  them  back  whence  he  got 
them,  as  witness  should  elect.  Witness  preferred  his  own 
animals,  whereupon  defendant  delivered,  them  to  witness,  and 
helped  him  drive  theni  a  part  of  the  way  back  to  their  accus- 
tomed range.  Three  of  the  animals  had  been  placed  in  the  J  G 
brand,  which  the  witness  understood  was  Jack  Gamer's  brand. 
One  of  those  three  animals  was  a  bull  when  taken,  but  had  been 
altered  when  recovered.  The  fourth  was  a  cow.  She  had  not 
been  rebranded.  The  witness's  brand  was  a  J.  That  letter  on 
the  yearling,  one  of  the  three  animals  rebranded,  was  almost 
entirely  obliterated  by  the  J  in  the  J  G  brand,  which  was  placed 
over  it.  The  several  parties  at  Garner's  ranch,  except  the 
defendant,  were  branding  cattle  when  the  witness  reached  the 
ranch.  Defendant  was  then  eating  a  meal,  and  was  taking  no 
part  in  the  branding.  Defendant  told  witness  that  he  had  sold 
the  cattle  to  Jack  Garner.  Thirty  or  forty  head  of  defendant's 
cattle  were  in  the  bunch  driven  from  the  range  frequented  by 
witness's  cattle.  Defendant  left  some  cattle  on  that  range,  but 
witness  did  not  know  how  many.  The  cattle  of  the  defendant 
and  those  of  the  witness  ran  on  the  same  un  fenced  range,  and 
the  houses  of  their  respective  herders  were  about  two  miles  apart. 
The  bull  had  just  been  castrated,  and  he  and  the  two  other 
animals  freshly  branded  and  marked,  when  witness  reached 
Garner's  ranch.  Defendant  told  witness  that  he  had  intended 
to  return  to  the  range  on  the  following  Sunday  to  notify  witness 
of  his  having  witness's  cattle.     The  cattle  were  thin  when 
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taken.  The  road  over  which  the  witness  was  told  the  cattle 
were  driven  was  a  public  road.  Defendant  was  well  acquainted 
with  witness's  cattle.  Jack  Gamer,  to  whom  the  defendant  sold 
the  cattle,  was  the  defendant's  brother-in-law. 

C.  M.  Palmer  was  the  next  witness  for  the  State.  He  testified 
that  he  was  well  acquainted  with  the  defendant  and  J.  R.  John- 
son, and  knew  their  respective  stocks  of  cattle,  which  ran  on  the 
same  range  in  Red  River  county.  On  the  day  prior  to  the  alleged 
theft,  the  witness,  being  then  on  the  range,  saw  the  defendant 
and  Mr.  Catchings,  who  worked  for  defendant,  driving  a  small 
bunch  of  cattle  from  the  range  towards  the  defendant's  stock 
lot.  That  bunch  included  two  of  defendant's  cattle,  and  seven 
or  eight  head  which  belonged  to  J.  R.  Johnson.  Witness  partic- 
ularly noticed  in  that  bunch  a  certain  cow  and  yearling  belonging 
to  Johnson.  They  were  two  of  the  animals  afterwards  recovered 
by  Johnson  in  Lamar  county  and  brought  back  to  the  range. 
Neither  defendant  nor  Catchings  made  any  effort  to  cut  John- 
son's cattle  from  the  bunch  while  witness  saw  them  driving  the 
animals,  nor  did  defendant  direct  witness  to  tell  Johnson  that  he, 
defendant,  had  driven  the  cattle,  or  that  he  could  not  separate 
them  from  his  herd.  Johnson's  cattle  were  not  following  defend- 
ant's cattle  when  witness  saw  them,  but  were  being  driven  along 
in  the  usual  way.  Witness  thought  at  the  time,  to  save  trouble 
and  labor,  defendant  was  driving  the  bunch  to  his  stock  pen, 
where  he  would  pen  his  own  and  exclude  Johnson's  animals. 

Mrs.  Martha  Johnson  testified,  for  the  State,  that,  at  the  time 
of  the  alleged  offense,  she  was  living  at  the  defendant's  ranch 
house,  about  a  mile  and  a  half  distant  from  J.  R  Johnson's 
ranch  house.  Witness  had  a  distinct  recollection  of  the  day  that 
defendant  drove  off  a  part  of  his  cattle.  Defendant  and  his  two 
employes,  Catchings  and  Richardson,  drove  some  of  Johnson's 
cattle  to  the  pens  with  some  of  defendant's  animals.  They 
penned  those  belonging  to  defendant,  but  did  not  pen  the  seven 
or  eight  head  that  belonged  to  Johnson.  When  they  left,  they 
turned  defendant's  thirty  or  forty  head  out  of  the  pen  and  started 
to  Lamar  county  with  them.  Witness  learned,  but  did  not  know 
of  her  own  knowledge,  that  some  of  Johnson's  animals  broke 
into  defendant's  herd,  after  the  herd  was  started  off.  Witness 
saw  the  herd  when  defendant  turned  it  out  of  the  pen  and 
started  off,  but  did  not  know  whether  or  not  it  included  any  of 
Johnson's  cattle.  Defendant  left  no  word  for  Johnson  with  the 
witness.     Mr.  Johnson  at  that  time  lived  about  fifteen  miles 
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from  where  the  cattle  were  taken.  The  witness  sent  iiim  word 
that  it  was  important  to  him  to  come  and  see  her  about  his  cat- 
tle. He  came,  and  witness  told  him  that  his  cattle  had  been 
taken  away. 

James  E.  Catchings  was  the  next  witness  for  the  State.  He 
testified  that  he  was  in  the  defendant's  employ  at  the  time  of  the 
alleged  offense,  and  assisted  him  to  gather  the  cattle  driven  to 
Gamer's,  and  went  with  him  about  nine  miles  on  his  trip  to  Gar- 
ner's. Several  of  John  R  Johnson's  cattle  got  into  the  herd  while 
they  were  being  gathered.  This  was  before  the  start  to  Gamer's. 
Just  before  reaching  defendant's  pen  with  the  herd  then  gath- 
ered, two  animals  broke  from  the  herd  and  ran  to  a  bunch  of 
Johnson's  cattle  near  Johnson's  ranch.  Witness  and  defendant 
went  after  and  drove  those  animals  to  the  pen,  but  penned  only 
defendant's  cattle,  leaving  Johnson's  outside.  Defendant  drove 
off  between  forty  and  fifty  head  of  cattle,  leaving  some  that 
he  owned  on  the  range.  None  of  Johnson's  cattle  were  in 
the  herd  when  defendant  left  his  house  for  Gamer's,  but  before 
he  got  out  of  the  range  several  joined  the  herd  despite  the  efforts 
of  the  defendant  and  witness  to  keep  them  out.  They  were  ciit 
out  several  times,  but  got  back  into  the  herd.  When  witness 
turned  back  to  go  home,  one  of  his  yearlings  and  Johnson's  four 
cattle  were  cut  out  of  the  herd  for  witness  to  drive  back  to  the 
range.  Witness's  yearling,  however,  ran  off  through  the  brush, 
and  witness  followed  it,  abandoning  Johnson's  four  cattle.  He 
did  not  know  what  became  of  Johnson's  four  head.  He  drove  his 
own  yearling  home.  Defendant  made  no  effort  to  pen  Johnson's 
cattle  at  any  of  the  houses  passed  on  the  road,  nor  did  he  leave 
any  word  for  Johnson  that  witness  knew  of. 

James  Harrell  testified,  for  the  State,  that  he  lived  on  the  pub- 
lic road  (a  lane  at  his  place),  about  two  miles  from  the  range  of 
Johnson's  and  defendant's  cattle.  The  witness  was  at  home  on 
one  Sunday  morning  in  April,  1887,  when  the  witness  Catchings 
and  another  man  drove  a  herd  of  forty  or  fifty  head  of  cattle  by 
his  house.  There  was  a  good  lot  at  witness's  place,  directly  on 
the  roadside.  No  attempt  was  made  by  Catchings  or  the  other 
man  to  pen  any  cattle  in  that  pen.  Catchings  passed  witness's 
house  going  back  towards  defendant's  ranch,  after  he  had  had 
time  to  go  about,  six  miles  with  the  herd.  If  he  then  had  a  year- 
ling with  him  the  witness  did  not  see  it.  -  Witness's  house  was 
about  two  himdred  yal-ds  from  the  public  road,  and  he  could  and 
did  plainly  see  Catchings  from  that  house  when  he  passed  going 
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back  from  the  direction  in  which  the  herd  was  taken.  The  herd 
in  charge  of  Catchings  and  the  other  man  passed  witness's  house 
between  ten  and  eleven  o'clock.  *  No  loose  cattle  were  then  fol- 
lowing the  herd. 

J.  B.  Butler  testified^  for  the  State,  that  defendant,  Catchings 
and  Richardson  drove  a  herd  of  forty  or  fifty  head  of  cattle  by 
his  house,  on  a  Sunday,  about  the  middle  of  April,  1887.  Wit- 
ness knew  Johnson's  cattle,  but  took  no  special  notice  of  the 
cattle  in  the  herd  described.  Witness's  cattle  lot  stood  about 
one  hundred  and  fifty  yards  from  the  road  over  which  the  cattle 
were  driven.  Neither  defendant,  Catchings  nor  Bichardson  said 
anything  to  witness  about  putting  cattle  in  that  lot.  The  wit- 
ness left  home  soon  afterwards,  and  did  not  see  Catchings  going 
back.    The  State  closed. 

Calvin  Bichardson  was  the  first  witness  for  the  defense.  He 
testified  that  in  April,  1887,  he  went  on  a  visit  to  the  neighbor- 
hood in  which  the  ranches  of  the  defendant  and  John  B.  John- 
son were  located.  Defendant  employed  witness  to  help  him 
gather  'a  bunch  of  cattle  and  drive  them  to  Gamer's  pasture, 
if  ear  Blossom  Prairie,  in  Lamar  coimty.  When  collecting  cattle 
at  defendant's  ranch  on  Sundajr  morning,  two  steers  stampeded 
from  the  bimch  and  ran  to  a  point  near  Johnson's  ranch.  There 
they  joined  some  of  Johnson's  cattle,  and  all  the  animals  were 
driven  to  defendant's  pen,  where  they  were  separated  and  de- 
fendant's animals  penned  and  Johnson's  left  outside.  Defend- 
ant's herd  was  then  turned  out  and  started  to  Blossom  Prairie. 
None  of  Johnson's  cattle  were  started  with  them,  but  four  head 
persistently  followed  and  broke  into  the  herd>  and,  though  they 
were  cut  out  several  times,  they  could  not  be  kept  out.  They* 
were  cut  out  the  last  time  with  Catching's  yearling,  when  Catch- 
ings  started  back  to  defendant's  ranch.  The  four  head  soon 
rejoined  the  herd.  This  being  about  nine  miles  from  the  starting 
I>oint,  defendant  said  he  would  not  cut  them  out  again,  €ts  they 
would  not  go  back  to  the  range  from  there,  and  that  he  would 
either  pay  Johnson  for  them  or  replace  them.  The  herd  was 
then  driven  to  Gamer  s  place  near  Blossom  Prairie,  where  wit- 
ness heard  defendant  tell  Garner  that  the  herd  contained  four 
of  Johnson's  cattle,  but  that  he  would  make  it  all  right  with 
Johnson  by  paying  for  or  replacing  the  cattle.  Gamer's  was 
reached  on  Sunday  evening.  When  witness  left  to  return  to 
defendant's  ranch  on  the  next  day,  the  defendant  told  him  if  he 
saw  Johnson,  to  tell  him  about  the  four  head  of  cattle,  and  that 
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he,  defendant,  would  be  back  on  the  following  Sunday,  and 
make  it  all  right  with  him.  On  the  following  Wednesday  wit- 
ness saw  Johnson,  and  told  him  in  part,  but  not  all,  of  what 
defendant  said.  Witness  remembered  that  he  asked  Johnson 
not  to  use  his  name,  as  defendant  owed  him,  and  he  was  afraid  he 
would  not  get  his  pay.  On  his  cross  examination,  this  witness 
said  that  defendant  told  him,  if  he  heard  Johnson  inquiring  for 
his  cattle,  to  tell  him,  Johnson,  that  he,  defendant,  would  make 
it  all  right. 

J.  N.  Gamer  testified,  for  the  defense,  that  the  defendant  got 
to  his  place  in  Lamar  county  on  the  evening  of  the  day  he  left 
home  with  the  cattle.  He  delivered  the  herd  to  witness,  the  wit- 
ness having  purchased  them,  and  told  the  witness  at  the  time 
that  four  of  Mr.  Johnson's  cattle  were  in  the  herd ;  that  they 
broke  into  the  herd  despite  his  efforts  to  keep  them  out,  but  that 
he  would  either  pay  Johnson  for  the  animals  or  replace  them,  as 
Johnson  might  elect.  Witness  was  branding,  marking  and  cas- 
trating the  cattle  when  Johnson  reached  his  ranch.  He  heard 
defendant  explain  to  Johnson  how  the  cattle  got  into  his  herd, 
^  and  tell  Johnson  that  he  was  ready  to  pay  for,  replace  or  drive 
the  cattle  back  to  the  range.  He  also  heard  defendant  tell  Rich- 
ardson, when  Richardson  left  witness's  house,  to  tell  Johnson 
about  his  four  animals,  and  that  he  would  be  home  on  Simday 
and  pay  him  for  them.    The  defense  closed. 

J.  R.  Johnson,  recalled  by  the  State,  testified,  in  rebuttal,  that 
he  met  Richardson,  whom  he  did  not  know,  on  the  Wednesday 
following  the  theft  of  the  cattle.  In  reply  to  questions,  Rich- 
ardson told  him  that  the  defendant  took  the  cattle,  and  in  that 
connection  requested  witness  not  to  mention  his  name  in  a  man- 
ner that  defendant  would  hear  of  it ;  that  the  def^idant  had 
not  yet  paid  him,  and  that  he  feared  if  the  defendant  found 
out  that  he  had  given  him  away,  defendant  would  get  mad  and 
not  pay  him.  He  said  nothing  about  the  cattle  breaking  into 
defendant's  herd,  or  being  cut  out,  or  that  defendant  had  told 
him  to  tell  the  witness  that  he  would  be  home  Simday  and  pay 
for  the  animals. 

The  motion  for  new  triol  raised  the  questions  discussed  in  the 
opinion. 

Sims  db  Wright,  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 
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White,  Presiding  Judge.  As  directly  and  pertinently  appli- 
cable to  tiie  facts  proven  on  the  trial,  we  are  of  opinion  the  court 
erred  in  refusing  the  first  special  instruction  asked  for  def endant^ 
as  follows,  viz. : 

"In  order  to  convict  the  defendant  of  the  crime  charged  in  the 
biU  of  indictment,  you  must  be  satisfied  beyond  a  reasonable 
doubt  that  he  not  only  did  appropriate  the  cattle  of  J.  R.  John- 
son, as  alleged  in  the  bill  of  indictment,  but  that  the  intent  of 
the  defendant  to  deprive  the  owner  of  the  value  thereof  (if  you 
should  find  that  such  intent  existed)  existed  at  or  before  the 
taking;  and  in  this  connection  I  furiiier  charge  you  that,  if  you 
should  find  from  the  evidence  that  the  cattle  alleged  to  have  been 
stolen  followed  defendant  and  got  into  his  herd,  and  that  after- 
wards he  formed  the  idea  of  fraudulently  appropriating  the  same 
to  his  own  use  and  benefit,  he  could  not  be  convicted  of  theft'* 
There  was  no  similar  instruction  embraced  in  or  covered  by  the 
the  general  charge.  Under  our  statute,  "the  taking"  essential 
to  constitute  theft  "must  be  wrongful;  so  that  if  the  property 
came  into  the  possession  of  the  person  accused  of  theft  by 
lawful  means,  the  subsequent  appropriation  of  it  is  not  theft." 
(Penal  Code,  art.  727.) 

The  felonious  intent  is  the  essential  ingredient  of  the  crime, 
and,  "to  constitute  theft,  the  taking  of  the  property  must,  in  the 
first  instance,  have  been  fraudulent;  and,  if  the  possession  be 
obtained  lawfully,  no  subsequent  appropriation,  however  fraud- 
ulent the  intent,  will  suffice  to  constitute  the  taking  theft,  unless 
such  lawful  possession  was  obtained  by  means  of  a  false  pre- 
text, or  with  the  fraudulent  intent  at  the  very  time  of  the  taking 
to  deprive  the  owner  of  the  value  of  the  property  and  to  appro- 
priate the  same  to  the  use  or  benefit  of  the  taker."  (Hernandez 
V.  The  State,  20  Texas  Ct.  App.,  151;  Morrison  v.  The  State,  17 
Texas  Ct.  App.,  34;  Atterberry  v.  The  State,  19  Texas  Ct.  App  , 
401;  McAfee  v.  The  State,  14  Texas  Ct.  App.,  668;  Johnson  v. 
The  State,  1  Texas  Ct.  App.,  118;  Spinks  v.  The  State,  8  Texas 
Ct  App.,  125.) 

Under  the  particular  facts  proven  in  this  case,  we  are  further 
of  opinion  that  the  charge  did  not  present  the  law  applicable  to 
an  important  phase  of  the  case.  It  is  a  rule  well  settled  that, 
"In  cases  where  there  is  evidence  from  which  the  jury  might 
infer  that  the  taking  was  not  fraudulent,  it  is  the  right  of  the 
defendant  to  have  them  clearly  instructed  as  to  the  distinction 
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between  trespass  and  theft. '*    (Bray  v.  The  State,  41  Texas,  203; 
Ainsworth  v.  The  State,  11  Texas  Ct.  App.,  339.) 

We  will  not  discuss  the  facts  (which  the  Reporter  will  give 
fully),  but  content  ourselves  with  the  remark  that,  upon  the 
matter  of  fraudulent  intent  at  the  time  of  taking,  or  whether 
they  establish  sufficiently  a  fraudulent  intent  at  all,  is  a  matter 
of  very  serious  doubt  in  our  minds. 

For  errors  in  the  charge,  as  above  pointed  out,  the  judgment 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  November  9, 1887.  • 


'24    2421  No.    2580. 

34    558| 

38  ^48  Thomas  Hutchings  v.  The  State* 

1.  Pbaoticb^Scirs  Facias.— The  object  of  the  scire  facias  in  a  erlminal 
case  is  to  bring  the  sureties  into  court  to  show  cause  -why  judgment 
should  not  be  entered  against  them  upon  the  bond  already  forfeited,  and 
it  is  not  essential  that  the  writ  shall  embrace  the  principal  in  the  bond. 

8.  Same— Amendment.— The  rules  which  regulate  and  control  the  amend- 
ment of  a  citation  and  petition  in  a  civil  case  apply  to  a  scire  facias 
case.  Moreover,  it  is  essential  that  the  scire  facias,  in  cases  like  the 
present,  should  show  on  its  face,  either  by  original  or  amended  averment, 
that  there  is,  in  fact,  no  actual,  though  there  may  be  an  apparent, 
variance  in  the  names  of  the  parties  to  the  bond.  The  trial  court  did 
not  err  in  permitting  the  scire  facias  to  be  amended  to  show  that  the 
John  McCuUock  described  therein  was  the  W.  J.  MoCnllock  who  signed 
as  the  principal  in  the  forfeited  bond. 

8.  Same— NoTiCB— Casb  DiSTiNOUis^aBD.— It  is  not  a  sufficient  objection 
to  the  proceedings  in  a  scire  facias  case  that  the  trial  court  permitted 
such  an  amendment  of  the  scire  facias  without  notice  to  the  principal  in 
the  bond.  Note  the  opinion  for  the  distinction  between  this  and  Collinses 
case,  16  Texas  Court  of  Appeals,  274. 

i,  Samb— Jurisdiction  of  the  County  Court  of  Titus  Countt.— It  is  a 
well  settled  general  rule  that  final  judgments  upon  forfeited  bail  bonds 
can  not  be  rendered  at  the  criminal  terms  of  the  county  courts.  But 
see  the  opinion  in  eztenso  for  a  summary  of  the  legislation  which  is 
held  to  operate  as  au  exception  to  the  rule  in  favor  of  the  criminal 
county  court  of  Titus  county,  and  to  specially  confer  on  it  jurisdiction 
to  render  final  judgments  upon  forfeited  bail  bonds. 
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Appeal  from  the  Coimty  Court  of  Titus.  Tried  below  before 
the  Hon.  J.  B.  Biddle,  County  Judge. 

The  opinion  states  the  case.  The  amoimt  of  the  bond  ad- 
judged was  one  hundred  dollars. 

Q-.  F.  Conley  and  W.  H.  Baldwin^  for  the  appellant 

W.  L.  Davidsofiy  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  An  information  was  brought  by 
the  county  attorney  of  Titus  county  against  John  McCuUock 
and  one  Beardon,  charging  them  jointly  with  the  theft  of  one 
side  of  sole  leather  of  the  value  of  four  dollars.  McCuUock  was 
arrested  and  executed  an  appearance  bond,  which  he  signed  W. 
J.  McCullock  instead  of  John  McCuUock.  Thomas  Hutchings, 
this  appellant,  signed  said  bond  as  surety.  McCuUock  failing  to 
appear  at  court,  as  he  had  bound  himself  to  do,  the  bond  was 
forfeited  and  judgment  nisi  rendered  against  him  and  the  surety. 
Scire  facias  issued  to  the  surety.  Objection  having  been  made 
to  the  writ  for  variance  between  it  and  the  bond  as  to  the 
name  of  the  principal  obligor,  the  same  was  amended  on  motion 
of  the  county  attorney;  the  amendment  setting  up  the  fact,  in 
substance,  that  John  and  W.  J.  McCullock  were  one  and  the 
same  party. 

Two  objections  are  urged  to  the  legaUty  of  the  scire  facias  and 
its  amendments.  To  the  scire  facias  it  is  urged  that  it  did  not 
issue  against  McCullock,  the  principal,  as  weU  as  the  surety, 
Hutchings.  This  objection  is  not  tenable.  The  scire  facias  writ 
in  criminal  cases  subserves  the  purpose  both  of  a  petition  and 
imitation,  and  its  object  is  to  bring  the  sureties,  and  not  the 
principal,  into  court  to  show  cause  why  judgment  should  not  be 
entered  against  them  upon  the  bond  which  has  been  already 
forfeited.  It  is  true  the  judgment  must  be  against  the  principal 
as  weU  as  the  sureties  (Code  Crim.  Proc,  art.  441),  but  it  is 
expressly  provided  that,  in  issuing  the  citation  or  writ  of  scire 
facias,  it  shaU  not  be  necessary  to  give  notice  to  the  defendant. 
(Code  Crim.  Proc.,  art.  442.)  The  principal  need  not  be  served 
with  notice.    (Branch  v..  The  State,  25  Texas,  423.) 

As  to  the  amendment  of  scire  facias,  it  is  well  settled  that 
it  is  not  only  subject  to  the  same  rules  as  a  citation  and  petition 
in  a  civil  case,  but  it  is  absolutely  essential  that  it  should  show 
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on  its  face^  by  proper  averment,  either  originally  or  by  amend- 
ment, in  a  case  like  the  present,  that  there  is  in  fact  no  actual, 
though  there  may  be  apparent,  variance  in  the  names  of  the 
parties  to  the  bond.  (Cassiday  v.  The  State,  4  Texas  Ct.  App., 
96;  Loving  v.  The  State,  9  Texas  Ct.  App.,  471;  Weaver  v.  The 
State,  13  Texas  Ct.  App.,  191;  Mclntyre  v.  The  State,  19  Texas 
Ct  App.,  441.) 

There  was  no  error  in  permitting  the  amendment,  and,  in  so 
far  as  the  proof  upon  that  issue  is  concerned,  it  fully  identified 
John  and  W.  J.  McCuUock,  who  signed  the  bond,  as  one  and  the 
same  individual.    (Vidauri  v.  The  State,  22  Texas  Ct.  App.,  676.) 

But  another  objection  urged  is  that  the  amendment  of  the 
writ  was  made  without  notice  to  the  principal  in  the  bond,  and 
we  are  cited  by  appellant's  coimsel,  in  support  of  the  objection, 
to  Collins  V.  The  State,  16  Texas  Court  of  Appeals,  274.  That 
was  a  case  in  which  the  effort  was  made  to  amend  a  judgment 
nisi  after  expiration  of  the  term  at  which  it  was  rendered,  and  it 
was  held  that,  inasmuch  as  the  principal  in  the  bond  was 
directly  interested  in  the  judgment,  he  was  a  necessary  party 
in  proceedings  to  amend  it,  and  that  it  could  not  be  properly  nor 
legally  amended  without  due  notice  to  him.  (Madison  v.  The 
State,  17  Texas  Ct.  App.,  479.)  This  is  a  different  case.  Here 
the  object  was  to  amend,  not  the  judgment  nisi,  but  the  scire 
facias — a  writ  in  which  the  principal  was  in  no  manner,  and  the 
sureties  alone  were,  interested.  TMs  objection  is  without  merit, 
because  the  sureties  were  in  court  and  contesting  the  proceedings 
for  themselves  alone  in  a  matter  where  the  principal  had  really 
no  interest. 

Again  a  most  serious  objection  to  the  judgment  final  as  ren- 
dered in  this  case  is  that  the  same  was  rendered  at  a  criminal, 
and  not  at  a  civil,  term  of  the  county  court,  and  that,  under  the 
now  well  settled  rules  of  procedure,  judgments  final  on  forfeited 
bail  bonds  can  not  be  rendered  at  the  criminal  terms  of  the 
county  court.  (Hart  v.  The  State,  13  Texas  Ct.  App.,  555;  Jones 
V.  The  State,  15  Texas  Ct.  App.,  82;  Reddick  v.  The  State,  21 
Texas  Ct.  App.,  267.)  This  is  the  ordinary  general  rule,  but  to 
it  the  county  court  of  Titus  county  appears  to  have  been  made 
an  exception,  under  the  law  restoring  and  defining  its  jurisdic- 
tion. In  1881,  by  act  of  the  regular  session  of  the  seventeenth 
Legislature,  (General  Laws,  page  3,  Titus  was  one  of  a  number 
of  counties  which  were  divested  of  jurisdiction  in  their  coimty 
courts  for  the  trial  of  civil  and  criminal  causes.     But  by  act 
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approved  April  13,  1883  (General  Laws,  18th  Leg.,  Reg.  Sess., 
p.  91),  the  criminal  jurisdiction  of  said  county  court  was  again 
restored,  not  only  conferring  exclusive  original  jurisdiction  of 
most  misdemeanors,  but  further  specially  providing  as  follows, 
viz: 

"Sec.  2.  Said  county  court  shall  have  jurisdiction  in  the  for- 
feiture and  judgment  of  all  bonds  and  recognizances  taken  in 
criminal  cases  of  which  said  criminal  cases  said  court  has  juris- 
diction," etc.  "Sec.  3.  The  district  court  of  said  county  of 
Titus  shall  no  longer  have  jurisdiction  of  cases  of  which  the 
county  court  of  said  county  by  the  provisions  of  this  act  has 
original  or  appellate  jurisdiction."  We  think  it  clear  from  these 
provisions  that  the  Legislature  intended  to  restore,  with  the 
criminal  jurisdiction  conferred,  full  authority  and  jurisdiction 
to  dispose  finally  of  all  forfeitures  on  bonds  and  recognizances 
in  criminal  cases.  Such  being  the  law,  the  court  did  not  err  in 
forfeiting  and  rendering  judgment  final  in  this  case. 

We  find  no  error  in  this  record  for  which  a  reversal  should  be 
had,  and  the  judgment  is  therefore  affirmed. 

Affirmed. 

Opinion  delivered  November  9, 1887. 


No.  2675. 
Lee  Conner  v.  The  State. 

1.  tonwT— Evidence— Possession— Variance.— The  ind'ctm^nt  charged 
the  possession  and  ownership  of  the  alleged  stolen  horse  to  be  in  one 
J.  C.  B.  The  proof  showed  that  the  animal  was  taken  by  the  accused 
from  a  place  at  which  one  Boll  had  hoppled  it  by  direction  of  D.  H.  B., 
who  had  borrowed  the  horse  from  J.  C.  B.  Held,  that  the  proof  estab 
lished  the  possession  in  D.  H.  B.,  and  that  the  variance  between  the 
allegation  and  proof  on  the  issue  of  possession  is  fatal  to  the  conviction. 

H  Sams — Conseht.— The  proof  showed  that,  for  the  purpose  of  detecting 
the  accused  in  the  very  act  of  theft,  the  horse  was  hoppled  with  the  ex- 
pectation and  the  intent  that  defendant  would  take  him.  It  was  con- 
tended by  the  defense  that  the  proof  established  a  taking  with  the 
eonsent  of  the  owner.  Held,  that  the  position  is  without  merit,  as  the 
owner  in  no  way  suggested  the  theft  to  the  accused  nor  induced  him  to 
eommit  it. 
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8.  Samb— Asportation.— Neither  asportation  nor  aotual  manual  posiessioii 
of  the  property  is,  nnder  onr  eode,  eeeential  to  constitute  tiief t. 

Appeal  fromt  the  District  Court  of  Coleman*  Tried  below  be- 
fore the  Hon.  J.  C.  Randolph. 

The  convibtion  in  this  case  was  for  the  theft  of  a  horse^  tiie 
possession  and  ownership  of  which  was  alleged  to  be  in  one 
J.  C.  Benton.  A  term  of  five  years  in  the  penitentiary  was  the 
penalty  assessed  by  the  verdict. 

J.  L.  Nickel  was  the  first  witness  for  the  State.  He  testified, 
in  substance,  that  in  June,  1886,  he  lived  in  the  Rough  creek 
neighborhood,  in  Coleman  county,  Texas.  On  two  or  three  dif- 
ferent occasions,  prior  to  the  commission  of  the  act  for  which 
the  defendant  W6U3  now  upon  trial,  the  defendant  came  to  the 
witoiess  and  requested  tl^e  witness  to  join  him  in  the  business  of 
stealing  horses  and  running  them  off  to  Lampasas  county  and 
selling  them.  Defendant  said  that  sleek  liorses,  worth  seventy- 
five  dollars  each,  could  be  stolen  and  sold  to  a  good  profit.  Wit- 
ness declined  to  join  the  defendant  in  the  proposed  enterprise. 
Some  time  in  May,  1886,  witness  went  to  defendemt  and  told  him 
that  he  had  lost  two  horses,  which  had  either  strayed  or  been 
stolen,  and  asked  the  defendant  to  go  with  him  in  search  of  the 
said  horses.  Defendant  replied:  "I  know  of  a  way  we  can  do 
to  beat  that,  and  in  which  you  can  get  even  for  the  loss  of  your 
horses.  We  can  steal  a  couple  of  horses,  which  will  make  up 
your  loss,  and  be  easier  than  hunting  the  horses  you  have  lost.'* 
Defendant  then  proposed  to  steal  the  horses  of  the  witness's 
brother-in-law.  The  witness  then  went  to  Mr.  E.  A.  Birdwell 
and  told  him  of  the  proposition  made  to  him  by  the  defendant 
to  go  into  the  horse  stealing  business.  Birdwell  advised  the 
witness  to  agree  to  the  next  proposition  of  the  kind  made  by  the 
defendant,  and  to  apprise  him,  so  that  he  and  others  might  take 
the  defendant  in  the  very  act.  On  the  morning  of  June  15, 1886, 
the  witness  went  to  th^"  defendant's  house,  and  the  defendant 
renewed  his  proposition,  and  the  witness,  acting  upon  the  sug^ 
gestion  of  Birdwell,  agreed.  Defendant  borrowed  a  saddle  and 
rode  a  mule  to  the  Rough  creek  bottom,  to  look  for  some  horses 
to  steal,  witness  accompanying  him,  not  for  the  purpose  of  par- 
ticipating in  the  theft,  but  in  pursuance  of  the  agreement  he  had 
made  with  Birdwell.  They  found  two  horses  hoppled  out,  one 
a  sorrel,  branded  JAC,  and  one  a  gray,  branded  BA.    Witness 
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and  defendant  examined  those  horses,  and  defendant  said  that 
they  would  do.  Witness  and  defendant  laid  around  the  horses 
all  dajy  at  a  point  about  two  hundred  yards  distant.  Defendant 
went  to  and  closely  existmined  the  said  horses  two  or  three  times 
daring  the  said  day.  He  asked  witness  during  the  day  if  the 
witness  knew  who  owned  the  said  horses,  and  witness  replied 
truthfully  that  he  did  not.  During  the  day  the  witness  saw  Mr. 
Bull,  and  went  to  him  and  asked  him:  ^' Ain't  you  on  to  the 
racket?"  About  dusk  the  bell  on  one  of  the  horses  got  to  ringing, 
and  defendant  remarked:  "There  they  are.''  The  witness  and 
defendant  rode  to  a  point  near  the  horses,  when  the  defendant 
dismoimted,  with  a  rope  in  his  hand,  and  went  to  the  first  horse, 
which  he  caught,  but  released.  He  then  dropped  his  rope,  caught 
the  other  horse  around  the  neck,  patted  him  and  rubbed  him 
down  gradually  towards  the  hopples  on  his  feet.  He  was  in  the 
act  of  removing  the  hopples,  when  the  men  in  ambush  ordered 
him  to  hold  up  his  hands.  Defendant  responded  to  the  order 
with  the  exclamation  "Ohr  The  men  then  came  in  view,  and 
were  Bull,  Birdwell,  Townsend  and  Dave  Benton.  Defendant 
told  them  that  the  horses  belonged  to  his  uncle,  and  that  if  he 
could  go  to  Buffalo  Gap  he  would  prove  it.  The  men  then  asked 
him  who  owned  the  rope  lying  near.  He  first  said  that  he  did 
not  know,  but  afterwards  said  that  it  was  his. 

R.  C.  Bull  testified,  for  the  State,  that  on  or  about  June  15, 
1886,  two  horses,  belonging  to  J.  C.  Benton,  were  placed  in  his 
hands  to  be  used  as  decoys  in  the  detection  of  the  defendant  for 
horse  theft.  According  to  arrangements  previously  made,  the 
witness  took  the  said  horses  to  a  certain  point  in  the  Rough  creek 
bottom  and  hoppled  them  out.  He  then  secreted  himself  in  the 
vicinity  and  watched  them.  He  saw  the  defendant  and  Nickel 
when  they  arrived  on  the  groimd.  About  dusk  A.  P.  Townsend 
joined  witness,  and  they  secreted  themselves  behind  some  rocks 
not  far  from  the  horses.  Defendant  and  Nickel  soon  came  to  the 
horses.  Defendant  went  to  the  nearest  horse,  dropped  his  rope, 
and  took  the  horse  around  the  neck,  but  soon  released  him.  He 
then  went  to  the  second  horse^  and  was  in  the  act  of  unhoppling 
him,  when  the  witness  stepped  from  his  covert  and  ordered  him 
to  hold  up  his  hands.  Defendant  exclaimed  '^Ohl"  throwing  up 
his  hands,  and  then  said  that  the  horses  belonged  to  his  imcle. 
Jack  Coggins.  Witness  asked  defendant  who  owned  the  rope. 
He  replied  first  that  he  did  not  know,  but  afterwards  said  thc:t 
he  did*    The  horses  were  on  their  accustomed  range,  but  were 
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hoppled  there  to  enable  defendant  to  steal  them,  under  an  ar- 
rangement with  Nickel  to  apprehend  him  in  the  act.  On  his 
cross  examination,  the  witness  said  that  the  horses  belonged  to 
J.  C.  Benton,  but  were  delivered  to  him  by  D.  H.  Benton,  J.  C's. 
brother,  for  the  uses  to  which  they  were  put.  Witness  had  the 
care  and  control  of  the  horses  during  the  day.  Witness  passed 
the  defendant  and  Nickel  at  one  time  during  the  day. 

D.  H.  Benton  testified,  for  the  State,  that  he  was  a  party  to 
the  plan  devised  for  the  detection  of  the  defendant  in  the  act  of 
stealing  horses.  On  the  night  of  June  14  he  went  to  his  brother, 
J.  C.  Benton,  and  asked  the  loan  of  the  two  horses.  His  brother 
told  him  to  take  them.  He  did  not  tell  his  brother  his  object  in 
borrowing  the  horses.  He  turned  the  horses  over  to  Bull  on  the 
morning  of  the  fifteenth  for  the  purpose  of  hoppling  them  in 
the  fiat  where  the  defendant  could  find  and  steal  them.  They 
were  placed  there  by  Bull  with  the  intent  and  expectation  that 
defendant  would  steal  them.  Witness  joined  Bull,  Townsend 
and  others  in  the  fiat  after  the  arrest  of  defendant.  Witness 
did  not  give  defendant  his  consent  to  take  the  horses. 

A.  P.  Townsend  testified,  for  the  State,  that  on  June  15,  1886, 
Mr.  Bull  told  him  that  defendant  and  Nickel  were  preparing  to 
steal  some  horses,  and  divulged  to  him  the  scheme  adopted  to 
detect  defendant  in  the  very  act.  Witness  joined  Bull  and  staid 
with  him  until  the  arrest  was  made.  He  detailed  the  circum- 
stances of  the  theft  exactly  as  Bull  did. 

J.  C.  Benton  testified,  for  the  State,  that  his  brother  Dave  came 
to  him  on  the  night  of  Jime  14,  1886,  and  asked  the  loan  of  his 
two  horses.  He  did  not  say  what  he  wanted  with  them  nor  how 
long  he  wanted  them.  Witness  told  him  to  take  them,  and  con- 
sidered he  had  lent  them  for  an  indefinite  period.  Witness  did 
not  then  know  what  his  brother  wanted  with  the  horses.  He 
did  not  consent  that  defendant  should  take  them. 

E..A.  Birdwell  testified,  for  the  State,  that  he  was  a  party  to 
the  scheme  devised  to  detect  the  defendant.  That  scheme  was 
formulated  upon  information  given  to  witness  by  Nickel  that 
defendant  had  proposed  to  him  to  embark  in  the  horse  stealing 
business. 

The  State  closed. 

Mrs.  M.  M.  Conner  testified,  for  the  defense,  that  on  the  morn- 
ing of  June  15,  188G,  Nickel  came  to  her  house  and  asked  her 
son  Lee,  the  defendant,  if  he  could  go  with  him  to  help  hunt  his 
horses,  and  offered  to  pay  him  a  dollar  a  day.    Defendant  replied 
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that  he  had  no  horse  to  ride,  but  that,  if  he  knew  where  he  could 
find  any  of  his  uncle's  horses,  he  would  go.  Nickel  asked  him 
what  brand  his  nincle  gave.  He  replied  that  he  gave  the  half 
circle  IV.  Nickel  then  said  that  he  knew  where  such  horses  could 
be  found.  Defendant  then  borrowed  a  saddle  from  Will  Billings, 
and  left  with  Nickel  to  hunt  Nickel's  horses.  Witness  gave  de- 
fendant some  money,  telling  him  to  bring  her  some  coflfee  and 
sugar  if  he  went  by  the  store.  After  defendant's  arrest,  witness 
sent  for  and  got  the  saddle  borrowed  from  Billings,  and  found 
the  coflfee  in  one  of  the  pockets. 

Jack  Coggins  testified,  for  the  defense,  that  he  had  several 
horses  in  Coleman  county,  branded  half  circle  IV.  He  g^ave  the 
defendant,  his  nephew,  authority  to  handle,  look  after  and  use 
those  horses. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Woodward  dt  Viningy  for  the  appellant 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

• 

WiLLSON,  Judge.  It  is  alleged  in  the  indictment  that  the  de- 
fendant did  fraudulently  take  from  the  possession  of  J.  C.  Ben- 
ton one  certain  horse,  the  same  being  the  corporeal  personal 
property  of  the  said  J.  C.  Benton.  Both  the  ownership  and  the 
possession  of  the  horse  are  alleged  to  be  in  J.  C.  Benton.  It  is 
shown  by  the  evidence  that,  on  the  day  before  the  alleged  theft, 
J.  C.  Benton,  the  owner  of  the  horse,  loaned  the  same  to  his 
brother  D.  H.  Benton.  On  the  morning  of  the  day  of  the  alleged 
theft,  D.  H.  B«nton  turned  the  horse  over  to  a  man  named  Bull, 
who  took  said  horse  to  a  place  which  D.  H.  Benton  designated, 
and  there  hoppled  out  the  horse.  It  had  been  agreed  between 
•  D.  H.  Benton,  Bull  and  others  to  set  a  trap  to  catch  defendant 
^  stealing  horses,  as  they  had  been  informed  by  one  Nickel  that 
defendant  had  proposed  to  him  to  go  into  the  horse  stealing 
business  with  him. 

The  plan  agreed  upon  was  to  place  J.  C.  Benton's  horse  where' 
the  defendant  and  Nickel,  who,  by  an  imderstan^g  had  with 
D.  H.  Benton,  Bull  and  others,  was  to  keep  with  and  act  with 
the  defendant,  could  and  would  be  likely  to  find  the  same,  and 
to  keep  a  watch  on  said  horse,  so  that  when  the  defendant  and 
said  Nickel  should  take  him,  they  could  arrest  the  defendant  in 
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the  Tery  act  of  the  theft.  This  plan  to  Entrap  the  defendant,  it 
appears,  was  not  known  to  J.  C.  Benton,  the  owner  of  the  horse, 
nor  did  he  know  for  what  purpose  his  brother  had  borrowed 
said  horse. 

Defendant  took  the  horse,  as  it  was  anticipated  he  would, 
while  said  horse  was  hoppled  upon  its  accustomed  range,  but 
irtiile  It  was  in  the  immediate  control  and  charge  of  said  Bull, 
and  while  the  bailment  thereof  to  D.  H.  Benton  still  continued. 
It  is  insisted  by  counsel  for  defendant  that  there  is  a  fatal 
variance  between  the  allegation  of  possession  emd  the  proof, 
and  we  kre  of  the  opinion  that  the  position  is  a  soimd  one.  It  is 
clear,  we  think,  that,  at  the  time  of  the  alleged  theft,  the  horse 
was  in  the  actual  legal  control,  care  and  management  of  D.  H. 
Benton  under  and  by  virtue  of  the  bailment  from  J.  C.  Benton 
to  him.  D.  H.  Benton  was  legally  responsible  to  J.  C.  Benton 
for  the  horse.  He  did  not  hold  the  horse  as  the  servant  or  em- 
ploye of  J.  C.  Benton,  the  owner.  It  can  not  be  said  that  the 
horse  was  in  the  mere  temporary  custody  of  D.  H.  Benton.  It 
was  in  the  mere  temporary  custody  of  Bull,  because  he  was 
controlling  and  using  said  horse  under  the  direction  of,  and 
subordinate  to  the  control  of,  D.  H.  Benton,  the  baileeand  special 
owner  of  said  horse. 

Under  the  facts  of  this  case  both  the  ownership  and  possession 
of  the  horse  should  have  been  alleged  to  be  in  D.  H.  Benton,  and 
necessarily  the  possession  should  have  been  alleged  to  be  in 
him.  (Willson's  Texas  Crim.  Laws,  sees.  1268, 1272, 1373.)  It  can 
not  be  said  that  the  horse  was  on  its  accustomed  range  and  there* 
fore  in  possession  of  the  general  owner,  J.  C.  Benton.  The  horse 
was  not  loose.upon  the  range,  but  was  hoppled  and  under  the  im- 
mediate surveilance  of  Bull.  But  if  the  horse  had  not  been  hop- 
pled, being  under  the  care,  control  and  management  of  D.  H. 
Benton,  the  special  owner,  the  constructive  range  possession 
would  be  that  of  the  special  and  not  the  general  owner.  (Will- 
son's  Texas  Crim.  Laws,  sec.  1273;  Littleton  v.  The  State,  20 
Texas  Ct.  App.,  168.) 

With  respect  to  the  question  as  to  the  consent  of  the  owner  of 
the  horse  to  the  taking  thereof,  we  do  not  think  there  was  any 
such  consent  as  would  protect  the  defendant  in  the  commission 
of  the  theft.  The  owner  of  the  horse  did  not  either  directly  or 
through  another  suggest  the  theft  to  the  defendant,  or  induce  the 
defendant  to  commit  it.  The  facts  of  this  case  are  unlike  those 
of  Speiden  v.  The  State.  3  Texas  Court  of  Appeals,  166,  cited  by 
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'counsel  for  defendant.  Johnson  v.  The  State,  3  Texas  Ct.  App., 
590,  and  Allison  r.  The  State,  14  Texas  Ct.  App.,  122,  and  Pigg 
V.  The  State,  43  Texas,  108,  are  cases  more  in  point. 

As  to  the  talcing  of  the  horse,  we  think  the  evidence  suffi- 
ciently establishes  it.  Asportation  of  the  horse  was  not  essen- 
tial to  complete  the  theft.  An  actual  manual  possession  of  the 
property  is  not  necessary  to  constitute  theft  imder  our  code. 
(Willson's  Texas  Crim.  Laws,  sees.  1266,  1267,  1293.) 

Because  of  the  variance  between  the  allegation  and  proof  of 
possession,  the  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Opinion  delivered  November  12, 1887. 


No.  2639. 
James  Tilleby  v.  The  State. 

.  Murder— Selv  Dbfbitse— Gharob  of  the  Court.— The  evidenee  on  a 
mnrder  trial  diBclosed  that  for  a  period  loog  anterior  to  the  hcMiiieide  the 
deceased  was  at  enmity  with  the  aooosed;  that  he  had  repeatedly,  with- 
out apparent  probable  or  reasonable  cause,  charg^ed  the  accused  with  a 
felony;  that  he  had  threatened  to  kill  the  accused;  that  he  had  conspired 
with  one  T.  to  kill  the  accused,  aiid  that,  at  the  time  of  the  homicide,  he 
was  acting  together  with  T.  in  pursuance  and  furtherance  of  said  con- 
spiraey;  that  be  and  T.  made  an  unsuccestf nl  attempt  on  the  night  be- 
fore the  homicide  to  induce  other  parties  to  co-operate  with  them  in  the 
murder  of  the  accused  on  that  night,  of  which  effort  on  the  part  of  the 
deceased  and  T.  the  accused,  on  the  same  night,  was  informed;  that  on 
the  next  momiug,  immediately  after  a  conference  with  T.,  the  deceased, 
armed  with  a  pistol,  accosted  the  accused  and  again  charged  him  with 
the  felony;  that  the  accused  thereupon  demanded  that  the  charge  be 
retracted  by  the  deceased,  when  tiie  deceased  placed  his  right  hand  to 
his  right  side  (where  his  pistol  was  afterward  found),  and  the  accused  fired 
the  fatal  fehot  Held,  that  the  evidence  fairly  raised  the  issue  of  self  de- 
fense, and  authorized  the  court  to  charge  the  jury  upon  that  issue;  but 
that,  as  there  was  no  evidence  tending  to  show  that  the  accused  had  for- 
feited his  right  of  self  defense  by  seeking  and  provoking  the  difficulty, 
the  charge  upon  that  issue  was  not  authorized  by  the  proof,  was  prQ|  jh 
dioial  to  the  accused,  and  was,  therefore,  erroneous. 

Same. — ^The  rule  prescribing  the  extent  to  which  a  person  in  emergency  is 
authorized  to  act  upon  appearances  of  danger  is  as  follows:  If,  from  the 
standpoint  of  the  slayer,  it  reasonably  appeared  to  him,  from  the  cir- 
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caiust&Dces  of  the  case,  that  the  danger  existed,  and  he  acted  ander  the 
reasonable  belief  that  it  did  exist,  he  was  justified  in  defending  against 
it  to  the  same  extent,  and  under  the  same  rales,  as  if  the  danger  had 
been  real.  The  charge  in  this  case  was  erroneous,  in  that  it  limited  such 
right  of  the  accused  to  his  honest  beli^  thaX  he  was  in  danger,  and  er- 
roneously made  this  idea  prominent  by  reiteration. 

S.  Same— Threats.— The  charge  of  the  court  is  otherwise  erroneous  in  that 
the  instruction  relating  to  the  threats  uttered  by  thedeceased  against 
the  accused  is  disconnected  from  that  portion  of  the  charge  which  re- 
lates to  self  defense,  whereas  it  should  have  formed  a  part  of  the  instruc- 
tion on  the  law  of  self  defense,  and  should  have  been  given  in  immediate 
connection  with  that  issue.    See  the  opinion  in  extenso  on  the  subject. 

4  Practick— EvTDENCB.— It  was  competent  for  the  accused  to  prove  that 
the  deceased  had  no  probable  cause  to  charge  him  with  felony,  and  did 
not  believe  the  charge  to  be  true  when  he  made  it,  but  such  proof  could 
not  be  made  by  the  statement  of  a  witness  that  he  investigated  the 
charge  of  felony  made  by  the  deceased  against  the  accused  and  discov- 
ered no  evidence  to  support  it,  such  statement  being  merely  the  conclu- 
sion of  the  witness. 

5.  Same.— The  defense  in  this  case  proposed  to  prove  the  declarations  of  T., 

the  co-conspirator  of  the  deceased,  made  subsequent  to  the  homicide. 
ITeld,  that  the  proposed  proof  was  properly  excluded,  it  being  but  hear- 
say, and  not  part  of  the  res  gestcs^  nor  admissible  under  the  rule  that  the 
declarations  of  one  conspirator,  pending  the  conspiracy,  are  admissible 
against  the  other. 

6.  Same— Priyilbge  of  Counsel  —The  evidence  disclosing  the  complicity 

of  T.  with  deceased  in  a  conspiracy  to  kill  the  accused,  denunciation 
of  T.  by  counsel  for  the  defense  did  not  constitute  a  breach  of  ^he  privi- 
lege of  argument,  but  was  authorized  by  the  facts  in  proof.  Such  de- 
nunciation of  T.  could  not  warrant  the  prosecating  counsel  to  abandon 
tiie  record  in  the  case,  and  on  his  personal  knowledge  review  T.'s  oon 
nection  with  two  subsequent  homicides,  in  the  first  of  which  he  was  the 
slayer,  and  in  the  latter  the  slain,  and  both  of  which  were,  wholly  foreign 
to  the  case  on  trial.   • 

Appeal  from  the  district  court  of  Harrison.  Tried  below  be- 
fore the  Hon.  J.  G.  Hazlewood. 

The  indictment  in  this  case  was  filed  in  the  district  court  of 
Gregg  county,  Texas,  on  the  twenty-third  day  of  January,  1885. 
It  charged  the  appellant  with  the  murder  of  J.  K  Allison,  in 
said  Gregg  county,  Texas,  on  the  eleventh  day  of  November, 
1884.  The  venue  of  the  case  was  changed  to  Harrison  county, 
and  at  the  August  term,  1887,  of  the  district  court  of  the  said 
Harrison  coimty,  the  appellant  was  placed  upon  his  trial,  which 
resulted  in  his  conviction  of  manslaughter,  his  punishment  being 
assessed  at  a  term  of  two  years  and  six  mouths  in  the  peniten* 
tiary, 
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William  Reddick  was  the  first  witness  for  the  State.  He  testi- 
fied that  he  lived  in  the  town  of  Longview,  Gregg  county, 
Texas.  He  had  known  the  defendant  about  fourteen  years,  and, 
at  the  time  of  the  death  of  Doctor  Allison,  had  known  him  about 
nineteen  years.  The  witness  was  in  the  town  of  Longview  on 
the  day  that  Doctor  Allison  was  killed,  but  did  not  see  the  diffi- 
culty in  which  Allison  was  killed.  He  knew  that  a  very  bad 
state  of  feeling  existed  between  the  defendant  and  Allison,  at 
the  time  of  the  latter's  death.  The  witness  had  a  conversation 
with  the  defendant  on  the  Saturday  night  succeeding  the  elec- 
tion in  November,  1884.  In  that  conversation  the  defendant 
told  witness  that,  having  heard  that  Allison  had  accused  him, 
defendant,  of  burning  his,  Allison's,  store  house,  and  had  said 
that  he,  defendant,  was  not  worthy  to  be  looked  upon  as  a  gen- 
tleman, he  approached  Allison,  on  election  day,  and  asked  him 
why  he  had  made  the  statements  referred  to.  He  said  that  Alli- 
son refused  to  talk  to  him,  and  that  he  thereupon  seized  Allison's 
whiskers,  and  told  him  to  stop,  or  that  he  would  kill  him;  that 
he,  defendant,  was  not  guilty  of  burning  the  house,  and  that  he 
would  not  rest  under  such  an  accusation;  that  Allison  then  said 
to  him  that  it  was  no  time  to  have  a  difficulty,  but  that  he  would 
see  him,  defendant,  at  smother  time.  The  defendant  at  one 
time  occupied  Allison's  store  house  as  a  grocery  merchant,  but 
had  sold  out  at  the  time  the  said  house  was  burned.  Af^r  the 
burning  of  the  store  house.  Doctor  Allison  lost  a  stable  or  bam 
by  fire. 

Cross  examined,  the  witness  said  that  the  conversation  above 
referred  to  occurred  at  the  "jollification  meeting"  on  the  public 
square  in  Longview,  which  was  held  on  Saturday  night  succeed- 
ing the  presidential  election  of  1884.  In  connection  with  the 
statements  above  set  out,  the  defendant  said  that  he  had  met 
Doctor  Allison  on  the  streets  since  that  Saturday  night,  but  that 
Allison  did  not  speak  to  him.  About  two  months  before  the  hom- 
icide, Doctor  Allison  sent  witness  word  to  go  to  his,  Allison's, 
drug  store  on  a  particular  evening  at  four  o'clock.  When  witness 
reached  the  drug  store,  Allison  said  that  he  was  busy,  and  asked 
witness  to  return  at  eight  o'clock.  The  witness  did  so,  and  from 
the  drug  store  went  with  Allison  to  a  room  over  Crutcher  &  Har- 
rison's store,  They  reached  that  room  between  nine  and  ten 
o'clock.  Those  present  at  the  meeting  were  Doctor  Allison,  George 
Tabler,  William  Butt,  W.  T.  Whitelock,  John  Mattox,  John 
Jennings,  W.  A.  Abey,  W.  B.  Bass  and  witness.    Witness  re- 
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mamed  in  that  room  only  about  ten  minutes.  The  parties  wanted 
witness  to  subscribe  to  an  obligation  to  keep  secret  the  proceed- 
ings of  the  body^  and  to  defend  the  life  and  property  of  each 
member.  Witness  declined,  saying  that  he  would  defend  a 
friend's  life  and  property  without  being  oath-bound,  'but  would 
not  defend  everybody.  The  conclave  adjourned  to  meet  on  the 
next  night,  and  asked  witness  to  meet  with  them,  but  witness 
declined  and  did  not  attend  the  meeting.  Several  houses  had 
been  recently  burned,  and  a  great  deal  of  petty  stealing  had  been 
going  on  for  some  time.  Allison's  store  was  burned  in  January, 
1884.  The  sheriff,  the  constable  and  the  city  marshal  of  Long- 
view  were  good  and  efficient  officers,  and  had  efficient  deputies. 

John  Jennings  testified,  for  the  State,  that  an  organization  to 
suppress  prevailing  crime  vas  organized  in  Longview  a  short 
time  before  the  killing  of  Doctor  Allison.  The  witness  was  at 
Allison's  house  on  the  night  before  the  homicide.  The  parties 
present  on  that  occasion  were  Doctor  Allison,  Gteorge  Tabler,  John 
Mattox,  W.  T.  Whitelock  and  witness.  They  adjourned  that 
night  to  meet  at  ten  o'clock  next  day  at  the  opera  house.  The 
business  men  of  Longview  manifested  but  little  interest  in  the 
said  organization.  There  were  meetings  of  that  body  held  which 
the  witness  did  not  attend. 

J.  P.  Harrison  testified,  for  the  State,  that  he  saw  the  difficulty 
which,  resulted  in  the  killing  of  Doctor  Allison  by  the  defendant. 
The  killing  occurred  at  about  seven  o'clock  in  the  morning.  The 
witness  was  on  the  street  railway  track,  nearly  in  front  of  the 
telephone  office,  when  the  shooting  occurred.  Defendant  was 
very  near  the  witness,  riding  towards  him,  when  witness  first 
saw  him.  Doctor  Allison  rode  up  behind  defendant,  and  when  he 
got  at  defendant's  side,  or,  perhaps,  slightly  ahead  of  defendant, 
the  defendant  extended  his  hand  and  fired  two  shots  in  quick 
succession.  Allison's  horse  then  turned  towards  Allison's  place 
of  business.  Defendant's  horse  stopped  on  the  street  railway 
track,  when  both  witness  and  defendant  looked  at  Allison.  When 
Allison  fell,  defendant  turned  the  pony  he  was  riding  and  fied, 
whipping  his  pony  with  his  hat.  Defendant  and  Allison  had 
passed  Allison's  burned  comer  but  a  short  distance  when  the 
killing  occurred. 

On  his  cross  examination  the  witness  testified  that  when  he 
first  observed  the  defendant  the  latter  was  on  his  pony,  standing 
at  or  very  near  the  place  where  the  shooting  occurred.  About 
that  time  Allison  rode  around  the  burned  comer,  approached 
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defendant  from  behind,  and  about  the  time  he  reached  the  de- 
fendant both  of  them  started  their  horses,  riding  towards  the 
witness.  The  shooting  occurred  at  once.  Witness  could  not 
remember  what  directed  his  attention  to  the  parties,  but  he  was 
going  towards  them,  and  did  not  stop  until  the  shooting  occurred. 
At  the  time  that  the  fatal  shots  were  fired,  Allison  was  looking 
towards  the  witness,  defendant  was  looking  at  Allison,  and  wit- 
ness  was  looking  at  defendant  and  Allison.  Witness  thought 
his  present  testimony  was  the  same  as  that  he  gave  on  the  habeas 
corpus  trial  of  the  defendant.  He  would  say  now  that,  while 
it  was  possible  that  Allison  was  looking  at  the  defendant  at  the 
time  that  the  shots  were  fired,  it  was  a  very  singular  look.  The 
horses  of  both  Allison  and  the  defendant  were  moving  in  a  very 
slow  walk  when  the  shots  were  fired.  The  witness  could  not 
now  describe  the  position  in  which  Allison  held  either  of  his 
hands  at  the  time  of  the  shooting.  Upon  refiection  the  wit- 
ness was  constrained  to  admit  that  the  shooting  first  attracted 
his  attention  particularly  to  the  parties,  but  he  saw  them  before 
the  shooting.  The  shooting  occurred  about  thirty  steps  north  of 
the  telephone  oflSce,  which  was  in  the  second  story  of  the  Boring 
&  Kennard  building.  Had  the  parties  kept  on  in  the  direction 
they  were  going,  they  would  have  crossed  the  street  railroad 
track,  missing  the  Boring  &  Kennard  building  about  five  feet. 
They  were  moving  to  the  right,  in  the  direction  that  the  defend- 
ant was  traveling.  Allison  fell  from  his  horse  nearly  in  front  of 
his  drug  store.  That  drug  store  was  on  the  north  side  of  Tyler 
avenue,  and  was  the  house  now  occupied  by  Rembert  as  a  dry 
goods  store,  as  shown  on  the  diagram  of  Longview  now  exhib- 
ited to  witness.  Witness  did  not  belong  to,  nor  had  he  at  that 
time  heard  of  the  existence  of,  a  vigilance  committee  in  Long- 
view.  Witness  owned  considerable  property  in  Longview  at  the 
time  of  the  killing  of  Allison. 

W.  T.  Butt  testified,  for  the  State,  that  he  witnessed  the  shoot- 
ing of  Allison  by  the  defendant.  The  witness's  store  was  that 
marked  "Butt  &  Tankersly"  on  the  diagram.  It  was  on  the 
same  street  and  on  the  same  side  that  Allison's  drug  store  was 
on,  about  seven  store  houses  intervening.  Witness  was  stand- 
ing in  front  of  his  store,  about  twenty  or  thirty  steps  f roln  the 
defendant  and  Allison  at  the  time  that  the  fatal  shots  were  fired. 
Allison  came  into  the  street  behind  the  defendant,  and,  just  as 
he  got  to  defendant's  side,  defendant  pulled  his  pistol,  himg  it 
down  by  his  side,  reined  his  horse  towards  Allison,  and  then 
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raised  his  hand  and  fired,  and  then  fled.  When  the  witness  first 
saw  Allison  and  defendant  they  were  west  of  him.  They  were 
to  the  right  and  east  of  witness  when  the  killing  took  place. 
Allison  was  riding  somewhat  faster  than  defendant.  He  was 
looking  at  defendant,  with  his  head  careened  towards  defendant, 
when  the  shots  were  fired.  On  his  cross  examination  the  wit- 
ness said  that  Allison  overtook  defendant  after  passing  witness. 
Defendant  was  riding  his  pony  in  a  slow  walk.  Allison  was 
pacing  his  horse  towards  his  place  of  business. 

Doctor  R.  B.  Hamilton,  for  the  State,  described  the  wounds 
inflicted  upon  the  body  of  the  deceased,  both  of  which  entered 
from  the  right  side,  and  one  of  them  perforated  the  heart.  On 
his  cross  examination  he  said  that  he  saw  a  Smith  &  Wesson 
improved  pistol,  just  after  the  shooting,  which  was  said  to  have 
been  taken  from  the  body  of  the  deceased  after  his  fall. 

The  material  fact  testified  to  by  F.  P.  Hamill  was  that  just 
after  the  removal  of  the  deceased  to  his  room  he  saw  W.  P. 
Stannart  remove  a  pistol  from  deceased's  person.  It  had  been 
carried  on  his  right  side,  between  the  waistband  of  the  pants 
and  the  body. 

Deputy  Sheriff  Pleasant  Cocke  was  the  next  witness  for  the 
State.  He  testified  that  he  saw  the  killing  of  Allison  by  the  de- 
fendant. When  he  first  saw  the  parties,  just  before  the  shooting, 
they  were  coming  down  the  street  running  east  and  west,  one 
of  the  parties,  witness  did  not  remember  which,  riding  a  little  in 
advance  of  the  other.  They  turned  the  comer  at  Allison's 
burned  store,  and  went  east  up  Tyler  avenue.  At  that  time  they 
appeared  to  be  riding  together.  They  angled  to  the  right  and 
rode  in  that  direction  a  short  distance.  Tillery  then  turned  his 
horse  to  the  left,  rode  up  near  to  Allison  and  shot  him.  It 
was  the  recollection  of  the  witness  that  defendant  held  his 
pistol  a  short  space  of  time  after  he  drew  it  before  shooting. 
The  shooting  occurred  on  the  north  side  of  the  street  rail- 
way track,  Allison,  at  the  time,  being  next  to  the  north  side- 
walk. Witness  was  immediately  behind  the  parties,  between 
the  public  well  and  Mayfield  &  Luckett's  comer,  as  shown  on 
the  diagram.  Tyler  avenue  was  about  one  hundred  feet  wide. 
The  street  railway  passed  over  it  about  the  center.  The  witness 
saw  no  demonstration  of  any  kind  on  the  part  of  Allison.  Wit- 
ness, however,  w8ls  looking  at  Tillery.  He  had  been  searching 
for  Tillery  all  that  morning  to  arrest  him  on  a  charge  of  carry- 
ing a  pistol.    The  fatal  shots  were  fired  at  a  point  in  front  of 
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Jennings  &  Schmidt's  store.  The  witness  mounted  Allison's 
horse  and  followed  defendant,  but  defendant,  having  the  start, 
outran  witness.  At  a  i)oint  about  three-quarters  of  a  mile  from 
town  the  defendant  abandoned  his  horse  and  fled  into  the 
woods.  Witness  did  not  again  see  the  defendant  tmtil  Febru- 
ary, 1885. 

Cross  examined,  the  witness  said  that  he  first  saw  Allison  and 
defendant  coming  down  the  street  in  front  of  McCord's  resi- 
dence. One  or  the  other,  witness  did  not  kno^y  which,  was 
then  in  advance.  Allison  turned  his  face  to  the  defendant  soon 
after  they  turned  into  Tyler  avenue.  The  witness  could  not  say 
what,  if  any,  particular  thing,  Allison  was  doing  at  the  moment 
the  shots  were  fired.  Witness  did  not  see  that  Allison  turned 
his  body  in  the  saddle  at  the  moment  the  shots  were  fired.  The 
plat  of  the  town  of  Longview  (which  follows  in  this  report)  was 
here  exhibited  to  the  witness,  and  was  pronounced  correct. 
Judge  Kilgore's  residence  could  not  be  seen  from  Allison's  resi- 
dence, because  of  the  obstruction  to  the  view  caused  by  the 
Presbyterian  church.  Allison's  residence  and  his  drug  store 
were  about  two  hundred  and  fifty  yards  apart.  The  witness  had 
been  a  deputy  sheriff  since  1883.  He  never  heard  of  the  exist- 
ence of  a  vigilance  conmiittee  in  Longview  until  after  the  killing 
of  Allison.  He  did  not  know  who,  if  anybody,  belonged  to  such 
committee.  After  returning  from  the  pursuit  of  defendant, 
witness  met  G^rge  Tabler  and  others  on  horseback. 

The  State  closed  its  evidence  with  the  plat  of  the  town  of 
Longview,  referred  to  by  this  and  the  previous  witnesses^  and 
which  follows; 
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Charles  Leet  was  the  first  witness  for  the  defense.  He  testified 
that  he  was  employed  as  clerk  in  Doctor  Allison's  drug  store,  in 
November,  1884,  and  was  engaged  in  that  store  at  the  time  of 
the  killing.  Allison  came  into  the  drug  store,  on  the  fatal  morn- 
ing, a  few  minutes  after  the  witness  opened.  He  remained  but 
a  few  minutes,  telling  witness  that  he  was  going  out  to  his  farm, 
and  to  tell  any  one  who  might  inquire  for  him  that  he  would  be 
back  by  noon.  Before  leaving,  Doctor  Allison  went  to  the  tele- 
phone and  called  for  some  one;  the  witness,  paying  no  attention 
to  the  call,  could  not  say  who.  George  Tabler  soon  came  to 
the  drug  store,  and  ho  and  Allison  retired  through  the  back  door 
of  the  drug  store  and  held  a  short  private  conversation.  Wit- 
ness did  not  hear  any  part  of  their  conversation.  Allison  came 
back  into  the  store  about  five  minutes  before  Tabler  did.  Allison 
60on  left,  but  witness  did  not  know  in  which  direction  he  went. 
His  residence  was  northwest  of  the  drug  store  about  three  hun- 
dred yards  distant.  His  farm  was  west  from  Longview.  He 
would  not  pass  by  his  residence  in  going  from  the  drug  store  to 
his  farm.  Allison  and  Tabler  could  not  be  seen  from  any  of  the 
public  streets  while  they  were  behind  the  drug  store.  Witness 
did  not  see  the  whole  of  Allison's  pistol  before  he  left  his  drug 
store,  on  the  fatal  morning,  but  saw  the  rubber  handle  of  a  pis- 
tol protruding  above  the  waistband  of  his  pants  on  the  right 
side.  The  witness  next  saw  the  pistol  when  Allison's  body  was 
taken  to  his  house.  Allison  was  shot  within  forty-five  minutes 
after  he  left  the  drug  store.  Tabler  retiimed  to  the  drug  store 
after  the  shooting. 

Cross  examined,  this  witness  said  that,  after  the  shooting  of 
Allison,  he  discovered  a  package  in  the  drug  store  which  he  did 
not  think  was  in  the  store  when  he  opened  on  that  morning.  It 
remained  there  for  a  month  after  the  killing.  The  witness  did 
not  know  who  left  the  package  in  the  store,  nor  did  he  know 
who  took  it  away.  The  witness  saw  Allison,  the  defendant  and 
another  man  at  the  rear  of  the  drug  store,  on  the  outside,  on 
election  day,  in  November,  1884.  He  heard  the  defendant  at 
that  time  say  that  Allison  would  repent.  Allison  said  nothing 
in  reply  that  the  witness  heard,  and  walked  off  towards  the 
court  house.  The  witness  heard  other  parties  talking  after  Alli- 
son went  to  the  court  house,  but  closed  the  door  without  observ- 
ing who  they  were.  The  witness  did  not  see  that  defendant  did 
anything  on  that  occasion,  nor  did  he  then  notice  defendant's 
hands. 
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On  his  redirect  examination,  the  witness  said  that  the  package 
referred  to  by  him  contained  nails.  He  could  not  remember 
whether  or  not  he  mentioned  the  package  in  his  testimony  on 
the  habeas  corpus  trial.  He  did  not  observe  from  Allison's  de- 
meanor on  election  day  whether  he  was  in  a  good  or  bad  humor. 
Allison  [Tillery  ?]  spoke  as  though  he  was  in  earnest^  and  not  in 
the  best  of  humor.  Allison  replied:  "All  right."  He  did  not 
say  "O.  K.'*  Tillery  used  the  word  "repent,"  according  to  the 
best  of  witness's  recollection,  though  the  word  may  have  been 
"regret."  Witness  did  not  think  that  he  stated  on  the  habeas 
corpus  trial  that  the  word  used  by  defendant  was  "  regret." 

A.  A.  Killingsworth  testified  that  he  was  sheriff  of  Gregg 
county  at  the  time  of  the  homicide.  He  heard  nothing  of  a 
vigilance  committee  until  after  the  killing  of  Allison.  The  de- 
fendant came  to  witness's  house  in  February,  1885,  after  the 
indictment  for  the  murder  of  Allison  was  returned  against  him, 
and  voluntarily  surrendered  to  the  witness. 

Mrs.  Fidelia  Kilgore  testified,  for  the  defense,  that  she  was 
the  wife  of  County  Judge  John  T.  Kilgore,  and  lived  with  him 
at  his  house  in  the  town  of  Longview  on  the  day  of  the  hom- 
icide. On  the  morning  of  that  day,  before  the  shooting  oc- 
curred, the  defendant  came  to  Judge  Kilgore's  house,  and  spent 
perhaps  thirty  minutes  in  conversation  with  the  judge.  Wit- 
ness did  not  hear  the  conversation,  but  heard  the  defendant,  as 
he  left,  tell  Judge  Kilgore  that  he  would  be  back  on  the  next 
morning,  to  which  remark  Judge  Kilgore  replied :  "  If  that  • 
piece  of  business  is  reached  before  you  get  back,  I  will  attend  to 
it  for  you."  The  county  commissioners  court  was  sitting  that 
week.  Allison  was  killed  a  few  minutes  after  the  defendant  left. 
Judge  Kilgore's  house  occupies  the  location  in  Longview  indi- 
cated on  the  plat  in  evidence.  When  the  defendant  left  he  went 
towards  the  public  well.  Judge  Kilgore  had  died  since  the  kill- 
ing of  Allison. 

Miss  Lillie  Kilgore,  the  daughter  of  the  previous  witness  and 
Judge  Kilgore,  testified,  for  the  defense,  that  she  was  present 
and  heard  the  conversation  between  her  father  and  defendant 
on  the  morning  of  the  fatal  day.  They  talked  about  the  change 
in  a  public  road  desired  by  the  defendant. 

John  W.  Mattox  was  the  next  witness  for  the  defense.  He 
testified  that  he  was  residing  in  the  town  of  Longview  at  the 
time  of  the  homicide,  and  was  clerking  for  Brown  &  Flewellen^ 
who  conducted  business  at  that  time  in  the  Flanagan  building^ 
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across  the  railroad  from  the  depot.  The  witness,  at  that  time, 
was  a  member  of  a  secret  organization,  known  to  the  members  as 
/*the  vigilance  committee,"  which  was  organized  some  months 
prior  to  the  killing  of  Allison.  About  thirty  men  belonged  to 
that  organization  at  one  time  or  another  of  its  existence.  A 
simple  oath  to  keep  secret  the  proceedings  of  the  meetings  was 
administered  to  and  taken  by  the  members.  Bob  Brown  admin- 
istered the  oath  to  witness.  Doctor  Allison  joined  the  organiza- 
tion after  the  witness  did.  The  witness  attended  a  meeting  of . 
the  committee  afc  Doctor  Allison's  residence  on  the  night  before 
the  homicide.  Allison  notified  witness  twice  on  that  day  to 
attend  that  night,  as  important  business  would  be  brought  be- 
fore the  committee.  Witness  attended  and  found  Doctor  Alli- 
son, George  Tabler,  John  Jennings,  and  W.  T.  Whitelock  at  the 
meeting.  When  Allison  notified  the  witness  to  attend  the  meet- 
ing, he  said  that  he  had  previously  called  a  meeting  of  the 
conmiittee,  but  that  nobody  but  Tabler  attended.  Witness  and 
Jennings  went  to  the  meeting  together,  arriving  between  eight 
and  half  past  eight  o'clock.  When  the  meeting  was  called  to 
order,  Doctor  Allison  reported  to  the  committee  that  he  and  de- 
fendant had  a  diflBculty  on  election  day;  that  defendant  caught 
the  lapel  of  his,  Allison's,  coat,  and  said  to  him  that  he,  defend- 
ant, had  heard  that  he,  Allison,  had  denounced  him,  defendant, 
as  unworthy  the  consideration  of  a  gentleman.  Allison  then 
said  that  Tillery  was  going  to  kill  him,  but  he,  Allison,  was  not 
afraid  of  any  one  man.  He  then  produced  and  flourished  a  pis- 
tol to  display  his  skill  in  handling  that  weapon.  Some  one  of 
the  committee  then  suggested  that  a  meeting  of  citizens  be  held 
at  the  opera  house  at  ten  o'clock  on  the  next  morning.  Allison 
objected  that  the  next  day  would  be  too  late,  and  he  may 
have  said:  "Now  is  the  time."  Witness  did  not  distinctly  re- 
member what  terms  he  used  at  that  time.  The  witness  had  no 
recollection  of  remarking  to  Whitelock,  as  they  left  that  meet- 
ing, that  Allison  was  trying  to  draw  the  committee  into  his 
private  difficulties.  Witness  did  not  know  what  the  special 
object  of  the  meeting  was  that  night.  Allison  and  George 
Tabler  were  the  conspicuous  leaders  of  the  meeting  that  night, 
but  Jennings  had  a  few  words  to  say.  Witness  did  not  remem- 
ber his  reason  for  taking  no  part.  He  did  not  learn  that  Allison's 
difficulty  with  defendant  would  be  brought  before  the  meeting 
until  he  reached  Allison's  house.  In  his  speech  Allison  said 
that  "something  ought  to  be  done  to-night;  to-morrow  may  be 
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too  late."  Mr.  DeGraflfenreid  was  the  first  person  whom  witness 
told  of  that  meeting.  He  told  DeGraffenreid  about  six  months 
after  the  death  of  Allison.  Witness  denied  any  knowledge  of 
the  meeting  when  DeGraffenreid  first  questioned  him  about 
it.  DeGraffenreid,  however^  said  that  he  knew  all  about  it. 
Witness  thereupon  exacted  a  promise  from  DeGraffenreid  not 
to  place  him  on  the  witness  stand,  which  promise  being  given, 
he  told  DeGraffenreid  all  about  it.  Witness  attended  but  three 
.meetings  of  the  committee.  He  never  heard  the  Tillery  case 
discussed  in  the  committee  but  the  one  time  mentioned.  The 
committee  was  not  organized  to  adjudicate  the  troubles  of  Alii* 
son  and  Tillery.  Its  original  purpose  was  to  suppress  burglary 
and  petty  stealing  that  was  prevalent  in  town.  It  never  had  a 
meeting  after  the  killing  of  Allison.  The  committee  operated 
by  notifying  suspected  parties  to  leave  town.  Witness  did  not 
know  what  would  have  been  the  consequences  to  parties  notified 
who  disobeyed  the  notice.  George  Hanna,  Fenner  Evans  and  a 
negro,  all  suspected  parties,  were  notified  to  leave  Longview, 
and  they  left.  After  the  parties  named  left  town,  no  more 
burglaries  and  thefts  were  committed.  Tillery  was  never  noti- 
fied to  leave. 

On  his  cross  examination,  the  witness  stated  that  his  obliga- 
tion not  to  divulge  the  proceedings  of  the  committee  kept  him 
from  telling  of  the  meeting  at  Allison's.  Good  citizens  of  Long- 
view  were  members  of  that  committee.  Bob  Brown,  who  was  a 
good  citizen,  was  a  member.  The  committee  had  never  proposed 
to  kill  anybody.  The  witness  declared  that  he  had  told  honestly 
and  truthfully  aU  that  transpired  at  the  meeting  at  Allison's 
house,  as  he  remembered  it.  The  prosecuting  counsel  at  this 
point  propounded  the  following  interrogatory  to  the  witness: 
''Don't  you  know  that  no  proposition  was  made  in  that  meeting 
to  go  and  kill  defendant  that  night?"  The  witness  replied:  "Alli- 
son and  Tabler  were  both  mighty  bitter  against  the  defendant.'* 
Allison  did  not  use  the  word  "assassinate"  on  that  night.  He 
did  not  say  that  he  had  been  warned  that  Tillery  would  kill  him. 
He  said  that  he  had  met  Tillery  and  his,  Tillery's,  brother  at  the 
back  of  his  drug  store  on  election  day.  He  did  not  say  that  Til- 
lery's brother  had  his  hand  in  his  pocket.  He  did  not  say  that 
the  defendant  threatened  him.  He  said  that  he  pulled  loose  from 
the  defendant  and  told  him  that  a  more  public  place  would  suit 
better  for  the  settlement  of  the  difficulty,  and  that  they  would 
meet  some  other  day.  He  did  not  say  that  he  was  afraid  of  being 
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assassinated  by  the  defendant.  He  did  say  that  he  was  not 
afraid  of  any  one  man,  and  that  he  could  handle  a  pistol  as  deftly 
as  any  one  man.  The  witness  did  not  know  the  state  of  feeling 
existing  between  the  defendant  and  Allison  until  the  meeting  at 
Allison's  house.  He  had  never  heard  of  the  defendant  being 
charged  with  the  burning  of  Allison's  store.  No  proposition  was 
made  in  that  meeting  to  notify  Tillery  to  leave  Longview.  Tabler 
was  killed  in  Marshall  some  time  after  the  killing  of  Allison. 

W.  T.  Whitelock  testified,  for  the  defense,  that  he  was  a  mem- 
ber of  the  vigilance  committee,  organized  long  before  the  killing 
of  Doctor  Allison.  The  purpose  of  that  organization  was  to  aid  the 
officers  in  breaking  up  burglary  and  theft.  On  the  day  before 
Allison  w|w  killed,  George  Tabler  told  witness  that  there' would 
be  an  important  meeting  of  the  committee  that  night  at  Allison's 
house.  Witness  had  not  met  with  the  committee  for  three 
months,  and  attended  that  night  through  pure  curiosity.  When 
he  arrived  at  Allison's  house,  only  George  Tabler  and  Allison 
were  there.  Jennings  and  Mattox  came  in  later.  Allison  organ- 
ized the  meeting,  and  said  to  the  members  present:  '^  You  have 
all  heard  how  I  was  treated  on  election  day  by  Jim  Tillery." 
Some  one  present  replied:  '^  Yes;  and  something  must  be  done 
at  once  or  Doctor  Allison  will  be  hurt."  The  objection  was  then 
interposed  that  there  were  not  a  sufficient  number  of  the  com- 
mittee present  to  do  anything.  It  was  then  stated  by  some  one 
that  a  sufficient  number  of  the  committee  were  not  present  to  do 
anything.  This  objection  was  met  by  the  suggestion  that  enough 
of  the  boys  about  town  could  l>e  enlisted,  and  the  proposition 
was  made  to  "go  for  Tillery."  Witness  would  say  that  the 
express  purpose  of  the  proposition  was  to  "protect  Allison  by 
'going  for'  Tillery  and  his  brother  on  that  night."  Witness 
ridiculed  the  idea  of  "  us  old  bearded  men  sitting  here  by  the  fire 
proposing  to  get  a  lot  of  boys  to  do  our  dirty  work."  By  "dirty 
work"  the  witness  meant  the  proposition  to  "go  for  Tillery." 
George  Tabler  made  the  proposition  to  "go  for  Tillery."  The 
proposition  was  received  in  silence  until  the  objection  was  inter- 
posed that  there  were  not  a  sufficient  number  of  members  present. 
But  little  was  said  after  the  witness  made  the  remark  about  dirty 
work.  It  was  then  decided  that  a  meeting  of  good  citizens  of 
the  town  would  be  called  at  the  opera  house  on  the  next  morn- 
ing. Some  one  asked  Allison  if  he  was  prepared  to  meet  danger. 
Allison  replied  that  he  was,  and  produced  a  pistol.  Witness  and 
Mattox  soon  left,  leaving  Tabler,  Jennings  and  Allison  at  the 
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latter's  house.  Doctor  Allison  displayed  no  excitement  on  that 
night,  and  did  not  exhibit  any  fear  or  uneasiness.  The  meeting 
was  held  in  Allison's  parlor,  with  the  doors,  blinds  and  windows 
securely  fastened  to  keep  the  proceedings  from  being  seen  or 
overheard  by  anyone.  The  witness  was  absolutely  certain  that 
the  motion  to  *'gofor  Tillery"  was  made  by  either  Tabler  or 
Allison. 

Continuing  his  testimony,  the  witness  stated  that  the  oath 
taken  by  the  members  of  the  vigilance  committee  was  not  to 
divulge  the  proceedings,  or  any  of  the  secrets  of  the  body.  The 
organization  was  effected  a  considerable  time  before  the  killing 
of  Allison.  Allison  joined  it  about  two  months  before  his  death. 
Tabler  was  one  of  the  original  members.  The  witness  would 
not  have  attended  the  meeting  at  Allison's  had  he  known  that 
the  proposition  to  "  go  for  Tillery  "  was  going  to  be  submitted. 
The  witness  first  told  the  details  of  the  meeting  at  Allison's  to 
Mr.  DeGraff enreid,  the  defendant's  attorney.  When  DeQraflfen- 
reid  first  spoke  to  witness  about  the  meeting,  witness  told  him 
that  no  such  meeting  had  taken  place.  When  the  existence  of 
the  vigilance  committee  was  actually  made  public,  it  created  a 
sensation.  In  view  of  the  oath  taken  by  the  members,  the  wit- 
ness considered  the  exposure  of  the  committee's  existence  an. 
outrage.  Witness  was  one  of  the  first  persons  to  join  the  organ- 
ization and  take  the  oath.  The  organization  was  more  than  two 
months  old  when  Doctor  Allison  joined  it.  Tabler's  hotel  was 
about  three  hundred  yards  from  the  business  part  of  town.  The 
witness  attended  regular  meetings  of  the  committee  after  the 
burning  of  Butt's  house,  in  July  or  August,  1884.  Witness  heard 
Tabler  and  Allison  mention  Tillery's  name  in  the  meetings  in 
connection  with  the  burning  of  Allison's  store.  Allison's  imsup- 
ported  word,  and  no  evidence  whatever,  was  presented  to  sus- 
tain the  charge  against  defendant.  Allison  insisted  that  Tillery 
was  a  bad  man.  The  defendant  had  lived  in  Longview  about 
fourteen  years  at  the  time  of  the  homicide,  and  had  then  been 
married  about  a  year.  He  was  then  farming,  but  had  been 
previously  engaged  in  the  grocery  business  with  either  Killings- 
worth  or  Stevens.  He  sold  his  interest  in  the  grocery  store  to 
Killingsworth,  two  or  three  months  before  Allison's  house  was 
burned.  Witness  did  not  know  when  nor  how  DeQraffenreid 
first  heard  of  the  meeting  of  the  vigilance  committee  at  Allison's 
house.  Witness  understood  the  motion  to  "  go  for  Tillery "  to 
mean  to  *'wipe  him,  Tillery,  out  of  existence."    Witness  with- 
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drew  from  the  committee  that  night,  because  its  objects  were 
being  overruled,  and  Doctor  Allison's  private  quarrels  and 
animosities  were  being  dragged  in  for  adjudication  by  the  com- 
mittee. 

On  his  cross  examination,  the  witness  stated  that  he  could  not 
possibly  be  the  friend  of  the  defendant  and  Stevens  and  attend 
the  meetings  of  that  vigilance  committee.  The  witness  consid- 
ered that  he  was  bound  to  secrecy  about  the  committee  from  the 
moment  he  took  the  oath.  No  other  motive  than  curiosity 
prompted  him  to  attend  the  rueeting  at  Allison's  house.  The 
witness  could  not  recollect  that  Doctor  Allison  ever  said,  at  any 
of  the  meetings,  that  he  had  collected  evidence  enough  to  con- 
vict the  defendant  of  burning  his  houses.  Witness  heard  Allison 
say  that  he  was  afraid  jof  being  killed,  but  that  he  was  "not 
afraid  of  one  of  them."  The  prosecuting  counsel  asked  witness: 
''Didn't  you  hear  Doctor  Allison  say  that  he  had  proof  on  which 
he  could  indict  and  convict  defendant  and  Stevens?"  The  wit- 
ness answered:  "Can't  recollect."  Question:  ''Did  he  say  that 
he  had  collected  and  had  evidence  enough  to  convict  the  defend- 
ant?" Answer:  "  Can't  recollect.  Don't  know  that  he  ever,  at 
any  meeting,  said  any  such  thing.  What  Doctor  Allison  said 
grew  out  of  the  burning  of  his  houses." 

Continuing,  the  witness  said  that  he  could  not  distinctly  re- 
member that  Doctor  Allison  ever  said  that  he  was  afraid  of  as- 
sassination, though  he  thought  the. word  "assassination"  was 
used.  The  witness  did  not  understand  the  proposition  to  "go  for 
Tillery"  to  mean  that  Allison  and  Tabler  were  to  "go  for  him" 
on  the  evidence  collected  by  Allison.  The  witness  quit  the  com- 
mittee because  he  thought  it  was  the  business  of  Allison  and  his 
friends  to  interest  themselves  in  Allison's  private  grievances, 
and  not  his,  witness's,  business.  The  vigilance  committee  was 
originally  organized  to  aid  the  officers  in  breaking  up  an  epi- 
demic of  burglary.  AlliSon  had  a  store  house  and  a  bam  burned. 
Doctor  Allison,  at  every  meeting,  appeared  to  witness  to  be  un- 
easy. Witness  once  heard  him  say  that  he  was  not  afraid  of 
"them"  if  "they"  would  give  him  a  show.  Witness  did  not 
know  whether  or  not  Allison  ever  had  any  evidence  against  de- 
fendant for  burning  his  houses.  The  witness  did  not  think  that 
Allison  really  believed  that  defendant  burned  his  houses.  Before 
the  suit  between  Butt  and  Killingsworth  on  some  rent  notes,  the 
defendant  and  Doctor  Allison  were  on  friendly  terms. 
John  Kilgore  testified,  for  the  defense,  that  he  was  employed 
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in  the  telephone  office  in  Longview  at  the  time  of  the  homicide. 
'  A  short  time  before  the  tragedy  Doctor  Allison  signaled  the  wit- 
ness to  connect  him  with  Tabler.  Witness  did  so,  and  waited 
some  time  for  Allison  to  ring  off.  He  finally  concluded  that  they 
had  finished  their  conversation  and  had  forgotten  to  ring  off.  He 
then  took  up  the  telephone  to  ascertain  whether  or  not  they  were 
through,  and  heard  Doctor  Allison  tell  Tabler  to  come  down 
town  soon,  and  that  somebody  would  be  hurt,  Witness  did,  not 
hear  Tabler's  reply,  as  he  put  the  telephone  down  immediately 
on  ascertaining  that  they  had  not  quit  talking.  Witness  soon 
started  home,  and  was  sitting  at  the  market  house  with  Mr.  Rob- 
inson's little,  son  when  the  shooting  took  place.  While  witness 
was  sitting  there  the  defendant  passed  him,  going  from  witness's 
father's  house  towards  town.  The  telephone  office  was  then  over 
Bevins's  store,  opposite  Jennings's  drug  store. 

The  testimony  of  Tom  Turner,  as  delivered  on  the  habeas  cor- 
pus trial  of  the  defendant,  and  reduced  to  writing  was,  at  this 
point,  read  in  ejvidence  by  the  defense.    It  reads  as  follows: 

"  I  was  in  Longview  the  day  Doctor  Allison  was  killed.  I  live 
in  Gregg  county,  and  have  lived  there  since  the  first  of  last  Jan- 
uary. I  saw  the  killing.  I  was  walking  on  the  sidewalk.  Til- 
lery  was  riding  in  front  of  Doctor  Allison.  Doctor  Allison  rode 
up  and  passed  Mr.  Tillery,  and  spoke  to  him.  He  pointed  back 
over  his  shoulder  and  said:  'Do  you  see  that  brick  there?*  point- 
ing to  where  there  was  a  burned  building  on  the  corner.  Tillery 
said:  *  What  do  you  mean?  Allison  said:  '  I  mean  that  I  believe 
you  had  a  hand^in  burning  my  house.'  Allison  by  this  time  had 
checked  his  horse,  and  Tillery  was  riding  towards  him.  Tillery 
said:  *  You  must  retract  things  you  have  said.'  Doctor  Allison 
turned  himself  in  his  saddle,  throwing  his  haild  to  his  belt  under 
his  vest,  and  said:  *1  retract  I  Never  1'  When  he  did  that,  Tillery 
raised  his  pistol  up  and  fired.  Doctor  Allison  did  not  get  his 
pistol  out.  I  only  saw  the  handle  of  the  pistol,  and  don't  know 
if  it  was  a  whole  pistol.    Tillery  fired  three  shots." 

Doctor  W.  L.  Marshall  testified,  for  the  defense,  that  some 
time  after  the  burning  of  Allison's  store,  Allison  came  to  his 
house,  and,  in  the  course  of  a  conversation,  asked  witness: 
"What  would  you  do  if  a  person  was  to  bum  your  house?' 
Witness  replied:  **  I  would  take  him  out  and  hang  him."  Alli- 
son then  said  to  witness:  "Come  down  and  join  our  club." 
Witness's  wife  appeared  upon  the  scene,  and  the  conversation 
was  brought  to  an  abrupt  close. 
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W.  K  Bass  testified^  for  the  defense,  that  he  joined  the  Long- 
view  vigilance  committee  in  the  summer  of  1884.  The  last 
meeting  he  attended  was  some  six  weeks  before  the  killing  of 
Allison.  He  quit  the  committee  because  some  of  the  members 
were  in  favor  of  taking  the  defendant  and  Stevens  out  and 
hanging  them.  That  purpose  was  resisted  by  other  members. 
Doctor  Allison  said  that  the  defendant  and  Stevens  burned  him 
out,  but  offered  no  evidence  before  the  committee  to  sustain  the 
charge.  Others  besides  the  witness  quit  attending  the  meetings 
because  of  the  disposition  to  take  up  the  Allison-Tillery  quarrel. 
Witness  was  not  at  the  meeting  at  Allison's  house  on  the  night 
before  the  homicide.  Defendant's  reputation  for  honesty  was 
good. 

On  his  cross  examination,  the  witness  testified,  that  Doctor 
Allison  never  told  the  meeting  that  he  had  evidence  enough  to 
indict  and  convict  defendant  and  Stevens  for  burning  his  house, 
but  was  afraid  of  losing  his  life  by  taking  up  the  prosecution* 
He  simply  said  that  they  burned  his  house,  and  he  wanted  the 
committee  to  take  them  out  and  hang  them.  Allison  said  that 
he  was  afraid  defendant  and  Stevens  would  kill  him  for  the 
manner  in  which  he  had  pursued  him.  Allison  and  Tabler  were 
the  only  two  members  of  the  committee  who  advocated  the 
hanging  of  the  defendant  and  Stevens.  The  other  members 
resisted  the  purpose.  At  the  time  of  the  burning  of  Allison's 
houses,  one  of  them  was  occupied  by  Killingsworth,  and  one  by 
Allison  himself.    The  defendant  did  not  kill  George  Tabler. 

H.  D.  Booth  testified,  for  the  defense,  that  he  was  city  marshal 
of  Longview  at  the  time  of  the  killing  of  Doctor  Allison.  He 
never  heard  of  the  existence  of  a  vigilance  committee  in  that 
town  imtil  after  the  killing  of  Doctor  Allison.  The  defendant 
had  always  sustained  a  good  reputation  in  Longview  for  honesty 
and  fair  dealing. 

T.  M.  Campbell  testified,  for  the  defense,  that,  in  connection 
with  his  business  as  a  lawyer,  he  was,  at  the  time  of  the  killing 
and  before,  acting  as  an  insurance  agent  in  the  town  of  Long- 
view.  He  carried  all  of  the  insurance  on  Allison's  houses 
and  stock.  Allison's  stock  was  insured  with,  witness  for  five 
thousand  dollars,  and  his  store  houses  for  two  thousand  five 
himdred  dollars.  Two  store  rooms  in  Allison's  building  were 
burned,  and  Allison  was  paid  by  the  insurance  companies  one 
thousand  two  hundred  dollars  on  each,  making  two  thousand 
four  hundred  dollars.     About  one  thousand  one  hundred  dollars. 
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worth  of  Allison's  stock  was  saved,  and  the  sum  of  three  thou- 
sand two  hundred  and  fifty  dollars  was  paid  him  for  losses  on 
stock.  Butt's  house  and  household  goods,  which  were  also 
burned,  were  insured  with  witness  for  one  thousand  three 
hundred  and  fifty  dollars.  The  defendant  and  Stevens  sold  out 
their  stock  of  groceries  to  Killingsworth  &  Co.  (Mrs.  Killings- 
worth  being  the  "Co.")  about  November  3, 1883.  The  witness's 
recollection  on  this  point  was  correct,  because  he  transferred  the 
insurance  of  Stevens  &  Tillery  on  the  stock  to  H.  B.  Killings- 
worth  &  Co.  Witness  was  familiar  with  the  facts  involved  an 
the  litigation  between  Butt  and  Killingsworth.  The  suit  was 
based  upon  rent  notes  of  thirty  dollars  each  per  month  in 
advance  for  the  year  1884,  for  the  rent  of  one  of  the  hoiises 
that  was  burned.  The  said  notes  were  originally  executed 
by  Killingsworth  to  Doctor  Allison,  and  by  him  were  trans- 
ferred to  Butt.  Doctor  Allison  was,  however,  the  real  party 
plaintiff  in  the  suit,  and  owned  the  notes  when  the  suit  was 
filed.  The  defendant  was  subpoenaed  as  a  witness  in  that 
case  for  Killingsworth.  After  investigating  the  facts  in  the 
case,  the  witness  told  Butt  and  Allison  that  they  could  not 
recover  on  Butt's  suit  on  the  notes,  as  he  took  the  notes  advised 
of  the  facts  and  the  defense  of  failure  of  consideration.  Wit- 
ness then  dismissed  the  suit.  On  the  evening  after  the  suit  was 
dismissed,  Doctor  Allison  came  to  witness  and  said  that  he  was 
satisfied  that  Newt  [Stevens  ?]  fired  his  house,  and  that  if  he 
could  work  a  scheme  to  collect  the  rent  he  would  do  it.  Wit- 
ness, at  that  interview,  told  Doctor  Allison  that  Tillery,  the  de- 
fendant, had  said  that  he,  Allison,  was  merely  using  Butt  as  a 
tool  in  that  litigation.  Allison  then  said  that  he  believed  the 
defendant  had  a  part  in  burning  his  house,  which  was  the  first 
time  witness  ever  heard  defendant's  name  connected  with'  the 
house  burning.  The  said  suit  was  dismissed  in  May,  1884.  The 
loss  of  the  suit  made  Doctor  Allison  furiously  angry.  Allison 
never  mentioned  defendant's  name  to  witness  in  connection 
with  the  burning  of  the  houses  until  after  the  Butt-Killings- 
worth  suit  was  dismissed,  which  was  some  five  months  after  the 
fire,  during  which  time  witness  and  Allison  prosecuted  an  inves- 
tigation into  the  cause  of  the  fire.  Killingsworth  carried  two 
thousand  dollars  insurance  on  the  stock  he  bought  from  Stevens 
&  Tillery,  and  after  the  fire,  collected  between  seven  hundred 
and  fifty  dollars  and  one  thousand  dollars  from  the  insurance 
companies  on  losses.     Allison  and  witness  were  in  constant 
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communication,  and  operated  together  in  their  efforts  to  dis- 
cover the  parties  who  fired  the  stores,  or  the  cause  of  the  fire. 
Witness  first  heard  of  the  vigilance  committee  after  Allison's 
death. 

W.  F.  Nelson  testified,  for  the  defense,  that  he  met  Doctor 
Allison  and  John  Mattox  about  seven  o'clock  on  the  evening 
before  the  Trilling.  They  observed  the  defendant  and  James 
Taylor  talking  together.  Some  one  mentioned  the  defendant's 
name,  when  Doctor  Allison  said:  *' Don't  mention  Tillery's 
name  to  me."  In  the  same  connection  Doctor  Allison  said  that 
he  would  "fii'*  the  defendant  before  morning.  Witness  saw 
defendant  a  short  time  after  that  and  told  him  what  Doctor 
Allison  had  said.  Defendant  laughed  and  said:  ''  Doctor  Alli- 
son has  not  got  nerve  enough." 

Several  witnesses  for  the  defense  testified  that  they  knew  the 
defendant's  reputation  for  honesty  and  fair  dealing,  and  that  it 
was  good.  Others  testified  that  George  Tabler  attended  the 
habeas  corpus  trial  of  the  defendant,  but  was  not  introduced  as 
a  witness  by  either  party.  Tabler,  subsequent  to  the  killing  of 
Doctor  Allison,  killed  Jeff  Teague,  the  prosecuting  attorney  of 
Gregg  county,  who  was  then  prosecuting  this  defendant,  and 
was  afterward's  killed  by  Teague's  father  and  brother.  Doctor 
Allison  was  about  fifty  years  old  at  the  time  of  his  death, 
was  nearly  six  feet  t^,  would  weigh  about  one  hundred  and 
sixty-five  pounds,  and  was  well  preserved.  The  State  admitted 
that,  on  the  day  of  the  homicide,  the  wife  of  the  defendant  was 
at  home,  sick  in  bed,  and  had  a  child  but  one  week  old. 

The  defense  closed. 

Mrs.  J.  R  Allison,  the  wife  of  the  deceased,  testified,  for  the 
State,  that  soon  after  the  deceased  went  to  town,  on  the  morning 
of  the  homicide,  he  came  back  home  and  told  the  witness  that 
he  was  going  out  to  his  farm,  and  that  he  had  to  go  by  the  drug 
store  to  get  a  package  of  nails  he  had  left  there.  He  then 
left  home,  and  within  a  little  while  was  brought  back  dead. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

J.  M.  Duncan,  Alex  Pope,  B.  C.  De  Oraffenreid  and  T.  M. 
Campbell,  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 
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WiLLSON,  Judge.  I.  There  can  be  no  question  but  that  the 
evidence  in  this  case  fairly  and  fully  raises  the  issue  of  self 
defense.  It  clearly  appears  that  the  deceased  had,  for  some  time 
previous  to  the  fatal  rencounter,  been  at  enmity  with  the  de- 
fendant; had  repeatedly,  and  apparently  without  reasonable 
or  probable  cause,  charged  the  defendant  with  the  crime  of 
arson;  had  threatened  to  take  the  life  of  the  defendant;  had 
actually  conspired  with  one  Tabler  to  take  defendant's  life, 
and  was  acting  together  with  said  Tabler  at  the  very  time  of  the 
homicide,  in  pursuance  with  and  in  furtherance  of  said  conspir- 
acy. He  and  Tabler  also  endeavored  to  induce  others  to  enter 
into  said  conspirrlcy  with  them,  under  the  guise  and  protection 
of  an  oath  bound,  secret  organization  called  a  "vigilance  com- 
mittee." 

On  the  night  before  the  homicide,  at  the  instance  of  the  de- 
ceased and  Tabler,  a  meeting  of  this  "vigilance  committee"  was 
l^eld  at  the  residence  of  deceased,  at  which  it  was  proposed  and 
urged  by  deceased  that  the  committee  should  proceed  at  once, 
on  that  very  night,  to  execute  the  defendant,  but  none  of  the 
committee  present  would  agree  to  this  proposition  except  Tabler. 
Early  on  the  next  morning,  just  before  the  homicide,  deceased 
went  to  his  place  of  business,  and  through  the  telephone  sum- 
moned Tabler  to  his  presence.  Tabler  responded  promptly,  and 
the  two  had  a  private  conference.  Very  soon  after  this  confer- 
ence the  deceased,  mounted  upon  his  horse,  and  armed  with  a 
six  shooter,  rode  up  by  the  side  of  defendant,  who  was  riding 
along  a  street  in  the  town  of  Longview,  and,  after  accosting  him, 
again  accused  him  of  the  crime  of  arson,  and  it  was  here  that  he 
received  the  fatal  shot  at  the  hands  of  the  defendant. 

We  do  not  think-  it  can  be  doubted,  from  the  evidence  before 
us,  that  the  deceased  and  Tabler  had  resolved  upon  taking  the 
life  of  the  defendant  at  the  first  favorable  opportimity;  that  they 
were  prepared  for  and  seeking  such  opportunity;  and  that,  on  the 
occasion  of  the  homicide,  the  deceased  provoked  the  difficulty 
which  resulted  in  his  death,  with  the  intention  at  the  time  of 
killing  the  defendant.  By  the  evidence  we  are  fully  informed  of 
the  condition  of  the  mind  of  deceased  towards  the  defendant, 
and  as  to  his  intentions  and  design  to  wreak  vengeance  upon  hinn 
in  a  deadly  manner.  He  is  surrounded  by  a  halo  of  light,  dis- 
covering his  malice  and  inward  intention,  and  illustrating  his 
acts. 

How  stands  the  case  with  the  defendant?     His  presence  in 
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town  in  the  early  morning  is  satisfactorily  accounted  for;  he 
was  there  on  a  matter  of  business  with  the  coimty  judge.  At 
home  he  left  a  sick  wife  with  an  infant  only  one  week  old.  He 
has  attended  to  his  business  with  the  coimty  judge,  and,  mounted 
upon  an  inferior  pony,  is  traveling  along  a  public  street.  On  the 
night  previous  he  had  been  informed  that  the  deceased  had 
threatened  on  that  very  night  to  ''fix"  him  before  the  next 
morning.  He  was  well  aware  of  the  bitter  enmity  of  the  de- 
ceased towards  him,  although  he  may  not  have  known  of  the 
conspiracy  between  deceased  and  Tabler  to  take  his  life.  He 
was  armed  with  a  pistol,  and,  in  view  of  the  threat  which  had 
been  communicated  to  him  the  night  previous,  it  can  not  be  said 
that  the  fact  of  his  being  thus  armed  indicated  anything  more 
than  that,  should  occasion  require,  he  would  defend  himself 
against  the  threatened  danger.  There  is  nothing  whatever  in 
the  evidence  to  indicate  that  he  was  seeking  a  difficulty  with  the 
deceased.  Under  these  circmnstances,  the  deceased  rode  up 
from  behind,  beside  the  defendant,  and,  accosting  him,  accused 
him  again  of  the  crime  of  arson.  Defendant  responded  that  he 
must  retract  the  charge.  Just  then,  one  witness  testifies,  the 
deceased,  who  had  ridden  a  little  in  advance  of  the  defendant, 
turned  in  his  saddle  towards  defendant,  and  placed  his  right 
hand  to  his  right  side  as  if  to  draw  a  pistol,  when  the  defendant 
fired  and  shot  him.  A  pistol  was  found  on  the  body  of  deceased, 
on  his  right  side,  about  where  the  witness  saw  him  place  his 
right  hand.  Upon  this  evidence  the  trial  judge  very  properly 
submitted  to  the  jury  the  issue  of  self  defense. 

It  is  earnestly  contended,  however,  by  counsel  for  the  defend- 
ant, that  the  charge  upon  said  issue  is  imperfect,  erroneous  and 
prejudicial  to  the  defendant,  and  should  have  been  supplied-  and 
corrected  by  special  instructions  requested  by  tho  defendant. 
Considering  the  charge  on  self  defense  with  reference  to  the  evi- 
dence bearing  upon  that  issue,  we  are  of  the  opinion  that  the 
objections  urged  to  it  are  substantial  and  tenable.  There  is  not 
a  particle  of  evidence  fairly  raising  the  issue  that  defendant  had 
forfeited  the  right  of  self  defense  by  seeking  and  provoking  the 
difficulty,  and  it  was  erroneous  and  prejudicial  to  the  defendant 
to  submit  that  issue  to  a  jury. 

In  instructing  the  jury  upon  ihe  law  of  apparent  danger,  the 
charge  makes  the  right  of  self  defense  hinge  upon  the  fact  as  to 
whether  or  not  the  defendant  honestly  believed  at  the  time  he 
acted  that  he  was  in  danger  of  losing  his  life,  etc.    This  idea  of 
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honest  belief  on  his  part  is  presented  three  several  times  in  the 
charge  upon  self  defense;  and,  while  being  subject  to  the  objec- 
tion that  it  is  made  too  prominent  to  the  minds  of  the  jury,  is 
besides  not  a  correct  statement  of  the  law.  The  correct  rule  is 
that^  if  it  reasonably  appeared  to  the  defendant,  from  his  stand- 
point, from  the  circumstances  of  the  case,  that  the  danger  ex- 
isted, and  he  acted  under  the  reasonable  belief  that  it  did  exist, 
he  was  justified  in  defending  against  it  to  the  same  extent  and 
under  the  same  rules  permitted  in  case  the  danger  had  been  reaL 
(Willson's  Texas  Crim.  Laws,  sec.  978.)  While  it  may  be  ab- 
stractly correct  to  require  that  the  defendant's  belief  of  the  exist- 
ence of  danger  should  be  an  honest  one,  it  is  going  too  far,  we 
think,  to  so  instruct  the  jury,  especially  when  such  instruction  is 
repeated  so  often,  and  especially,  too,  in  view  of  the  evidence 
in  this  case. 

Another  serious  objection  to  the  charge  is  that,  in  instructing 
the  jury  in  relation  to  threats  made  by  the  deceased  against  the 
defendant,  this  portion  of  the  charge  is  disconnected  from  that 
portion  relating  to  self  defense,  when  it  formed  a  part  of  the  law 
of  the  issue  of  self  defense,  and  should  have  been  given  in  im- 
mediate connection  therewith.  In  the  position  in  which  the 
instruction  as  to  threats  appears  in  the  charge,  the  jury  might 
reasonably  have  concluded  that  it  had  no  connection  with  the 
issue  of  self  defense,  and  the  effect  may  have  been  that,  in  con- 
sidering that  issue,  the  jury  entirely  ignored  the  legitimate 
bearing  of  the  threats  thereon.  The  law  of  self  defense,  when 
invoked  by  the  proof,  should  be  given  to  the  jury  plainly,  di- 
rectly, connectedly  and  afllrmatively,  and  in  such  manner  as  to 
show  its  applicability  to  the  facts  in  evidence. 

In  this  case,  the  facts  in  proof  upon  the  issue  of  self  defense 
are  not  complicated,  and  a  plain,  direct,  affirmative  explanation 
of  the  law  applicable  thereto  should  have  been  given.  We  do 
not  think  the  court  gave  such  a  charge,  and  the  failure  to  do  so 
was,  we  think,  calculated  to,  and  probably  did,  injuriously  aflfect 
the  defendant's  rights.  Defendant's  guilt  or  innocence  hinged 
solely  upon  self  defense,  and  it  was  all  important  to  him  and  to 
justice  that  the  law  in  relation  to  that  issue  should  be  fully  and 
clearly  explained  to  the  jury.  The  learned  trial  judge  evidently 
desired  and  intended  to  perform  this  duty,  but,  as  we  have  at- 
tempted to  show,  in  material  particulars  failed  to  give  the  de- 
fendant the  full  benefit  of  self  defense,  and  such  failure,  in  view 
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of  the  evidence  in  this  case  constitutes  error  for  which  the  judg- 
ment must  be  reversed. 

II.  Whilst,  in  our  opinion,  it  was  competent  for  the  defend- 
ant to  prove,  if  he  could,  that  the  deceased  had  no  probable 
cause  for  charging  him  with  the  crime  of  arson,  and  that  de- 
ceased did  not  in  fact  believe  said  charge  to  be  true,  but  that  the 
cause  of  deceased's  enmity  towards  him  was  an  entirely  differ- 
ent matter  than  the  arson,  still,  we  do  not  think  the  court  erred 
in  refusing  to  permit  the  witness  Campbell  to  answer  the  ques- 
tion propounded  to  him,  as  to  whether,  in  an  investigation  he 
had  made  about  the  arson,  he  had  found  any  evidence  tending  to 
connect  the  defendant  with  it.  The  objection  made  to  the  ques- 
tion was  that  the  answer  thereto  would  be  but  the  conclusion  of 
the  witness.  This  objection,  we  think,  was  properly  sustained. 
If  the  witness  had  been  called  upon  to  state  facts  within  his 
knowledge  concerning  the  arson,  and  the  defendant's  relation  to 
those  facts,  such  testimony  would  have  been  relevant  and  ad- 
missible in  view  of  the  other  evidence  in  the  case. 

m.  It  was  not  error  to  reject  the  proposed  testimony  of  the 
declarations  of  Tabler.  Said  declarations  were  made  some 
time  after  the  homicide,  and  were  not  a  part  of  the  res  gestce  of 
the  homicide.  They  were  hearsay.  The  fact  that  Tabler  was  a 
co-conspirator  with  the  deceased  in  seeking  to  take  the  life  of 
the  defendant  would  not  render  such  declarations  admissible  in 
behalf  of  the  defendant.  If  the  deceased  or  Tabler  had  been  on 
trial  for  a  crime  committed  in  furtherance  of  such  conspiracy, 
then  the  declarations  of  one,  made  pending  such  conspiracy  and 
in  furtherance  thereof,  would  be  admissible  against  the  other. 
(Willson's  Texas  Crim.  Laws,  sec.  1048.)  But  we  know  of  no  rule 
of  law  which  would  render  admissible  in  behalf  of  the  defendant 
the  declarations  of  Tabler,  made  after  the  conunission  of  the 
homicide. 

rV.  In  his  closing  argument  to  the  jury,  counsel  for  the  State 
went  out  of  the  record,  in  speaking  of  Tabler,  to  tell  the  jury 
about  the  circumstances  of  Tabler's  death — ^the  manner  in  which, 
by  whom  and  for  what  cause  said  Tabler  had  been  killed,  and  why 
it  was,  and  how  it  was  that  Tabler  had  killed  one  Teague,  and 
several  other  matters  in  relation  to  said  Tabler,  about  which  there 
was  no  evidence.  Counsel  for  defendant  promptly  objected  to 
these  remarks,  and  the  court  overruled  the  objection,  appending 
to  the  bill  of  exceptions  his  reasons  for  so  doing,  which  are  that 
defendant's  counsel  had,  in  their  address  to  the  jury,  severely 
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denounced,  €U3  a  coconspirator  with  the  deceased,  the  said  Tab- 
'ler,  etc.  As  shown  by  the  evidence  in  the  case,  counsel  for  the 
defendant  were  justified  in  so  denouncing  said'Tabler,  and  in  so 
doing  were  but  reproducing  the  evidence  adduced  on  the  trial 
Counsel  for  the  State  was  not,  therefore,  warranted,  in  reply  to 
i  this  legitimate  denunciation,  in  stating  to  the  jury  his  individual 
;  knowledge  of  Tabler,  and  recounting  to  them  the  circumstances 
of  the  killing  of  Teague  by  Tabler,  and  the  subsequent  killing  of 
'  Tabler  by  the  father  and  brother  of  the  deceased  Teague.  These 
matters  were  wholly  foreign  to  the  case  on  trial,  without  any 
support  whatever  in  the  evidence,  and  were  calculated  to  oper- 
ate upon  the  minds  of  the  jury  prejudicially  to  the  defendant. 
These  improper  remarks,  if  there  was  no  other  error  apparent  in 
this  record,  would  justify,  if  not  demand,  a  reversal  of  the 
judgment. 

V.  A  number  of  other  errors  are  assigned,  whi<ih  we  shall 
not  discuss  or  determine,  as  they  are  of  that  character  which  are 
not  likely  to  occur  on  another  trial.  Because  of  the  errors  in  the 
charge,  and  the  improper  remarks  to  the  jury  made  by  counsel 
for  the  State,  above  mentioned,  the  judgment  is  reversed  and 
the  case  is  remanded. 

Reversed  and  remanded. 
Opinion  delivered  November  12, 1887. 


No.  2481. 
J.  W.  Brooks  v.  The  State. 

1.  Murder— Manslauohtbr— Self  Dbfbnse— OHAReE  of  the  Court.— 
See  the  opinion  and  the  statement  of  the  case  for  evidenoe  on  a  marder 
trial  held  not  to  raise  the  issue  either  of  manslaughter  or  of  self  defenfe; 
wherefore  the  trial  court  properly  refused  to  instruct  the  jury  apon  thoee 
questions. 

\5^  OoNTiffUAiroB.— The  ruling  of  the  trial  court  refusing  a  continuance  will 
not  be  revised  by  this  court  unless,  in  addition  to  its  other  requisites,  the 
application  shows  the  relevancy  and  materiality  of  the  absent  testi- 
mony. 

\Z,  Same— Practice— Threats.— Proof  of  deadly  threats  made  by  the  de- 
ceased against  the  accused,  and  that  the  deceased  was  a  violent  and  dan- 
gerous character,  and  that  the  threats  and  the  character  of  the  deoeaiSed 
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-were  known  to  the  accused  at  the  time  of  the  homicide,  can  afford 
no  Jastifloation  for  homicide  without  proof  that,  at  the  time  of  the 
homicide,  the  deceased  did  some  act  indicating  a  present  intention  to 
kill  the  accused  or  do  him  serious  bodily  harm.  Neither  the  evidence 
adduced  on  the  trial  nor  that  foreshadowed  in  the  application  for  con- 
tinuance laid  a  predicate  for  proof  of  threats  in  this  case;  wherefore 
a  continuance  was  properly  refused. 

Appeal  from  the  District  Court  of  Navarro,  Tried  below  be- 
fore the  Hon.  Sam  K  Frost. 

The  conviction  in  this  case  was  in  the  second  degree  for  the 
mm'der  of  E.  H.  Moses,  and  the  penalty  assessed  against  the  ap- 
,  pellant  was  a  term  of  fifty-five  years  in  the  penitentiary. 

A.  N.  Stewart  was  the  first  witness  for  the  State.  He  testified 
that  he  formed  the  acquaintance  of  the  defendant  and  the  de* 
ceased  at  the  same  time,  about  Christmas,  1886.  The  witness 
and  deceased,  returning  from  a  fishing  excursion,  reached  the 
witness's  house  about  eleven  o'clock  on  the  morning  of  April 
7,  1887.  Witness's  brother  hitched  up  his  wagon  to  go  to  his 
mother-in-law's,  and  witness  and  deceased  went  with  him  as 
'far  as  the  deceased's  house,  when  they,  witness  and  deceased, 
stopped.  Deceased  remarked  that  he  would  get  a  drink  of  water 
'and  then  take  a  look  at  his  com.  Witness  and  deceased  then 
went  through  the  house  to  the  well,  and  back  through  the  house 
to  the  garden,  and  thence  to  the  bam  to  see  if  deceased's  efforts 
to  poison  rats  had  succeeded.  About  the  time  that  witness  and 
deceased  reached  the  barn,  the  defendant  came  to  the  house 
from  his  field,  where  he  had  been  planting  cotton.  Witness  and 
deceased  then  went  back  to  the  house.  Passing  defendant  at  the 
well,  witness  addressed  him,  "  Howd'y  do  ?"  Defendant  returned 
the  salutation  in  a  somewhat  sulky  tone  of  voice.  Deceased 
passed  on  to  the  kitchen  door,  where  he  sat  down  on  the  step. 
Just  as  defendant  turned  as  though  to  go  back  to  his  work  in  the 
field,  the  deceased  said  to  him:  "Jo.,  I  suppose  you  want  to  hire 
a  h£Uid  to  work  out  my  part  of  the  crop."  Defendant  turned  and 
walked  back  to  a  point  about  five  feet  distant  from  deceased  and 
replied:  "  Eg.,  I  did  say  it."  Deceased  then  said:  "  I  want  you 
to  distinctly  understand  that  I  am  running  my  part  of  the  crop." 
A  violent  quarrel  then  ensued,  the  deceased  cursing  the  defend* 
ant,  and  the  defendant  cursing  back.  One  word  brought  on 
another,  and  finally  the  collision.  Witness  did  not  see  the  first 
Ti)low  struck.     He  had  looked  away,  but  heard  the  sound  of  a 
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!blow.  He  then  looked  back  and  saw  that  a  gash  had  been  cut 
on  deceased's  jaw,  and  that  defendant  had  a  knife  in  his  hand. 
^Witness  saw  no  weapon  in  the  hands  of  the  deceased.  Defend- 
'ant  had  the  knife  in  his  hand  when  he  approached  deceased 
sfrom  the  welL  •  The  two  parties  being  clinched,  the  deceased 
rcalled  to  witness  to  pull  the  defendant  off  him,  as  defendant  was 
cutting  him  to  pieces.  Witness  rushed  toward  the  parties,  when 
defendant  made  a  blow  at  him  with  the  knife,  The  deceased 
finally  broke  from  the  defendant's  embrace  and  fled,  running  in 
a  circle  through  the  orchard,  pursued  by  the  defendant.  The 
witness  followed  defendant,  who  turned  his  head  and  told  wit- 
ness  that  if  he  ran  up  on  him,  that  he  would  cut  witness.  The 
deceased  stumbled  once  in  flight,  but  recovered  himself  and  ran 
into  the  house,  followed  by  defendant,  until  he  sank  down  near 
the  door.  . 

The  witness  did  not  think  that  deceased  appeared  angry,  or 
•spoke  angrily  when  he  addressed  the  defendant  about  hiring  a 
Obiand  to  work  the  crop,  but  he  became  angry  as  the  quarrel  pro- 
cessed. When  he  walked  up  to  deceased  from  the  well,  the 
Kiefendant  appeared  to  be  half  crying,  and  was  jerking  all  over. 
iHe  said  to  deceased:  **Eg.,  I  did  say  it;  you  ought  to  stay  at 
thome  and  work  your  crop."  Witness  was  not  looking  at  the 
^parties  when  the  first  blow  was  struck,  but  heard  the  blow  and 
turned  immediately  and  discovered  the  gash  on  deceased's  jaw. 
The  witness  could  not  tell  how  the  cutting  was  done.  The  de- 
fendant held  deceased  clasped  so  closely  in  his  embrace  that 
witness  could  not  detect  the  movements  of  his  hands.  He  held 
deceased  at  least  a  minute  and  a  half  before  deceased  escaped, 
and  in  that  time  could  have  cut  him  several  times.  The  only 
time  witness  heard  deceased  halloo  was  when  he  called  to  wit- 
ness to  take  the  defendant  off.  The  defendant  did  not  cut  de- 
ceased after  the  latter  got  loose  from  him.  Of  that  fact  the  wit- 
ness was  absolutely  certain.  He  was  not  near  enough  deceased 
during  the  latter's  flight,  except  when  the  latter  stumbled,  and 
he  did  not  cut  then.  Witness  left  immediately  after  the  cutting 
and  before  the  deceased  died.  He  saw  the  defendant's  knife.  It 
liad  two  small  '1)lades  in  one  end  and  a  large  blade  in  the  other 
end.  Witness  plainly  saw  the  deceased  bleeding  at  the  jugular' 
vein  on  the  left  side  of  the  neck.  The  blood  was  spouting  out 
in  a  torrent.  He  afterwards  saw  wounds  on  the  deceased's  neck, 
jaw,  arm,  side  and  breast.  The  wounds  in  the  side  and  breast 
were  stabs.    Deceased  had  just  got  up  from  the  pimcheon  at  tho 
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kitchen  door  when  he  and  defendant  clinched.  Defendant  was 
the  taller  of  the  two  men,  but  did  not  weigh  as  much  as  the  de- 
ceased by  twenty  pounds.  The  homicide  occurred  in  Navarro 
coimty,  on  the  seventh  day  of  April,  1887. 

On  his  cross  examination,  the  witness  said  that  he  and  deceased 
went  fishing  on  the  day  before  the  homicide.  Witness  was  on 
his  way  to  Farmer's  house  when  he  stopped  with  the  deceased  at 
his,  the  deceased's,  house.  Defendant  and  deceased  did  not 
speak  to  each  other  when  the  latter  and  witness  first  met  him  at 
the  well.  Witness  did  not  understand  the  words  uttered  by  either 
party  during  the  quarrel,  except  that  a  great  many  of  them  were 
oaths.  Witness  was  very  much  excited.  The  parties  were  clinched 
and  the  deceased  was  bleeding  from  cuts  on  the  neck  and  jaw 
when  witness,  having  looked  from  them,  looked  back  after  the 
sound  of  the  first  blow.  Witness  did  not  know  which  of  the  par- 
ties struck  the  first  blow,  nor  did  he  know  which  of  the  blades 
of  the  knife  was  used  by  defendant.  Witness  was  standing 
about  ten  feet  from  the  parties  when  the  fighting  commenced. 
Witness  did  not  hear  deceased,  during  the  fishing  excursion,  say 
anything  about  a  probable  row  between  himself  and  defendant 
or  anybody  else.  Witness  had,  on  occasions  previous  to  the  fatal 
day,  heard  defendant  and  deceased  address  each  other  roughly, 
but  never  thought  that  they  meant  what  they  said.  In  His  flight 
after  the  cutting,  the  deceased  led  the  defendant  about  eight 
feet.  Deceased  kept  dodging  around  defendant  as  he  ran.  The 
deceased  spent  some  time  at  witness's  house  on  the  day  before  he 
and  witness  went  fishing.  Some  one  then  at  witness's  house  said 
to  deceased:  "Tou  and  Jo.  come  and  go  with  us  fishing.''  De- 
ceased replied:  **He  can  do  as  he  pleases.'*  A  boy  at  the  wit- 
ness's house  on  that  day  told  deceased  that  he  heard  defendant 
say  that  he  would  hire  a  hand  to  work  in  the  place  of  the  de- 
ceased. Deceased  appeared  to  be  angered  by  this  information, 
and  when  he  spoke  to  defendant  about  it  he  spoke  angrily.  De- 
ceased went  to  Hubbard's  house  a  few  days  before  the  fishing 
excursion,  remaining  there  a  day  or  two.  Witness  thought  that 
deceased^s  wife  stayed  at  Cox's  until  deceased  returned  from  fish- 
ing. Witness  had  no  recollection  of  seeing  Mrs.  Moses  during 
the  row  until  the  deceased  ran  into  the  house.  Deceased  once 
told  the  witness  that  the  defendant,,  when  angry,  would  cry. 
Witness  never  saw  the  defendant  cry  except  on  the  occasion  of 
that  fight.  After  cutting  ij^e  deceased,  the  defendant  went  for 
the  doctor.    Witness  next  saw  the  defendant  on  the  next  day  at 
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Justice  Carroll's  oflSce,  about  half  a  mile  from  the  place  of  the 
skiUmg.  Immediately  after  the  cutting,  witness  went  off  to  send 
some  of  the  women  to  Mrs.  Moses.  Thence  he  went  to  his  home 
^i  his  uncle's  house,  about  a  mile  from  the  place  of  the  killing. 
The  fight  occurred  about  two  o'clock  in  the  afternoon. 

On  his  redirect  ezsunidation,  the  witness  said  that  the  defend- 
.ant,  at  Justice  Carroll's  office,  gave  him  the  knife  with  which  he 
cut  the  deceased,  and  the  witness  gave  it  to  Justice  Carroll  at 
the  inquest. 

Ramsdell  testified,  for  the  State,  that  while  he  was  at 

work  in  his  field,  on  the  seventh  day  of  April,  1886,  he  heard  a 
woman's  voice  at  deceased's  house  crying:  "He's  dead  1  He's 
deadl"  The  witness  went  immediately  to  the  house,  and  found 
deceased  lying  on  a  pallet.  He  was  not  yet  dead,  but  was  speech- 
less. Witness  saw  and  ezamiued  only  the  wounds  on  the  jaw 
and  the  left  side  of  the  neck. 

Doctor  Buckalew  testified,  for  the  State,  that  he  did  not  reach- 
Moses  until  after  his  death.  He  then  examined  the  wounds,  two 
'of  which  he  pronounced  necessarily  mortal. 

A.  V.  Cox  was  the  next  witness  for  the  State.  He  testified 
that  he  was  one  of  the  parties  in  the  fishing  excursion,  testified 
to  by  the  witness  Stewart.  He  left  the  party  at  Blooming  Grove, 
on  the  day  of  the  killing,  and  went  home,  lay  down  on  his  bed 
and  went  to  sleep.  He  was  awakened  after  sleeping  some  time, 
and  informed  that  Stewart  had  I'eached  the  house  and  had  re- 
ported the  cutting  of  Moses.  Witness  then  went  to  Moses's  house, 
reaching  it  but  a  few  moments  before  Moses  'died.  Some  time 
prior  to  the  fatal  difficulty,  the  defendant  came  to  witness  to 
borrow  a  pistol,  explaining  that  Thompson  was  after  him  for 
aiding  in  the  elopement  of  his  daughter  and  the  deceased.  Wit- 
ness had  just  before  observed  the  defendant  and  the  deceased 
when  they  parted,  going  in  different  directions,  after  an  appar- 
ently earnest  conversation.  He  refused  to  lend  the  pistol  to  the 
defendant,  and  the  defendant  replied  that  he  knew  where  the 
witness  kept  his  pistol,  and  would  go  to  witness's  house  cuid  get 
it,  explaining  to  witness's  wife  that  he  had  conditionally  pur- 
chased it.  Witness  replied  that  his  wife  was  too  well  posted  to 
be  imposed  upon  in  that  way,  and  that  furthermore  he  (witness) 
would  follow  him  to  the  house.  Defendant  several  times  tried 
to  borrow  witness's  pistol,  always  assigning  his  trouble  with 
Thompson  as  his  motive,  except  on  the  last  eflEort  he  made,  when 
he  said  that  he  and  Thompson  had  become  reconciled.    On  the 
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last  evening  he  tried  to  borrow  the  pistol,  the  defendant  re- 
marked: **I  may  finish  this  crop,  but  if  things  don't  change  I 
won't.*'  Witness  told  him  that  in  that  event  he  would  have  to 
work  to  make  a  living,  and  he  replied:  "  I  will  put  myself  in  a 
fix  that  I  won't  have  to  work."  He  did  not  explain  what  he 
meant.  He  several  times  told  witness  that  Moses  had  had  his 
own  way,  and  had  done  all  the  blowing  and  cursing;  but  that 
the  longest  lane  had  a  turn,  and  things  would  have  to  change. 
Witness  heard  Moses,  on  the  fishing  excursion,  speak  jokingly 
of  defendant's  names  for  different  parts  of  a  complicated  high 
pressure  steam  engine,  and  about  defendant's  claim  of  being  a 
machinist.  At  the  time  of  the  killing,  Moses  and  the  defendant 
had  dissolved  their  partnership  as  to  the  house  they  jointly  oc- 
cupied, but  not  as  to  the  crop. 

The  original  cause  of  the  falling  out  between  the  defendant 
and  the  deceased  was  a  disagreement  between  defendant  and 
the  deceased's  wife.  Something  was  said  to  deceased  on  the 
fishing  excursion  about  the  quarrel  between  his  wife  and  defend- 
ant, and  witness  asked  deceased  why  he  did  not  take  up  his 
wife's  quarreL  Deceased  replied  that  defendant  only  made  out 
like  he  wanted  to  fight,  and  that  he  had  told  defendant  that 
when  he  wanted  a  fight  he  could  get  it.  Witness  once  heard  the 
deceased  and  defendant  quarreling  about  some  chickens,  during 
the  course  of  which  quarrel  the  deceased  did  some  violent  curs- 
ing, and  told  defendant  that  he  could  whip  him  quicker  than 
hell  could  scorch  a  feather.  On  another  occasion  witness  heard 
deceased  speak  roughly  to  defendant  about  whittling  in  the 
house.  He  c€dled  defendant  a  d — d  fool,  and  required  defendant 
to  sweep  up  the  litter  he  had  made.  On  one  occasion  the  defend- 
ant told  witness  that  he  anticipated  trouble  with  deceased  when 
they  came  to  settle  their  accounts;  that  he  had  kept  an  account 
of  the  time  deceased  had  not  worked,  and  that  deceased  had 
kept  no  such  account. 

Justice  of  the  Peace  Carroll  was  the  next  witness  for  the  State. 
He  testified  that  about  four  o'clock  in  the  afternoon  of  April  7, 
1886,  the  defendant  surrendered  to  him,  explaining  that  he  had 
probably  killed  E.  H.  Moses.  Witness  had  heard  of  the  killing, 
and  was  then  on  his  way  to  the  scene.  The  inquest  was  held 
about  sun  set.  Just  before  the  inquest  Joe  Stewart  gave  witness 
the  knife  with  which  it  was  said  the  cutting  was  done.  The 
knife  had  a  large  blade,  about  three  and  a  half  or  four  inches 
long,  and  had  two  small  blades. 
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Dock  Faglea  testified,  for  the  State,  that  both  the  defendant 
and  deceased  had  talked  to  him  about  frivolous  disagreements 
to  which  the  witness  attached  no  importance,  and  which  he 
always  advised  t^em  to  drop.  The  defendant  appeared  to  feel 
that  he  had  done  a  great  deal  for  the  deceased  and  his  wife,  and 
that  they  did  not  appreciate  his  services  or  treat  him  as  he 
ought  to  be  treated  by  them.  He  did  not  appear  to  approve  of 
the  deceased  going  off  fishing,  and  leaving  him  to  work  the 
crop,  though  he  said  that  deceased  had  authorized  him  to  charge 
lost  time  against  him  at  a  stipulated  price.  About  a  month  be- 
fore the  killing  the  deceased  caught  one  of  two  chickens,  then 
fighting,  and  threw  it  on  the  defendant's  bed.  The  defendant 
t(»ld  deceased  that  he  was  inclined  to  take  his  bed  into  the  room 
occupied  by  deceased  and  his  wife.  Deceased  replied  that  such 
a  proceeding  would  produce  a  pair  of  black  eyes.  Defendant 
complained  of  that  episode  to  w^itness. 

Mrs.  E.  H.  Moses,  the  widow  of  the  deceased,  testified,  for  the 
State,  that  she  was  sitting  inside  of  the  door,  and  her  husband 
on  the  steps  on  the  outside,  when  the  fatal  quarrel  began.  She 
heard  her  luisband  say  to  the  defendant:  ''I  heard  you  were 
going  to  hire  a  man  to  work  the  crop.  You  can  hire  Joe  Stewart 
and  Dolly  and  I  will  go  fishing  every  day."  Witness  did  not  see 
the  first  cutting.  Deceased  fled  into  the  house,  pursued  by  the 
defendant,  and  after  he  fell  to  the  floor  the  defendant  cut  him 
the  last  time.  Deceased  never  spoke  after  he  fell.  Defendant 
came  to  Cox^s  house,  where  witness  was  staying,  on  the  night 
before  the  killing.  He  borrowed  a  whetstone  from  Mrs.  Cox, 
and  after  sharpening  his  knife,  he  said  :  *'I  don't  expect  to  work 
any  more  after  to-morrow."  About  a  month  before  the  killing, 
the  defendant  conceived  the  idea  that  witness  and  a  young  girl 
visitor  were  talking  about  him,  and  said  'to  witness:  **This  will 
cause  you  many  thousands  of  bitter  tears."  Witness  and  de- 
ceased were  married  on  the  twenty-second  day  of  December, 
1886. 

On  her  cross  examination,  the  witness  said  that  both  deceased 
and  Stewart  were  sitting  on  the  door  step  when  the  row  first 
commenced.  The  defendant,  after  getting  a  drink  of  water,  sat 
down  on  a  box  near  the  deceased.  After  making  the  remark 
quoted  by  the  witness  on  her  direct  examination,  the  deceased 
said  to  the  defendant:  ''The  days  that  you  lose  you  pay  for,  and 
the  days  that  I  lose  I  will  pay  for."  Within  a  few  n^oments  wit- 
ness saw  Stewart  run  across  the  doorway,  and  she  knew  instantly 
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that  something  was  wrong.  Witness  then  stepped  to  the  door  and 
saw  the  deceased  running  and  the  defendant  following  him,  but 
she  did  not  know  that  defendant  then  cut  the  deceased.  When 
the  deceased  started  fishing  on  the  day  before,  he  asked  defend- 
ant if  he  wanted  to  go,  and  proposed  to  stay  at  home  and  work 
if  defendant  would  go.  Defendant  replied:  **No,  byGod;  lam 
going  to  stay  at  home  and  work."  The  witness  knew  of  but  one 
previous  quarrel  between  defendant  and  deceased,  and  that  oc- 
curred upon  the  defendant's  threat  to  move  his  bed  into  the  room 
occupied  by  witness  and  deceased.  The  witness  had  known  the 
defendant  about  six  years,  during  which  time,  until  the  quarrel 
spoken  of,  he  and  deceased  were  on  friendly  terms.  Defendant 
was  working  for  witness's  father  until  witness's  marriage,  which 
her  father  opposed  because  of  her  youth.  The  defendant  aided 
•  witness  and  deceased  in  eluding  the  vigilance  of  witness's  father 
and  in  getting  married.  His  part  in  that  transaction  enraged 
witness's  father,  and  he  discharged  the  defendant.  Defendant 
and  deceased  then  formed  a  co-partnership,  and  went  to  **crop- 
ping"  together.  Defendant's  threat  to  move  his  bed  into  wit- 
ness's room  outraged  her  feelings,  and  she  told  the  defendant 
that  she  had  no  further  use  for  him.  That  angered  the  defend- 
ant and  he  refused  to  permit  the  witness  to  cook  for  him  any 
longer,  remarking  that  he  would  not  allow  any  one  to  cook  for 
him  who  cared  nothing  for  him.  On  that  occasion  the  defendant 
and  the  deceased  cursed  each  other. 

The  State  closed. 

Sam  Stewaii;  testified,  for  the  defense,  that  he  was  one  of  the 
parties  who  went  fishing  on  the  day  of  the  homicide.  While  on 
that  excursion  the  witness  heard  the  deceased  ridiculing  defend- 
ant for  calling  different  parts  of  a  steam  engine  by  improper 
name&^  In  that  same  connection  deceased  said  that  he  was  going 
to  have  a  row  with  defendant  as  soon  as  he  got  home,  because 
defendant  had  threatened  to  hire  a  hand  in  his  place.  Witness 
attempted  to  dissuade  him  from  his  avowed  purpose  to  provoke 
a  difficulty  with  defendant,  but  deceased  would  not  be  dissuaded. 
He  said  that  he  was  not  afraid  of  defendant;  that  he  could  whip 
defendant  before  he  could  turn  around,  and  that  he  was  going 
to  force  a  row  as  soon  as  he  got  home.  This  conversation  oc- 
curred on  the  day  of  the  killing,  just  before  the  fishing  party 
started  home. 

Cross  examined,  the  witness  said  that  he  was  the  brother  of 
the  State's  witness,  A.  N.  Stewart.     The  words  of  the  deceased 
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were  as  follows:    "When  I  get  home  I  am  going  to  give  Brooks 
I  to  understand  that  I  am  partly  boss  on  that  hill.    I  am  going  to 
ourse  him  and  raise  a  row  with  him.''     Deceased  did  not  say 
tiiat  he  was  going  to  hurt  defendant  in  any  particular  way. 
I  When  the  fishing  party,  on  their  return  home  from  fishing, 
i  passed  the  field  of  deceased  and  defendant,  witness  saw  defend- 
ant down  in  the  field,  planting  cotton. 

Bud  Griffin  testified,  for  the  defense,  that  he  was  at  work  in 
j  the  field,  a  half  mile  from  the  scene,  when  the  cutting  occurred. 
I  He  knew  nothing  about  the  particulars  of  the  fatal  difficulty. 
;  Just  after  the  cutting,  witness  went  after  Mr.  Thompson,  the 
'  father  of  Mrs.  Moses. 

The  important  portion  of  the  testimony  of  the  defendant's  wit- 
I  ness,  George  Lef  twich,  was  to  the  eflEect  that,  some  time  bef oro 
the  killing,  the  dece€ksed  told  witness  that  he  and  defendant  were 
!  not  getting  along  well  together.    He  often  told  witness  that  de- 
fendant was  a  coward,  and  that  he  had  made  defendant  cry  many 
times. 

Mr.  Spriggs  testified,  for  the  defense,  that  the  deceased  .worked 
I  for  him  in  March  or  April,  1886.  At  that  time  defendant  and 
'deceased  were  on  exceedingly  intimate  terms.  The  deceased 
told  witness  that  defendant  was  going  to  help  him  get  a  wife, 
;  and  that  defendant  had  some  means,  and  was  going  to  crop  with 
him. 

Mr.  Thompson  testified,  for  the  defense,  that  the  defendant 
lived  and  worked  with  witness  three  years  in  Alabama;  then 
came  to  Texas  with*  witness,  and  worked  one  year  with  him. 
Shortly  after  his  arrival  in  Texas,  the  defendant  contracted  a 
severe  case  of  the  "Texas  big  hecid;"  helped  deceased  elope  with 
witness's  daughter,  and  witness  discharged  him.  Witness  was 
opposed  to  his  daughter's  marriage  on  account  of  her  youth. 
Defendant -was  a  good  work  hand. 

W.  C.  Pauley  testified,  for  the  defense,  that  in  the  course  of  a 
conversation  with  deceased,  some  time  before  the  homicide,  de- 
ceased said  that  he  and  defendant  were  partners  in  the  crop,  but 
were  not  getting  along  well.  Witness  asked  him  why  he  did  not 
either  buy  or  sell  out  to  defendant.  Deceased  replied  that  he 
would  work  on  a  while  longer  and  get  all  of  defendant's  share 
for  nothing.  On  his  cross  examination,  the  witness  said  that  h§ 
was  never  introduced  to  the  deceased,  and  never  saw  him  but 
twice  before  the  meeting  at  which  this  conversation  occurred. 

The  defense  closed. 
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Mr.  Faglea,  recalled  by  the  State,  testified  that,  when  he  heard 
the  hallooing  at  deceased's  house,  he  left  his  work  in  his  field  and 
started  to  the  said  house.  En  route  he  met  defendant,  riding  his, 
witness's,  horse.  He  asked  the  defendant  what  the  trouble  at 
the  house  was.  Defendant  replied  that  he  had  cut  deceased  and 
was  going  for  a  doctor.  Witness  took  his  horse  from  defendant 
and  sent  his  son  f oi^  the  doctor.  Defendant  remained  at  witness's 
house  about  thirty  minutes  after  witness  got  back  from  deceased's 
house.  He  asked  witness's  advice  about  what  to  do.  Witness 
advised  him  to  go  to  'Squire  Carroll  and  surrender.  Defendant 
then  went  off,  declaring  his  purpose  to»  surrender  to  Carroll. 

Scott  db  BcUlew,  for  the  appellant. 

W.  L.  Davidson^  Assistant  Attorney  General,  for  the  State. 

WiLLSON,  Judge.  L  As  the  evidence  in  this  case  impresses 
itself  upon  our  minds,  it  does  not  raise  the  issues  of  manslaugh- 
ter and  self  defense,  or  either  of  said  issues,  and  therefore  the 
court  did  not  err  in  refusing  to  instruct  the  jury  upon  the  law  of 
such  issues.  The  only  eye  witness  to  the  homicide  states  that 
the  deceased  and  the  defendant  were  standing  some  five  feet 
apart^  deceased  unarmed,  defendant  with  a  knife  in  his  hand. 
They  were  quarreling.  Witness  looked  in  another  direction  and 
did  not  see  the  first  lick  struck.  He  heard  a  blow,  however,  and 
immediately  looked  toward  the  parties  and  saw  a  gash  in  de- 
ceased's jaw.  Deceased  then  called  to  witness  and  said:  **Pull 
him  off;  he  is  cutting  me  all  to  pieces."  Witness  rushed  up  to 
the  parties,  and  defendant  with  his  knife  struck  at  witness. 
Deceased  finally  biroke  loose  from  defendant  and  ran  fifty  or 
sixty  yards,  around  in  a  circle,  and  into  the  house,  where  he 
sank  down  and  died.  Defendant  ran  after  deceased,  attempting  * 
to  again  cut  him,  and  did  again  cut  him  after  deceased  had  sank 
down  in  the  house.  Witness  ran  after  the  defendant  as  defen- 
dant was  phasing  the  deceased,  and  called  out  to  defendant  to 
quit  and  let  deceased  alone.  Defendant  turned  his  head  and 
told  witness  if  he,  witness,  came,  on  to  him  he  would  cut  him. 
These  are  the  uncontradicted  facts  as  developed  by  the  record. 
Giving  to  the  entire  evidence  the  most  favorable  consideration 
for  the  defendant,  the  homicide  could  not  be  of  a  lower  grade 
than  murder  in  the  second  degree,  and  excludes  the  theory  of 
self  defense.  « 
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II.  There  was  no  error  in  refusing  defendant's  application 
for  a  continuance.  Conceding  that  sufficient  diligence  had  been 
tised  to  obtain  the  alleged  absent  testimony,  it  does  not  appecu* 
from  the  application  that  the  said  alleged  testimony  was  mate- 
rial Proof  of  threats  made  by  deceased  to  take  defendant's 
life,  and  that  deceased  was  a  man  of  violent  and  dangerous 
character,  and  that  defendant  had  knowledge  at  the  time  of 
the  homicide  of  such  threats  and  character  of  deceased,  would 
be  immaterial,  unless  it  was  shown  that  at  the  time  of  the 
homicide  the  deceased  did  some  act. indicating  his  purpose  then 
to  take  the  life  of  the  defendant,  or  do  him  serious  bodily  harm. 
(Wilson's  Texas  Crim.  Laws,  sees.  1052,  1053,  1054.)  The  appli- 
cation for  continuance  does  not  show  the  materiality  of  the  tes- 
timony as  to  threats  and  the  character  of  the  deceased  by  alleging 
that  deceased,  at  the  time  of  the  homicide,  did  any  act  indicat- 
ing a  purpose  to  injure  the  defendant.  Nor  does  the  evidence 
adduced  on  the  trial  show  any  sUch  act  on  the  part  of  the  de- 
ceased, and  if  said  absent  testimony  had  been  adduced  on  the 
trial,  it  would  have  been  irrelevant  and  immaterial,  and  could 
not  have  afforded  the  defendant  any  justification. 
nL    There  was  no  error  in  overruling  the  defendant's  motion 

•for  a  new  trial    The  attempt  made  to  show  misconduct  on  the 

,IMui;  of  the  jury  was  fully  met  and  successfully  answered  by  the 

State. 
We  have  found  no  error  in  the  conviction,  and  the  judgment 

is  affirmed. 

JffirmecL 
Opinion  delivered  November  12, 1887, 


No.  2483. 
S.  A.  Melton  v.  The  Statb. 

tl.  Assault  with  Intrvt  to  Rapb.~Attbmpt  to  Rape,  as  that  offense  is 
defined  by  article  585  of  the  Penal  Code,  is  an  oifeose  distiaot  from  rape 
or  assault  with  inteot  to  rape,  and  comprehends  elements  different  from 
those  which  combine  to  constitute  either  of  those  offenses. 

:3.  Bamb— -Practiok.— The  indictment  in  this  case  charged,  in  the  first  count, 
an  assault  with  intent  to  commit  raf^,  and  in  the  second  count  an  at- 
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tempt  to  oommit  rape.  The  State  elected  to  prosecute  upon  the  second 
count,  and  the  conviction  was  had  under  that  count.  One  of  the  grounds 
relied  upon  in  the  motion  to  quash  the  second  count  was  that  there  can 
be  no  conviction  for  attempt  to  rape  except  oil  a  trial  for  the  specific  of- 
fense of  rape.  Held  that  the  motion  to  quash  was  properly  overruled, 
an  attempt  to  rape  being  a  substantive  offense  for  which  an  indictment 
may  be  found  and  a  conviction  had. 
8.  Attempt  to  Rapb— Fact  Case.— See  the  statement  of  the  case  in  Melton 
V.  The  State,  23  Texas  Court  of  Appeals,  204,  for  evidence  held  suflldent 
to  si:u>port  a  conviction  for  attempt  to  rape. 

Appeal  from  the  District  Court  of  Navarro.  Tried  below  be- 
fore the  Hon.  Sam.  R.  Frost. 

The  conviction  in  this  case  was  for  an  attempt  to  rape  one 
Allie  J.  Mclntyre,  and  the  penalty  assessed  was  a  term  of  four 
years  in  the  penitentiary. 

The  transaction  upon  which  this  prosecution  was  predicated  is 
the  same  upon  which  the  appellant  was  previously  prosecuted  to 
conviction  imder  an  indictment  charging  him  with  an  assault 
with  intent  to  rape  the  said  Allie  J.  Mclntyre,  and  which  con- 
viction was  reversed  by  this  court  at  its  Galveston  term,  1887, 
upon  the  ground  that  the  evidence  on  the  trial  would  not  sup- 
port the  conviction  for  the  offense  charged.  That  case  will  be 
found  fully  reported  in  the  twenty-third  volume  of  these  Reports, 
conmiencing  on  page  204.  The  evidence  adduced  upon  that  trial, 
and  set  out  at  length  in  the  report  of  the  same,  is  identically  the 
same  evidence  adduced  upon  this  trial  from  the  same  witnesses. 

Ready  Chreer  &  Oreevy  for  the  appellant. 

W.  L.  DavidsoTiy  Assistant  Attorney  Gteneral,  for  the  State. 

Hurt,  Judge.  The  indictment  in  this  case  charges  an  assault 
with  intent  to  rape,  in  the  first  count,  and  an  attempt  to  rape  in 
the  second. 

After  the  evidence  was  in,  the  district  attorney  elected  to  pros- 
ecute upon  the  second  coimt  alone.  Appellant  had  moved  to 
quash  this  coimt,  upon  the  grounds:  1,  because  there  is  no  such 
offense  known  to  the  laws  of  this  State  as  attempt  to  rape;  2, 
because  there  can  be  no  conviction  for  an  attempt  to  rape,  except 
on  a  trial  for  the  offense  of  rape;  3,  because  it  is  not  a  different 
mode  of  alleging  the  same  offense  that  it  alleges  a  breach  of  a 
different  statute. 
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Article  535  of  the  Penal  Code  provides  that,  "if  it  appears  on 
the  trial  of  an  indictment  for  rape  that  the  offense,  though  not 
committed,  was  attempted  by  the  use  of  any  of  the  means  spoken  ^ 
of  in  articles  529, 530  and  531,  but  not  such  as  to  bring  the  offense  * 
within  the  definition  of  an  assault  with  intent  to  commit  rape, 
the  jury  may  find  the  defendant  guilty  of  an  attempt  to  commit 
the  offense,  and  afl^  the  punishment  prescribed  in  article  513" — 
that  is  to  say,  the  same  as  for  an  assault  with  intent  to  commit 
rape. 

It  is  conceded  by  appellant  that,  if  the  accused  were  on  trial 
for  the  substantive  offense — rape — and  the  evidence  fails  to  estab- 
lish rape,  or  an  assault  to  rape,  he  might  be  legally  convicted  of 
the  attempt.  If  this  be  so,  there  is  evidently  a  distinct  offense 
known  as  an  **attempt  to  commit  rape,"  with  elements  different 
from  rape  or  assault  to  rape.  There  being  such  an  offense,  the 
grand  jury  are  not  required  to  indict  for  rape,  thus  presenting  a 
falsehood  in  order  to  charge  the  lesser  offense,  but  may  and, 
where  there  is  no  rape  or  assault  to  rape,  should  indict  for  the 
attempt  to  rape — the  offense  indicated  by  the  evidence.  That 
this  offense  has  elements  which  do  not  constitute  a  technical 
assault  is  clearly  demonstrated  in  a  number  of  cases  decided  by 
this  court.  (Williams  v.  The  State,  1  Texas  Ct.  App.,  90;  Bumey 
.  V.  The  State,  21  Texas  Ct.  App.,  565;  Moorfe  v.  The  State,  20  Texas 
Ct.  App.,  275;  Melton  v.  the  State,  23  Texas  Ct.  App.,  204;  Taylor 
V.  The  State,  22  Texas  Ct.  App.,  529.) 

If  the  accused  can  legally  be  convicted  of  the  offense  of  an 
attempt  to  commit  rape  under  an  indictment  for  the  substantive 
offense,  we  can  not  perceive  upon  what  ground  he  can  complain 
of  a  conviction  for  the  attempt  under  an  indictment  which  dis- 
tinctly charges  the  acts  constituting  the  crime  for  the  commission 
of  which  he  is  sought  to  be  punished. 

We  are  of  opinion  that  the  court  did  not  err  in  refusing  to 
quash  the  second  count  in  the  indictment;  in  other  words,  it  is 
correct  and  legitimate  practice,  where  the  facts  warrant  it,  to 
indict  directly  for  the  attempt,  just  as  in  a  case  for  an  assault 
with  intent  to  rape,  there  being  no  evidence  tending  to  establish 
rape. 

As  the  facts  in  this  record  are  the  same  as  presented  on  the 
former  appeal,  and  as  this  court  held  that  they  did  not  support 
the  verdict,  and  the  judgment  was  reversed,  counsel  for  appel- 
lant insist  that  this  judgment  should,  for  the  same  reason,  be 
reversed.    Looking  to  the  record  on  the  first  appeal,  counsers 
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conclusion  by  no  means  follows.  The  first  trial  was  had  upon  an 
indictment  charging  an  assault  with  intent  to  commit  rape  by 
means  of  force  alone.  We  held  that  this  allegation  was  not 
supported  by  the  proofs  and  that  the  evidence  presented  a  case 
in^which  the  means  used  was  fraud  and  not  force.  When  the 
mandate  went  down,  the  district  attorney  procured  another 
indictment^  the  second  count  of  which — ^that  upon  which  appel- 
lant was  convicted — alleges  an  attempt  to  commit  rape  by  threats 
and  frauds  thus  covering  the  defect  in  the  first  indictment  and 
making  it  conform  to  the  actual  facts  of  the  case. 

It  is  expressly  stated  in  the  opinion  of  Judge  Willson  that  the 
evidence  then  before  us  was  amply  sufficient  to  sustain  a  convic- 
tion for  the  offense  of  an  attempt  to  commit  rape  by  means  of 
fraud.  (Melton  v.  The  State,  23  Texas  Ct.  App.,  204.)  We  think 
so  still,  and,  finding  no  error,  the  judgment  must  be  affirmecL 

Affirmed. 
Opinion-delivered  November  12, 1887. 


No.  2482. 
S.  A.  Mblton  v.  The  State, 

1.  BUBeULBT  — INDICTMBNT^EVIDBNOS  — CHAROB  07  THB  COITBT.— To 

oonstitnte  a  nootarDal  burglary,  under  the  statutes  of  this  State,  the 
house  must  have  been  entered  by  force,  threats  or  fraud.  The  indiotment 
in  this  case  charges  that  the  defendant  '*  did  by  force,  in  the  night  time, 
break  and  enter  the  house,''  etc  Held^  that,  to  authorize  a  oonyiotion, 
under  this  indictment,  it  devolved  upon  the  State  to  prove  beyond  a 
reasonable  doubt  that  the  accused  entered  the  house  by  applying  actual 
'^  force*'  to  the  building.  In  failing  to  so  charge  the  jury,  and  in  refu- 
sing to  give  a  special  instruction  in  substantial  compliance  with  the  rule 
announced,  the  trial  court  erred. 

2.  8AMB~EvmBNCB. — There  was  not  only  a  total  absence  of  evideoce  on 

this  trial  tending  to  show  an  entry  by  breaking  or  by  force,  as  alleged  in 
the  indictment,  but  the  proof  was  positive  that  the  entry  was  made 
through  an  open  door.  Held  insufficient  to  support  the  conviction  for 
burglary. 

Appeal  from  tlie  District  Court  of  Navarro    Tried  below  be- 
fore the  Hon.  Sam.  R.  Frost. 
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The  conviction  in  this  case  was  for  the  oflEense  of  burglary 
with  intent  to  rape  one  Allie  J.  Mclntyre,  and  the  penalty  as- 
sessed against  the  appellant  was  a  term  of  five  ye€U^  in  the  pen- 
itentiary. 

Commencing  on  page  204  of  the  twenty-third  voliune  of  the 
Reports,  will  be  found  the  report  of  the  case  of  S.  A.  Melton  v. 
The  State,  the  conviction  in  that  case  being  for  an  assault  with 
intent  to  rape  Allie  J.  Mclntyre,  the  same  party  described  in  the 
indictment  in  this  case.  The  transaction  involved  in  that  case, 
and  the  transaction  involved  in  the  case  of  S.  A*  Melton  v.  The 
State,  for  an  attempt  to  rape,  which  immediately  precedes  this 
case  in  this  volume,  and  the  transaction  involved  in  this  case  are 
all  one  and  the  same  transaction,  and  the  convictions  in  each  of 
the  cases  are  predicated  upon  the  same  identical  testimony  of  the 
same  witnesses;  which  is  set  out  fully  in  the  rei>ort  above  re- 
ferred to. 

Read,  Chreer  &  QreeVy  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

Whtte,  Presiding  Judge.  It  was  charged  by  the  indictment 
in  this  C€U3e  that  defendant  did  "  by  force  in  the  night  time  break 
and  enter  a  house  then  and  there  owned  and  occupied  by  John- 
son Mclntyre,  without  the  consent  of  said  Johnson  Mclntyre, 
and  with  the  intent  then  and  there,  by  force^  threats  and  fraud, 
to  have  carnal  knowledge  of  one  AUie  J.  Mclntyre,  then  and 
there  being  in  said  house,  without  her  consent,"  etc.  This  is  a 
companion  case  to  the  one  just  affirmed  against  the  same  party 
for  an  attempt  to  commit  rape  in  the  same  transaction. 

To  constitute  a  nocturnal  burglary  under  our  statute,  the  house 
must  have  been  entered  by  force,  threats  or  fraud.  (Penal  Code, 
art.  704.)  As  made  by  the  evidence  in  this  case,  there  is  not  a 
tittle  of  testimony  which,  it  is  claimed,  in  any  manner  sustains 
the  allegations  of  threats  and  fraud  as  the  means  used  in  accom- 
plishing the  entry.  If  sustained  at  all,  the  conviction  rests 
eolely  upon  the  allegation  of  an  entry  by  "force."  It  is  shown 
by  the  evidence  that  the  house  was  open — not  a  door  or  window 
closed — and  that  defendant,  in  his  stocking  feet,  entered  through 
the  open  doors  without  the  consent  of  any  one,  and  without  any 
force  whatsoever  being  used  against  the  building  or  any  occu- 
pant therein,  to  eflFect  the  entry.    As  to  the  character  of  entry. 
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the  case  is  identical  in  its  allegation  and  proofs  with  that  of 
Hamilton  v.  The  State,  11  Texas  Court  of  Appeals,  116,  in  which 
it  was  held  that  such  evidence  did  not  sustain  an  allegation  of 
entry  by  *' force"  under  our  statute  concerning  burglary,  and 
that  case  was  reafi&rmed  in  Ross  v.  The  State,  16  Texas  Court  of 
Appeals,  554.  In  Allen  v.  The  State,  18  Texas  Court  of  Appeals, 
120,  it  was  held  that  to  warrant  a  conviction  the  evidence  must 
prove  beyond  a  reasonable  doubt  the  entry  as  alleged.  In  Carr's 
case,  19  Texas  Court  of  Appeals,  659,  it  is  said:  **  We  conclude, 
if  at  night,  force  of  any  character,  whether  applied  to  the  build- 
ing or  not,  if  resorted  to  to  effect  an  entry,  comes  within  the 
term  'force*  used  in  article  704  o^  the  Penal  Code." 

The  general  charge  of  the  court  to  the  jury  did  not  submit  the 
law  applicable  to  the  facts  as  to  the  entry  as  proved.  A  Re- 
quested instruction  upon  that  phase  of  the  evidence  was  refused, 
and  exceptions  were  reserved  to  the  charge  as  given,  for  insuffi- 
ciency in  that  regard  and  also  for  refusal  of  the  special  instruc- 
tion. We  are  of  opinion  that  both  exceptions  are  well  taken. 
The  refused  instruction  was,  in  substance,  that  the  charge  in  the 
indictment  being  "by  force  in  the  night  time,"  the  entry  must 
be  proven  as  alleged  beyond  a  reasonable  doubt.  No  other  entry 
can  sustain  a  conviction  in  this  case.  "Force"  and  "break," 
as  used  in  the  indictment,  mean  violence  used  by  defendant  to 
obtain  entrance  into  the  house,  and  any  violence  is  sufficient. 
If  the  language  in  which  this  instruction  was  couched  was,  in 
the  opinion  of  the  court,  calculated  to  mislead  the  jury,  he  could 
have  changed  it  so  as  to  avoid  that  effect.  At  all  events,  the 
instruction  was  sufficient  to  call  attention  to  a  material  and 
eventually  important  omission  in  the  given  charge,  and  the  same 
should  have  been  supplied. 

We  are  of  opinion  that  the  evidence  as  to  the  entry  is  not  suffi- 
cient to  sustain  the  charge  nor  the  conviction  for  burglary.  And 
this  seems  to  be  the  opinion  of  our  Assistant  Attorney  General, 
as  ingeniously  expressed  in  his  brief. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  November  12, 1887. 
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^1  Ko.  5715. 


Jordan  Smith  v.  The  State. 

1.  Practicb--Spboial  JuDeB.--Three  modes  only  are  prescribed  by  statute 
for  the  election,  selection  or  appointment  of  a  special  judfce.  1.  If  the 
regular  judge  fails  to  appear  at  the  appointed  time  and  place  for  holding 
his  court,  an  election  of  a  special  judge  for  the  term  shall  be  held  in  ac- 
cordance with  the  provisions  of  articles  1094  to  1100  of  the  Revised  Stat- 
utes. 2.  If  the  regular  judge  is,  from  any  cause,  disqualified  to  try  a 
case,  the  parties  thereto  may  select  a  special  judge  to  try  the  case  by 
agreement.  8.  If  the  parties  fail  to  agree,  the  district  judge  shall  certify 
the  fact  to  the  governor,  wbo  shall  appoint  a  special  judge  to  try  the 
case.  In  either  event,  it  is  required  that  the  person  elected,  selected  or 
appointed  to  serve  as  special  judge  shall,  before  entering  upon  his  du- 
ties, take  the  oath  of  office  required  by  the  Constitution;  and  the  man- 
ner of  his  selection  or  appointment  as  si>eoial  judge,  tog^ether  with  the 
reason  therefor,  and  the  fact  that  the  oath  of  office  wa^  administered  to 
him,  *' shall  be  entered  upon  the  minutes  of  the  court  as  part  of  the 
record  in  the  cause;^^  and  the  same  must  appear  in  the  transcript  on 
appeal. 

9.  Same— Cases  Distinouished.— With  respect  to  the  selection  of  the  spe- 
cial judge  to  try  this  case,  the  entry  in  the  transcript  reads  as  follows: 
*'Hon.  J.  M.  Maxcy  was  selected  by  the  State  and  defendant,  and  was 
sworn  to  try  the  case  of  The  State  of  Texas  v.  Jordan  Smith,  No.  2668." 
Held^  indefinite  and  insufficient,  in  that  it  does  not  show  the  adminis- 
tration to  the  special  judge  of  the  coDStitutional  oath.  Note  the  opinion 
for  the  distinction  between  this  and  Early^s  case,  9  Texas  Ct.  App.,  484. 

8.  Theft— Evidence— Variance.— The  Indictment  in  this  case  charges 
the  theft  of  a  *'beef,  an  animal  of  the  cattle  kind."  The  proof  shows 
that  the  alleged  stolen  animal  was  a  cow.  Held^  that  the  term  "cow"  is 
embraced  in  the  term  '^  beef,"  and  that  there  is  no  variance  between  the 
allegation  and  the  proof. 

4.  Same— CHAReE  of  thb  Court.— Purchase  of  the  animal  was  the  defense 
relied  upon  by  the  defendant  in  this  case,  and  it  was  an  issue  raised  by 
the  evidence.  It  was,  therefore,  the  duty  of  the  trial  court,  however  im- 
probable the  evidence  supporting  the  issue  may  have  appeared,  to  sub- 
mit the  issue  in  charge  to  the  jury,  and  the  failure  to  do  so  was  material 
error. 

Appeal  from  the  District  Court  of  Walker.  Tried  below  be- 
fore J.  M.  Maxcy,  Esq.,  Special  Judge. 

The  conviction  in  this  case  was  for  the  theft  of  a  beef,  the 
property  of  James  Spiller,  and  the  penalty  assessed  was  a  term 
of  two  years  in  the  penitentiary. 
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James  Spiller  was  the  first  witness  for  the  State.  He  testified 
that,  in  January  or  Tebruary,  1882,  he  missed  his  certain  red- 
roan  four  year  old  cow  from  her  range.  About  the  same  time 
he  received  information  that  the  defendant  had  recently  killed  a 
beef.  He  then  got  his  neighbor,  Mr.  Oliphant,  and  his  two  sons, 
Tom  and  Bailey,  arid  a  negro  named  Bob  Taylor,  to  go  with  him 
to  defendant's  Bouse  to  see  what  discoveries  he  could  make.  He 
sent  Tom  Oliphant  to  get  Mr.  J.  G.  Johnson  to  meet  them  at  de- 
fendant's house.  Witness,  Mr.  Oliphant,  Baily  Oliphant  and  the 
negro  reached  the  defendant's  house  a  little  in  advance  of  Tom 
Oliphant  and  Mr.  Johnson.  They  did  not  find  defendant  at  home, 
but  saw  him  at  a  distance  from  the  house.  They  sent  for  him, 
and  he  and  Jim  O'Bryan  came  together  to  the  house.  Witness 
then  told  defendant  that  he  had  come  in  search  of  his  cow,  which 
he  described.  Defendant  replied  that  he  killed  a  beef  a  day 
or  two  before,  but  that  it  was  a  red  and  white  "pided"  be^f  that 
he  got  from  Charley  Bo  wen.  He  said  further  that  he  paid  Bowen 
for  the  beef  with  money  that  he  got  from  Doctor  Thompson. 
Witness  then  asked  defendant  where  the  hide  of  the  animal  he 
killed  was.  He  replied  that  he  sent  it  to  town  by  Jim  O'Bryan. 
O'Bryan,  upon  being  questioned,  denied  that  he  ever  took  a  hide 
to  town  for  defendant.  Defendant  then  said  that  he  sent  the 
hide  to  town  by  Bob  Handy,  and,  on  being  pressed,  he  corrected 
himself  again,  and  said  that  the  hide  was  taken  to  town  for  him 
by  a  convict  who  went  to  town  in  Mr.  Johnson's  wagon. 

Witness  then  told  defendant  that  it  was  his  purpose  to  search 
the  place  for  the  beef.  Defendant  asked  him  if  he  had  a  searcli . 
warrant.  He  replied  that  he  had  not,  but  that  Mr.  Oliphant,  ' 
who  was  a  justice  of  the  peace,  was  present,  and  could  very 
readily  issue  one.  The  witness's  party  then  went  to  the  defend- 
ant's smoke  house,  the  door  of  which  they  foimd  locked.  Being 
told  to  produce  the  key,  the  defendant  went  into  his  house  os- 
tensibly to  get  it,  but  remained  so  long  that  witness  ordered  bim 
to  return  and  open  the  door,  as  he  and  his  party  were  determined 
to  get  into  the  smoke  house.  Defendant  reluctantly  produced 
the  key  and  the  party  entered  the  smoke  house,  in  which,  at 
the  point  expected  by  witness,  they  found  a  barrel  of  fresh  beef. 
The  parties  with  the  witness  at  that  time  were  Mr.  Oliphant, 
Tom  and  Bailey  Oliphant,  Mr.  Johnson  and  the  negro  Bob  Tay- 
lor. Finding  nothing  but  the  barrel  of  beef  in  the  smoke  house, 
the  party  went  out  to  look  for  the  hide  and  the  refuse  portions 
of  the  animal  slaughtered.    On  getting  a  few  yards  distant  from 
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the  smoke  house  Tom  Oliphont  remarked  that  he  saw  a  hide  of 
some  kind  hanging  up  in  the  smoke  house  loft.  The  party  then 
went  back  and  foimd  that  the  defendant's  wife  had  relocked  the- 
smoke  house  door.  She  refused  to  produce  the  key  until  required 
to  do  so  by  defendant.  The  party  then  re-entered  the  smoke  house 
ttnd  found  two  pieces  of  hide  in  tbe  loft,  which  they  took  outside 
and  spread  on  the  groimd  side  by  side.  It  was  discovered  that  a 
strip  had  been  removed  from  the  hide.  The  strip,  if  the  hide 
belonged  to  the  witness's  animal,  would  have  removed  the 
brand,  the  brand  being  on  the  hip,  and  the  strip  being  taken 
from  that  part  of  the  hide.  The  ears  were  also  missing  from  the 
hide.  The  hide  was  of  the .  exa!bt  color  of  the  hide  of  the  wit- 
ness's missing  animal.  Witness  asked  the  defendant  why  the 
hide  had  been  split.  He  replied  that  Johnson's  wagoner  split  it  to 
get  a  whip  lash.  Being  further  questioned  about  the  missing  strip, 
the  defendant  said  that  some  person,  not  remembered  by  witness^ 
cut  the  strip  out  to  make  "neck  straps"  with.  Witness  then  asked 
defendant  for  the  head  of  the  slaughtered  animal.  He  said  that 
it  would  bs  found  in  the  yard.  An  unsuccessful  search  of  the 
yard  was  made,  and  the  party  went  to  the  field,  passing  over  a 
place  where  the  unusual  appearance  of  the  grass  attracted  Tom 
Oliphant's  attention.  Returning  to  that  place  Tom  Oliphant 
pulled  up  some  of  the  grass,  which,  it  was  discovered,  had  no 
roots.  The  place  was  then  dug  into,  and  the  feet  and  head  were 
found.  The  head  and  horns  and  feet,  in  shape,  color  and  size,, 
.resembled  the  head,  horns  and  feet  of  witness's  missing  cow. 

Mr.  Johnson  then  asked  defendant  if  the  discoveries  made  did 
not  look  suspicious.  He  replied  that  it  did,  but  that  he  did  not 
know  who  buried  the  parts  unless  some  of  the  women  did.  The 
place  where  the  cow  was  slaughtered  was  then  found  near  an 
old  plum  orchard,  about  one  hundred  and  fifty  yards  distant 
from  defendant's  house.  That  spot  had  been  covered  by  some 
one  with  moss  and  plum  bushes.  The  witness  and  the  parties 
with  him  then  held  a  council,  and  Mr.  Johnson,  who  owned  the 
place  where  defendant  was  living,  told  defendant  that  he  did 
not  want  cow  thieves  about  him,  and  that  he,  defendant,  could 
not  stay  any  longer  on  the  place.  It  was  then  determined  to 
posti>one  the  arrest  of  the  defendant  for  a  day  or  two  upon  the 
impression  that  he  would  leave  the  neighborhood,  and  by  that 
means  relieve  the  neighbors  of  his  presence.  As  expected,  the 
defendant  left  at  once,  and  witness  did  not  see  him  again  for 
several  years,  when  he  was  brought  back  by  the  sheriff  and 
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placed  in  custody.  The  hide,  horns,  head,  and  feet  found  on  de- 
fendant's premises  resembled  closely  the  remains  of  witness's 
missing  cow,  and  witness  was  satisfied,  but  of  course  could  not 
swear  with  absolute  certainty,  that  they  were  the  remains  of  the 
identical  cow  he  lost.  The  cow  described  by  witness  belonged 
to  him,  was  on  the  range  in  his  possession,  and  was  taken  from 
'  that  range  without  the  knowledge  or  consent  of  witness. 

Cross  examined,  the  witness  stated  that,  in  testifying  that;  in 
Ills  opinion,  the  remains  described  were  the  remains  of  his  an- 
imal, he  based  his  opinion  upon  the  color,  size,  age  and  sex  of 
the  slaughtered  animal,  as  disclosed  by  the  hide  and  the  shape 
of  the  head  and  horns.  Witness  could  not  remember  when  he 
last  saw  his  cow  before  he  found  the  remains  on  defendant's 
place,  but  his  animal  was  very  gentle,  and  came  up  to  the  house 
very  often.  She  would  have  been  four  years  old  in  the  spring  of 
her  disappearance — 1882.  Witness  owned  four  red  roan  cattle  on 
the  range  at  that  time,  one  of  them  being  the  animal  in  question, 
another  an  aged  cow,  and  two  of  them  heifers.  On  a  former  trial 
of  this  case  witness  testified  that  he  had  two  red  roan  cattle  at 
the  time  mentioned,  but  he  went  back  before  the  jury  of  his  own 
accord,  corrected  that  statement,  and  testified  that  he  had  four 
head.  Witness  did  not  now  remember  that  he  went  before  the 
first  grand  jury  that  met  after  the  alleged  theft,  but  knew  that 
he  had  been  before  several  grand  juries  since  the  theft  of  this 
cow.  Bob  Taylor,  the  negro  who  was  with  witness  and  his 
searching  party,  was  a  convict.  Green  Whitehead  was  well 
acquainted  with  the  witness's  cattle  in  1881  and  1882.  Green 
Whitehead  never,  at  any  time,  told  witness  that  he  had  seen  one 
of  witness's  red  roan  cows  dead  in  the  bottom.  Witness  had 
never  before  heard  of  one  of  his  red  roan  cows  being  found  dead 
in  the  bottom.  On  one  occasion,  just  before  the  alleged  theft, 
the  defendant,  in  passing  witness's  house,  told  witness  that  he 
was  going  to  get  some  cattle  from  Bowen.  On  his  return  from 
that  trip  he  told  witness  that  he  could  not  get  Bowen's  cattle,  as 
they  were  all  imder  mortgage  to  Eastham. 

James  G.  Johnson  was  the  next  witness  for  the  State.  He 
testified,  in  substance,  that  Spiller  sent  for  him  to  meet  him  at 
defendant's  house  on  the  eleventh  day  of  January,  1882  (as 
shown  by  witness's  memorandum  book),  to  assist  in  the  search 
of  defendant's  premises  for  fresh  beef  and  the  remains  of  a 
slaughtered  animal.  The  smoke  house  door  was  open  when  wit- 
ness reached  defendant's  house.    From  this  point  the  witness 
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testified  substantially  as  Spiller  did  as  to  what  occurred  on  the 
•defendant's  premises,  and  as  to  what  was  discovered  and  how 
lit  was  discovered,  and  as  to  defendant's  statements  concerning^ 
%he  matter.  He  testified,  in  addition,  that,  a  short  time  before 
the  search  of  defendant's  house,  defendant  came  to  him  to  bor- 
TOW  money  with  which  to  buy  several  head  of  cattle,  but  witness 
did  not  let  him  have  the  money. 

Bailey  Oliphant,  for  the  State,  corroborated  the  witness  Spiller 
in  detail,  and  testified,  in  addition,  that  when  the  defendant 
claimed  to  have  purchased  the  animal  slaughtered  from  Bowen, 
he  exhibited  a  bill  of  sale  to  support  his  statement.  That  bill 
of  sale  was  not  signed  by  Bowen,  but  by  one  C.  E.  Ella,  and 
transferred  an  animal  wholly  different  in  color  from  the  color  of 
the  hide  foimd  in  the  smoke  house.  Defendant's  attention  was- 
called  to  the  discrepancy  between  the  description  given  in  the 
bill  of  sale  and  the  color  of  the  hide  found,  as  stated. 

Doctor  Thomasson  testified,  for  the  State,  that,  about  Novem- 
ber 17,  1881,  he  loaned  the  defendant  money  for  the  purpose  of 
purchasing  several  head  of  cattle  from  Charley  Bowen.  Defend- 
ant paid  the  loan  on  January  1,  1882,  and  told  witness  that  he 
could  not  and  did  not  buy  Bowen's  cattle,  because  they  were 
under  mortgage  to  Eastham.  The  defense  admitted  that  de- 
fendant left  the  country  immediately  after  the  search  of  his 
premises  in  1882,  and  that  he  was  brought  back  by  the  sheriff  of 
Walker  county. 

The  State  proved  the  venue,  and  closed. 

Green  Whitehead,  the  first  witness  for  the  defense,  testified,, 
in  substance,  that  he  lived  on  Spiller's  place  in  1881  and  1882,  and 
attended  to  and  knew  Spiller's  cattle.  In  January,  1882,  Mr. 
Spiller  owned  three  red  roan  cattle  over  three  years  old,  one 
being  an  aged  cow,  which  was  afterward  sold.  Spiller  still  had 
one  of  the  said  animals,  and  one  of  them  disappeared,  and  was 
the  animal  which  Mr.  Spiller  claimed  was  killed  by  defendant. 
This  witness,  designating  no  particular  time,  said  that  he  saw 
the  dead  body  of  a  red  roan  cow  in  the  bottom  on  the  range  of 
Spiller's  cattle.  That  cow  had  been  drowned.  Witness  then 
thought,  and  told  a  party  with  him  that  he  thought  the  dead 
body  was  one  of  Spiller's  red  roan  cows.  That  party  replied 
that  he  did  not  think  so.  The  witness  knew  the  cattle  belongings 
to  Charley  Bowen  at  that  time,  and  on  which  Mr.  Eastham  had 
a  mortgage.  Among  them  was  a  red  roan  cow,  very  much  like 
'  Spiller's  missing  cow.    Witness  afterward  gathered  the  Bowen 
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cattle  covered  by  Eastham's  mortgage  and  delivered  them  to 
Hr.  Eastham's  agent.  The  red  roan  cow  belonging  to  Bowen 
was  not  among  those  so  gathered  and  delivered  by  witness  to 
Eastham's  agent.  Witness  was  present  at  Spiller's  hoiise  when 
^defendant  passed  it  returning  to  his  home  from  Bo  wen's*  He 
heard  defendant  tell  Spiller  that  he  did  not  get  the  Bowen  cattle 
because  they  were  under  mortgage  to  Eastham,  but  witness  un- 
derstood him  to  also  say  that  he  was  going  back  to  see  Bowen 
about  the  cattle.  The  witness  knew  that  Charley  Bowen  left 
the  coimtry  shortly  afterward.  Witness  did  not  personally  know 
why  Bowen  left.  On  his  cross  examination  the  witness  said  that 
he  never  told  Mr.  Spiller  that  he  saw  the  dead  body  of  a  red  roan 
cow  which  he  thought  belonged  to  him,  Spiller.  Witness  did 
not  make  a  close  examination  of  the  dead  cow,  and  did  not  know 
absolutely  that  it  was  Spiller's  cow,  but  he  thought  so  then.  He 
did  not  see  nor  examine  for  brands  on  the  dead  body.  The  cow 
had  been  dead  several  days  when  witness  saw  it,  and  was  about 
half  devoured  by  vultures.  The  witness  did  not  know  what  be- 
came of  the  Bowen  red  roan  cow. 

James  O'Bryan  testified,  for  the  defense,  that,  at  the  time  of 
the  slaughter  of  the  alleged  stolen  animal,  the  witness  and  his 
wife,  Bob  Taylor  and  the  defendant's  mother-in-law  lived  with 
the  defendant  and  his  wife,  on  the  Randall  place,  then  in  charge 
of  Mr.  Johnson.  The  cow  slaughtered  was  driven  up  with  some 
oxen  and  other  cattle  by  Bob  Taylor.  Witness  was  then  confined 
to  the  house  with  the  measles,  and  was  not  present  at  the  killing. 
Defendant  claimed  the  animal  as  one  bought  by  him  from  Char- 
ley Bowen,  and  witness  knew  that,  some  time  before  the  slaugh- 
ter of  the  animal,  defendant  got  some  money  for  a  bale  of  cotton 
he  sold.  About  that  time  witness  heard  defendant  and  Charley 
Bowen  talking  about  a  proposed  purchase  by  the  defendant  of  a 
beef  or  beeves  from  Bowen.  The  feet  of  the  slaughtered  animal 
were  left  on  the  gallery  for  several  days,  and  imtil  witness  heard 
the  defendant's  mother-in-law  declare  that  they  were  becoming 
offensive,  and  she  directed  Bob  Taylor  to  take  them  and  bury 
them  to  prevent  them  from  impregnating  the  air  with  stench. 
Bob  Taylor  took  them  off  as  directed,  but  witness  did  not  know 
what  he  did  with  them.  Witness  did  not  see  defendant  when 
'Taylor  brought  the  beef  to  the  house.  Taylor,  when  he  drove 
the  beef  up,  was  riding  defendant's  horse.  Both  witness  and 
Taylor,  who  were  being  "furnished"  by  defendant,  ate  some  of 
the  beef.    Witness  did  not  know  who  killed  the  beef. 
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Eliza  O'Bryan,  the  wife  of  James  O'Bryan,  testified,  for  the 
defense,  that  a  few  days  after  the  slaughter  of  the  beef  at  de- 
fendant's house,  she  heard  defendant's  mother-in-law  tell  Bob 
Taylor  to  take  the  feet  of  the  beef  oflf  and  bury  them,  and  she  saw 
Taylor  leave  the  house  with  them,  taking  a  spade  with  him.  De- 
fendant claimed  that  he  bought  the  animal  from  Charley  Bowen. 

Davis  Thompson,  the  brother-in-law  of  the  defendant,  testified, 
for  the  defense,  that,  a  short  time  before  the  alleged  slaughter  of 
the  beef  on  defendant's  premises,  he  went  with  defendant  to  the 
house  of  Charley  Bowen,  and  saw  Bowen  point  out  to  the  de- 
fendant three  certain  cattle,  one  being  a  red  spotted  cow,  one  a 
male,  and  the  other  a  reddish  roan  heifer.  On  the  following 
Monday,  the  witness,  at  defendant's  house,  saw  the  defendant 
pay  Bowen  some  money  for  the  cattle  previously  pointed  out. 
Witness  knew  that  Ella  Bowen,  the  step-daughter  of  Charley 
Bowen,  could  write. 

Mattie  Smith,  the  defendant's  wife,  testified,  in  his  behalf,  that 
about  a  week  before  the  slaughter  of  the  beef  involved  in  this 
prosecution,  she  was  present  and  witnessed  the  transaction  in 
which  the  defendant  bought  the  slaughtered  animal  and  some 
other  animals  from  Charley  Bowen.  She  saw  Bowen  point  the 
cattle  out  to  defendant,  and  she  saw  the  defendant  pay  Bowen 
the  purchase  money  for  the  same.  The  animal  killed  was  bne  of 
the  cattle  so  bought  by  defendant.  The  hide  found  in  the  smoke 
house  by  Spiller  and  others  came  oflf  that  animal.  Bob  Taylor 
dtove  the  said  animal  to  the  house  and  killed  it.  Afterwards  the 
feet  were  dragged  to  the  house  by  the  dogs.  Witness's  mother 
told  Taylor  to  take  them  oflf  and  bury  them,  to  keep  them  from 
smelling.  Taylor  took  the  head  and  feet  and  a  spade,  and  went 
oflf  towards  the  place  where  they  were  afterwards  found. 

Benton  Randolph,  of  the  law  firm  of  Abercrombie  &  Randolph, 
testified,  foi:  the  defense,  that,  two  or  three  years  ago,  his  firm 
was  employed  to  represent  the  defendant  in  this  case.  At  that 
time  defendant  gave  the  said  firm  a  bill  of  sale,.in  the  hand- 
writing of  Doctor  J.  A.  Thomasson,  which  purported  to  convey 
certain,  cattle  from  Charley  Bowen  to  defendant.  That  bill  of 
sale  was  burned,  with  other  legal  papers  belonging  to  the  firm, 
in  January,  1887.  According  to  the  recollection  of  the  witness, 
that  bill  of  sale  gave  no  description  of  the  cattle  conveyed,  nor 
was  it  signed  by  Bowen,  but  purported  to  have  been  signed  by 
some  one  else,  whom  witness  understood  to  be  a  girL  Witness 
did  not  know  that  the  bill  of  sale  referred  to  by  him  was  the 
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same  bill  of  sale  exhibited  by  defendant  to  the  State  witness 
t)liphaiit. 

Judge  Abercrombie  testified  that,  accoi*ding  to  his  recollection, 
the  bill  of  sale  described  by  Captain  Randolph  purported  to  con- 
Tey  three  head  of  cattle,  described  only  by  marks  and  brands, 
and  that  it  was  signed  "Ella,"  and  he  thought  "C.  E.  EUa." 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Ahercrovtibie  A  Bandolphy  for  the  appellant. 

W.  L.  Davidson^  Assistant  Attorney  General,  for  the  State. 

White,  Prbsidino  Judge.  This  case  appears  to  have  been 
tried  below  by  a  special  judge.  It  is  well  settled  that  in  such 
cases  the  record  upon  appeal  must  show  the  reasons  for  the 
selection  of,  and  the  manner  in  which  he  became  special  judge. 
(Brinkley  v.  Hawkins,  48  Texas,  225;  McMurray  v.  The  State,  9 
Texas  Ct.  App.,  207;  Snow  v.  The  State,  11  Texas  Ct  App.,  99; 
Perry  v.  The  State,  14  Texas  Ct.  App.,  166;  Wilson  v.  The  State, 
Id.,  205,  and  Harris  v.  The  State,  Id.,  676.)  Three  modes  are 
provided  by  statute  for  the  selection  and  appointment  of  special 
judges:  First  When  the  regular  judge  fails  to  appear  at  the 
appointed  time,  etc.,  for  holding  his  court,  in  which  event  an 
election  of  a  special  judge  for  the  term  shall  be  held  in  accord- 
ance with  the  provisions  of  articles  1094  to  1100  of  the  Revised 
Statutes,  inclusive.  Second.  When  the  regular  judge  is  from 
any  cause  disqualified  to  try  a  case,  the  parties  thereto  may 
select  a  special  judge  to  try  the  same  by  agreement.  (Code 
Crim.  Proc.,  art.  570.)  And  third,  where  the  parties  fail  to 
agree,  the  district  judge  certifies  the  facts  to,  and  the  Governor 
appoints  a  special  judge  to  try  the  case.  (Code  Crim.  Proc,  art. 
571.)  If  selected  in  either  of  these  three  modes  he  must,  before 
entering  upon  his  duties  as  special  judge,  take  the  oath  of  office 
as  required  by  the  Constitution  of  the  State;  "  and  his  selection 
by  the  parties,  or  appointment  by  the  Governor,  as  the  case  may 
be,  and  the  fact  that  the  oath  of  office  was  administered  to  him, 
shall  be  entered  upon  the  minutes  of  the  court  as  part  of  the 
record  of  the  cause,"  etc.     (Code  Crim.  Proc,  art.  572.) 

In  the  case  before  us  the  only  entry  with  regard  to  the  special 
judge  is  the  following:  "  Tuesday,  September  20,  1887,  Hon.  J. 
IL  Maxey  was  selected  by  the  State  and  defendant,  and  was 
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sworn  as  a  special  judge  to  try  the  case  of  The  State  of  Texas  v. 
Jordan  Smith,  No.  2668."  This  entry  the  clerk  certifies  to  be . 
found  in  his  minutes,  but  it  is  entirely  detached  from,  and  dis- 
connected with  any  of  the  other  proceedings  in  the  case. 
Whether  it  is  a  sufficient  compliance  with  the  statute  is  the 
question  presented.  No  reason  for  the  appointment,  that  is, 
that  the  district  judge  was  disqualified,  is  stated;  no  agreement 
lA  writing  to  the  selection  of  the  special  judge  is  set  forth;  no 
statement  that  he  took  the  oath  of  office  required  by  the  Consti- 
tution is  made,  except  inferentially. 

In  Thompson's  case,  9  Texas  Court  of  Appeals,  649,  it  was  held 
that  an  agreement  of  counsel  to  appoint  a  special  judge  to  try  a 
cause  should  be  perpetuated  in  writing,  and  such  writing  filed 
among  the  papers  and  made  a  part  of  the  record. 

In  Early^s  case,  9  Texas  Court  of  Appeals,  484,  it  was  said: 
•*In  the  absence  of  anything  appearing  to  the  contrary,  we  will 
presume  that  the  regular  judge  was  disqualified  from  some  one 
of  the  causes  of  disqualification  enimierated,  and  that  on  that 
account  the  special  judge  was  selected  for  the  trial,  and  that  the 
proper  oath  was  administered  to  him  as  such  judge."  But  in 
that  case  the  record  affirmatively  stated  that  the  parties  in  open 
court  agreed  upon  the  special  judge,  and,  further,  that  "  he  was 
duly  sworn  according  to  law."  In  the  case  we  are  considering, 
the  statement  is  that  "he  was  sworn  as  ft  special  judge.".  This 
is  certainly  most  indefinite.  It  does  not  inform  us  what  oath 
was  taken.  If  he  did  not  take  the  Constitutional  oath  of  office, 
he  was  not  "  sworn  according  to  law."  We  are  of  opinion  that 
the  entry  of  the  selection  of  the  special  judge  is  too  imcertain  in 
terms  to  show  even  a  substantial  compliance  with  the  law.  (See 
Willson's  Crim.  Forms,  Nos.  644,  645,  p.  299.) 

In  disposing  of  this  case  upon  appeal,  we  are  requested  by  the 
Assistant  Attorney  General,  in  view  of  another  trial,  to  pass  upon 
two  other  questions  plainly  arising  upon  the  record.  The  first 
is  as  to  whether  there  is  a  variance  between  the  allegations  in 
the  indictment  and  the  proofs  with  regard  to  the  description  of 
the  animal  charged  to  have  been  stolen.  In  the  indictment 
the  animal  is  described  as  "one  beef,  an  animal  of  the  cattle 
kind."  In  the  evidence  the  animal  is  proved  to  have  been  a 
cow.  The  question  is  whether  the  word  *^beef"  embraces  **a 
cow.'*  We  are  of  opinion  that  it  does,  and  that  there  is  no 
variance.'  In  Duval  v.  The  State,  8  Texas  Court  of  Appeals,  370, 
it  was  held  that  "  one  beef  cattle"  is  a  sufficient  description  of  a 
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stolen  bovine  in  an  indictment  for  theft.  Mr.  Webster  says  the 
word  "beef**  includes  the  bull,  cow  and  ox,  in  their  full  grown 
state;  and  this,  we  think,  is  the  common  acceptation  of  the 
word. 

Upon  the  other  matter,  the  charge  of  the  court  is  radically 
deficient.  The  only  defense  relied  upon  was  a  purchase  of  the 
alleged  stolen  animal.  This  may,  in  the  estimation  of  the 
learned  trial  judge,  have  been  a  pure  and  manifest  fabrication; 
nevertheless,  as  it  was  the  issue  made  by  evidence  and  a  ques- 
tion the  truth  of  which  it  was  the  province  of  the  jury  alone  to 
I>ass  upon,  it  was  his  duty  to  submit  it  to  them  imder  appropri- 
ate instructions  in  the  charge.  (White  v.  The  State,  18  Texas 
Ct.  App.,  67;  Irvine  v.  The  State,  20  Texas  Ct.  App.,  13;  Wim- 
berly  v.  The  State,  22  Texas  Ct.  App.,  606;  Bond  v.  The  State, 
23  Texas  Ct.  App.,  llBO;  Shuler  v.  The  State,  Id.,  182.) 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  November  12, 1887. 


No.  2478. 
Steve  Taylob  v.  The  State. 

1.  Rape— AaoRAVATBD  Assault  and  Battery— Charob  of  the  Court.— 
Tbe  first  ooant  ia  the  indictment  in  this  cfise  charged  a  rape  upon  a 
female  over  the  age  of  ten  years,  and  the  second  count  charged  a  rape 
upon  a  female  noder  the  age  of  ten  years.  Under  preponderating  proof 
of  consent  and  Doo-penetration,  but  conflicting  proof  as  to  the  age  of 
the  female,  the  trial  court  charged  the  jury  as  follows:  '*But  if  you  . 
believe  from  tbe  evideuoe  that  there  was  not  such  penetration;  but  that 
defendant  made  an  assault  upon  Hattie  Gray,  not  with  intent  to  commit 
rape  upon  her,  but  with  intent  to  have  sexual  intercourse  with  her,  with 

,  her  consent,  then  you  will  find  the  defendant  guilty  of  an  aggravated 
afsault,*^  etc.  Held^  abstractly  correct,  but,  in  view  of  the  evidence, 
erroneous  in  that  it  did  not  direct  an  acquittal  if  the  jury  believed  from 
tbe  evidence  that  the  female  consented  to  the  sexual  act,  and  was  over 
the  age  of  ten  years. 

S.  Same. — Upon  tbe  issues  of  rape  and  consent  the  trial  court  charged  tbe 
Jury  as  follows:  **  If  you  believe  from  the  evidence  that  the  defendant 
did,  as  cbarged,  have  carnal  knowledge  of  the  said  Hattie  Gray,  but 
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have  a  reasonable  doubt  whether  such  carnal  knowledge  was  9b- 
tained  with  her  consent,  the  defendant  should  be  acquitted  unless  you 
believe  beyond  a  reasonable  doubt  tbat  Hattie  Gray  was  under  ten  years 
of  a^re;  in  which  event  consent  makes  no  difference.^*.  Held^  that  the 
charge,  in  view  of  the  evidence  which  clearly  disproved  carnal  knowl- 
edge, was  erroneous  because  it  rested  the  defendant's  right  to  acquittal 
upon  a  hypothesis  eliminated  by  the  proof. 
8.  Samb — Assault. — The  charge  is  otherwise  erroneous  in  that,  under  the 
proof,  it  failed  to  iDstruct  the  jury  in  substance,  tbat  defendant  should 
be  acquitted  of  assault  to  rape  or  aggravated  assault  if  the  female  was 
not  under  the  age  of  ten  years  and  consented  to  the  act  of  the  defend- 
ant. 

Appeal  from  the  District  Court  or  Kaufman.  Tried  below 
before  the  Hon.  Anson  Rainey. 

The  conviction  in  this  case  was  for  an  aggravated  assault,  and 
the  penalty  assessed  was  a  fine  of  five  hundred  dollars.  It  was 
had  under  an  indictment  which  charged  the  appellant  with  the 
rape  of  Hattie  Gray. 

Hattie  Gray,  the  alleged  injured  party,  was  the  first  witness 
for  the  State.  She  testified  in  substance,  that  on  November  6, 
1886,  the  day  alleged  in  the  indictment,  she  was  sent  by  her 
mother  to  the  potato  patch  in  Doctor  W.  H.  Pyle's  field  to  get 
some  potatoes.  The  potato  patch  was  northwest  from  Doctor 
Pyle's  residence.  She  met  the  defendant  in  a  path  which 
traversed  the  potato  patch,  he  being  at  work  in  the  patch  dig- 
ging potatoes.  The  defendant  asked  her  to  "give  him  some." 
She  refused,  whereupon  the  defendant  seized  her,  threw  her  to 
the  ground,  got  on  top  of  her  and  introduced  his  male  member 
into  her  sexual  organ.  Witness  not  only  did  not  consent  to  the 
sexual  act,  but  resisted  and  tried  to  get  the  defendant  off  of  her 
after  he  got  on,  and  hallooed  several  times.  The  defendant's 
v^  private  organ  was  about  an  inch  and  a  half  in  diajneter,  and 

^  * '  "Sny where  from  eight  to  twelve  mcnes  in  length.  He  penetrated 
her  private  organ  to  the  depth  of  about  an  inch  and  a  half.  De- 
fendant at  first  offered  to  give  witness  some  wax  if  she  would 
consent  to  the  sexual  act.  She  refused,  and  defendant  forced* 
her  in  the  manner  stated. 

Cross  examined  the  witness  said  that  defendant,  while  on  her, 
held  her  hands  with  one  of  his  hands,  and  with  his  other  hand  held 
his  sexual  organ.  Witness  saw  Hill  Wilkins  when  he  passed 
through  the  potato  patch  about  ten  steps  from  the  place  of  the 
outrage.    He  passed  while  defendant  was  on  top  of  witness,  and 
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witness,  at  that  very  time,  was  hallooing.  When  defendant 
released  witness^  she  buttoned  her  drawers,  got  her  potatoes 
and  took  them  home  to  her  mother.  She  did  not  report  the  out- 
rage to  her  mother  immediately,  but  did  so  about  bed  time  on 
that  night.  Witness  did  not  know  her  present  age,  nor  how  old 
she  was  when  she  was  outraged  by  the  defendant. 

Hill  Wilkins  testified,  for  the  State,  that  in  the  evening,  on  or 
about  the  day  alleged  in  the  indictment,  he  had  occasion  to  pass 
through  Doctor  Pyle's  field.  When  he  reached  the  potato  patch 
he  discovered  a  man  and  girl  on  the  ground  in  the  act  of  sexual 
intercourse.  Witness  did  not  recognize  the  parties  at  first,  and 
stopped  and  looked  at  them  for  full  ten  minutes.  He  then 
started  to  pass  on,  when  the  parties  discovered  him  and  got  up, 
and  witness  recognized  the  defendant  and  Hattie  Gray.  Hattie 
got  her  potatoes  and  started  home  at  once.  She  did  not  halloo 
while  witness  saw  h^r  imder  defendant,  but  twice  said:  "Don't 
do  that;  do  quit."  Upon  recognizing  defendant,  witness  said  to 
him;  "Steve,  what  does  this  mean?  I  would  be  ashamed  to 
have  such  doings  with  a  little  girl  like  that."  Defendant  re- 
plied: "It  is  nothing  but  a  poor  farm  scrape.  I  will  fix  it  up 
with  her  so  that  nothing  will  ever  be  said  about  it,  and  it  won't 
get  out."  Defendant  then  went  to  Hattie  and  said  something 
to  her  which  the  witness  did  not  hear.  On  his  return  witness 
said  to  him:  "You  ought  to  be  ashamed  of  yourself;  and  you 
ought  to  be  in  the  penitentiary."  The  defendant  replied  that  he 
was  ashajned,  himself,  of  his  conduct,  but  that  he  did  not  force 
the  girl;  that  she  came  to  the  patch  and  he  told  her  that  he 
would  give  her  some  wax  to  submit  to  him;  that  she  agreed,  and 
they  proceeded  with  the  act.  Witness  could  not  say  how  long 
exactly  he  stood  and  watched  the  carnal  act,  but  between  ten 
and  twenty  minutes. 

On  his  cross  examination  the  witness  stated  that  the  act  of 
copulation  between  defendant  and  Hattie  Gray  occurred  about 
an  hour  before  sim  down  on  Saturday,  about  the  time  in  the 
month  of  November,  188C,  alleged  in  the  indictment.  Before 
leaving  defendant,  witness  told  him  that  he  would  see  that  the 
law  handled  him  for  his  conduct  with  the  girl.  Witness  met  old 
"Aunt  Charlotte"  at  church  on  the  next  day  and  reported  the  mat- 
ter to  her.  He  did  not  see  Hattie's  mother  until  the  Monday  fol- 
lowing the  act,  when  he  told  her.  Witness  saw  Hattie  at  Sunday 
school  on  the  day  after  her  experience  with  defendant.  He  did  not 
see  Hattie  button  up  her  drawers  when  defendant  got  off  her.  Wit- 
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ness's  reason  for  watching  the  parties  in  flctgrante  delicto  was 
that,  astounded  to  find  anybody  in  Kaufman  county  capable  of 
the  act  described,  he  determined  to  ascertain  who  the  parties 
were  by  waiting  until  they  got  through.  When  Hattie  Gray 
went  away  from  the  patch  she  did  not  walk  like  she  was  in 
pain  or  had  been  hurt  by  the  operation,  but  walked  oflf  rapidly. 
She  did  not  weep,  nor  did  she  halloo  at  any  time  while  witness 
was  present. 

Fannie  Gray  testified,  for  the  State,  that  she  was  the  mother 
of  Hattie  Gray,  the  alleged  injured  female.  She  sent  Hattie  to 
the  patch  on  the  evening  of  Saturday,  November  6,  1886,  to  get 
some  potatoes.  Hattie  brought  the  potatoes  home,  but  did  not 
tell  the  witness  anything  about  the  outrage  upon  her.  Witness 
first  heard  of  it  at  Sunday  school  on  the  next  day.  Hattie  was 
not  ten  years  old  at  the  time  of  the  rape,  nor  at  the  time  of  this 
trial.  Witness  could  not  remember  the  year  of  her  birth,  but 
knew  that  she  was  bom  on  Mr.  C.  C.  Nash's  place,  during  the 
summer  preceding  Mr.  C.  C.  Nash's  death. 

Cross  examined,  the  witness  said  that  Hattie  was  chewing 
gum  when  she  got  home  with  the  potatoes,  and  she  told  the  wit- 
ness that  she  got  the  gum  from  defendant.  She  said  nothing  to  wit- 
ness about  the  outrage  upon  her  until  after  the  witness's  return,  on 
the  next  day  from  Sunday  school,  where  she  met  Aunt  Char- 
lotte, who  told  her  what  she  heard  from  Hill  Wilkins.  Witness 
thereupon  spoke  to  Hattie  about  the  matter,  and  Hattie  said  that 
she  did  not  tell  witness  because  she  was  afraid  witness  would 
whip  her.  Hattie  did  not,  on  her  return  from  the  patch,  walk 
like  she  had  been  hurt  or  was  in  pain.  She  went  to  Simday 
school  on  the  next  day.  Witness  afterwards  washed  Hattie's 
underclothes  and  drawers,  but  found  no  blood  or  indications  of 
blood  on  any  of  them.  Hattie  never  suffered  in  any  manner 
from  the  effects  of  the  alleged  outrage. 

Doctor  Mathewson  testified,  for  the  State,  that  in  his  opinion 
Hattie  Gray,  the  alleged  outraged  female,  was  ten  or  twelve 
^ears  old.  It  was  possible  that  a  girl  of  her  age  could  be  raped, 
but  improbable  that  penetration  by  rape  could  take  place.  Judg- 
ing from  the  size  and  development  of  the  girl,  and  the  physical 
stature  of  the  defendant,  and  the  diameter  and  attenuated  length 
of  his  private  organ  as  described  by  the  girl,  the  witness  would 
say  that  defendant  did  not  succeed  in  penetrating  the  sexual 
organ  of  the  girl.  The  vestibule  of  the  privates  of  a  girl  of  the 
age  and  physical  development  of  Hattie  ranged  in  size  from  that 
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of  a  nickel  to  a  twenty-five  cent  piece.  Penetration  of  such  an 
organ  by  such  an  organ  as  that  which,  under  the  evidence,  per- 
tained to  the  defendant,  would  inevitably  produce  laceration  of 
the  female  parts,  subsequent  hemorrhage  and  a  culminating  sore- 
ness of  the  parts  too  severe  to  permit  walking  by  the  injured  party. 
Had  penetration  of  Hattie's  organ  been  accomplished  on  Satur- 
day, under  the  circumstances  detailed  by  her,  she  could  not  have 
attended  Sunday  school  on  the  next  day.  By  penetration,  the 
witness  meant  the  passage  of  the  penis  into  the  vaginal  canal, 
which  he  considered  impossible  in  this  case  without  succeeding 
hemorrhage  from  Hattie's  parts.  The  penis  of  the  defendant 
might  possibly  pass  through  the  labia  majora  of  Hattie's  organ 
without  producing  hemorrhage.  Doctor  Lindsey,  the  next  wit- 
ness for  the  State,  testified  substantially  as  did  Doctor  Mathew- 
son,  and  the  State  closed. 

Doctor  W.  A.  Mulkey  testified,  for  the  defense,  that  he  had 
been  a  practicing  physician  and  surgeon  for  thirty  years.  He 
stated  that  the  sexu£kl  organ  of  a  girl  of  the  size  and  develop- 
ment of  Hattie  Gray,  as  a  general  rule,  never  exceeded  the 
diameter  of  a  nickel.  The  witness  had  never,  in  the  course  of 
his  thirty  years  of  practice,  seen  one  so  large  in  diameter  as  a 
twenty-five  cent  piece.  The  organ  of  a  girl  of  the  size  and  de- 
velopment of  Hattie  Gray  could  not  be  penetrated  by  the  organ 
of  a  boy  just  arrived  at  the  age  of  puberty,  without  producing 
laceration,  hemorrhage  and  soreness.  If  Hattie's  organ  had 
been  penetrated  by  the  organ  of  the  defendant,  as  described  by 
her,  intense  laceration,  h^morrhage  and  soreness  of  her  parts 
would  have  resulted,  and  she  could  not  have  gone  to  Simday 
school  on  the  next  day,  nor  have  left  her  room  for  several  days. 
Consent  of  the  female  to  the  sexual  act  imparts  expansion  to  her 
p^s,  whereas  resistance  or  unwillingness  will  produce  contrac- 
tion of  the  parts.  The  witness  was  positive  that  the  vaginal 
canal  of  Hattie's  sexual  organ  could  not  be  penetrated  by  the 
penis  of  the  defendant  without  laceration,  hemorrhage  and  sore- 
ness resulting.  Nor  could  the  labia  minora  have  been  penetrated 
without  such  results,  although  the  labia  majora  might  possibly 
have  been  entered  without  the  consequences  named  ensuing. 

Doctor  W.  H.  Pyle  testified,  for  the  defense,  substantially  as 
did  Doctor  Mulkey. 

The  defense  closed. 

The  State,  in  rebuttal,  introduced  Charley  Nash  as  a  witness. 
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He  testified  that  he  was  not  positive  as  to  the  year  of  the  death 
of  his  father,  C.  C.  Nash,  but  he  thought  that  he  died  in  1878. 

On  his  cross  examination,  this  witness  stated  that,  according 
to  the  best  of  his  recollection,  the  girl  Hattie  Gray  was  bom  on 
his  father's  place  during  the  visit  of  his  father  to  Lampasas 
springs,  which  was  in  the  summer  of  1875.  Hattie,  to  the  best 
of  witness's  recollection,  was  two  or  three  years  old,  and  was 
running  about,  at  the  time  of  the  death  of  the  witness's  father. 

Woods  db  Cunningham,  for  appellant. 

W.  L.  Davidson,  Assistant  Attorney  Q^neral,  for  the  State. 

HuBT,  Judge.  Under  an  indictment  for  rape  appellant  was 
convicted  of  an  aggravated  assault  and  battery.  The  indictment 
contained  two  counts,  the  one  alleging  the  female  to  have  been 
under  the  age  of  ten  years,  the  other  that  she  was  over  that  age. 

There  was  serious  conflict  in  the  testimony  as  to  whether  the 
female  was  under  or  over  the  age  of  ten  years  at  the  time  of  the 
alleged  rape.  If  under  ten,  we  can  not  comprehend,  under  the 
facts,  upon  wh^t  ground  such  a  verdict  was  returned.  How  it 
was  possible  to  reduce  the  ofifense  below  an  assault  to  rape,  we 
never  expect  to  understand.  On  the  other  hand,  if  the  girl  was 
over  ten  years  of  age,  the  facts  strongly  showing  that  she  yielded 
her  consent,  appellant  was  guilty  of  no  oflfense. 

The  learned  judge  charged  the  jury  upon  the  subject  of  agg^ra- 
vated  assault  as  follows:  **But  if  you  beUeve  from  the  evidence 
that  there  was  not  such  penetration,  but  that  defendant  made  an 
assault  upon  the  person  of  Hattie  Gray,  not  with  intent  to  com- 
mit rape  upon  her,  but  with  intent  to  have  sexual  intercourse 
with  her,  with  her  consent,  then  you  will  find  defendant  guilty 
of  an  aggravated  assault,"  etc. 

This  charge  is  abstractly  correct,  but,  when  considered  with 
reference  to  the  facts,  it  was  calculated  to  mislead  the  jury.  If 
the  girl  was  over  ten  years  of  age,  and  consented,  there  was  no 
assault  of  any  kind.  If  she  did  not  consent,  and  defendant  did 
not  intend  to  rape  her,  but  intended  to  have  carnal  intercourse 
with  her,  then  there  was  an  aggravated  fiussault.  This  last  view 
of  the  case  was  presented  to  the  jury  by  the  above  charge,  but 
the  first  phase  was  not,  in  any  part  of  the  charge. 

It  is  shown  by  a  large  preponderance  of  the  testimony  that  the 
girl  consented;  and,  if  over  ten  years,  defendant  should  not  have 
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been  convicted  of  any  grade  of  offense,  and  the  jury  should  have 
heen  instructed  that,  if  they  believed  the  girl  was  over  ten,  and 
consented  to  what  was  done  by  defendant,  they  should  acquit. 

It  is  true  that  the  learned  judge  gave  this  charge,  which  fol- 
lows the  above:  **  If  you  believe  from  the  evidence  that  the 
defendant  did,  as  charged,  have  carnal  knowledge  of  the  said 
Hattie  Gray,  but  have  a  reasonable  doubt  whether  such  carnal 
knowledge  was  obtained  with  her  consent,  the  defendant  should 
be  acquitted,  unless  you  believe  beyond  a  reasonable  doubt  that 
Hattie  Qray  was  under  ten  years  of  age,  in  which  event  consent 
makes  no  difference." 

In  this  charge  the  jury  can  acquit  if  they  believe  defendant 
had  carnal  knowledge  by  consent  of  the  girl,  provided  she  was 
not  under  ten  years  of  age.  The  proof  clearly  negatived  carnal 
knowledge;  hence  the  hypothesis  upon  which  acquittal  could 
rsst  is  eliminated.  Again,  there  is  no  allusion  whatever  to  an 
assault.  The  jury  are  in  no  part  of  the  charge  told  that  defend- 
ant  should  be  acquitted  of  assault  to  rape,  or  aggravated  assault, 
if  the  girl  was  not  under  ten  years  of  age,  and  consented  to  the 
act  of  defendant. 

The  proof  in  the  record  cogently  tends  to  establish  these  facts, 
and  it  was  of  the  first  importance  to  the  defendant  to  have  this 
proposition  submitted  to  the  jury.  We  are  of  opinion  that  if  the 
jury  had  been  thus  instructed,  under  the  facts  of  this  caae^  a 
different  verdict  would  have  been  returned. 

For  the  omission  in  the  charge,  the  judgment  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  November  12, 1887. 


No.  2456. 
Ex  Pabte  WnxiAM  Henson. 

Habeas  Corpus  for  Bail— Fact  CASE.—See  the  statement  of  the  ease  for 
evideoce  adduced  in  a  habeas  corpus  proceeding  for  bail  under  a  charge 
of  murder,  held  insufficient  to  support  a  judgment  denying  bail. 


Habeas  Corpus  on  appeal  from  the  District  Court  of  Wilson. 
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The  relator  was  held  under  a  capias  charging  him  with  the 
murder  of  E.  T.  Wingate  in  Wilson  county,  Texas,  on  the 
thirtieth  day  of  April,  1887.  Upon  the  hearing  of  his  writ  of 
habeas  corpus  bail  was  refused,  and  the  relator  was  remanded 
to  the  custody  or  the  sheriff.  The  judgment  rendered  below  is 
rerersed,  and,  by  order  of  this  court,  bail  is  awarded  in  the  sum 
of  five  thousand  dollars. 

John  Bryan  was  the  first  witness  introduced  by  the  relator. 
He  testified  that  he  saw  the  shooting  of  Wingate  by  the  relator, 
which  occurred  at  or  near  the  depot  in  Floresville,  Wilson 
county,  Texas,  on  the  thirtieth  day  of  April,  1887.  Wingate, 
when  he  was  shot,  was  sitting  in  his  wagon  with  Mr.  Qoss. 
Witness  was  looking  at  the  relator  when  the  fatal  shot  was  fired, 
and  did  not  see  Wingate  when  he  received  the  shot,  but  he 
thought  that  at  that  time  Wingate's  back  was  towards  the  re- 
lator. Relator  got  the  Winchester  rifie  with  which  he  shot 
Wingate  from  a  scabbard  attached  to  the  saddle  of  a  horse 
standing  near  the  depot.  He  rested  the  gun  on  the  horse's  back, 
took  deliberate  aim  and  fired.  He  then  reloaded  the  gun  but 
did  not  fire  again.  The  relator  and  Wingate  were  between  forty 
and  fifty  feet  apart  when  the  i^tal  shot  was  fired. 

Cross  examined,  the  witness  stated  that  the  deceased  got  out 
of  the  wagon  after  he  was  shot  and  went  to  the  depot  door, 
about  twenty  feet  distant,  where  he  sat  down  for  about  five  min* 
utes  before  he  fell  over.  Witness  reached  him  about  the  time 
he  fell  over,  and,  with  William  Bryant  and  Thomas,  cut  his 
clothes  off.  The  ball  entered  the  back  just  below  the  left  shoulder 
blade,  and  passed  entirely  through  the  body.  Witness  saw  no 
weapons  of  any  kind  about  the  body  of  the  deceased,  nor  could 
any  be  found  about  the  wagon.  Witness  turned  his  eyes  to 
deceased  inmiediately  after  the  gun  fired,  and  caught  sight  of 
him  just  after  he  got  to  the  ground  from  the  wagon.  He  then 
had  no  weapon  in  his  hands,  nor  was  he  making  any  hostile 
demonstrations  towards  the  relator..  Inunediately  after  he 
was  shot  Wingate  exclaimed:  "Give  me  a  gim!  He  has  mur- 
dered me!  Tell  my  wife  that  he  assassinated  me;  shot  me  in 
the  back!'' 

Dave  Dennis  was  the  next  witness  for  the  relator.  He  testi- 
fied that  he  was  present  when  Wingate  was  killed  by  the  rela- 
tor. The  killing  occurred  at  the  railroad  depot  about  a  mile  and 
a  half  from  Floresville.  Witness  and  the  relator,  traveling  in 
different  wagons,  reached  the  dopot  near  the  s^me  time  on  the 
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fatal  morning.  A'bout  two  hours  before  the  shooting,  witness 
and  the  relator  started  to  the  jail  with  the  jail  guard  to  see  a 
prisoner.  Before  getting  to  the  jail  the  relator  declined  to  go 
on,  because,  as  he  said,  Wingate  was  somewhere  about  the  jail, 
and  he  did  not  want  to  see  him. 

John  Cryer  testified,  for  the  relator,  that  he  went  with  the 
relator,  in  the  same  wagon  to  FloresviUe  on  the  morning  of  the 
tragedy.  The  relator  then  lived  with  Bud  Cryer,  at  the  latter's 
house,  about  five  miles  from  FloresviUe.  Relator  told  the  wit- 
ness that  he  was  going  to  the  FloresviUe  mill  for  meal  for  Mrs.  ' 
Cryer,  the  mother  of  Bud,  and  the  aunt  of  the  witness.  Witness 
was  with  the  relator  on  that  morning  until  the  fatal  shot  was 
fired,  and  knew  that  the  relator  and  Wingate  had  no  prior  meet- 
ing on  that  day.  Some  two  or  three  weeks  before  the  killing, 
the  witness  met  Wingate,  and  Wingate  told  him  that  he 
intended  to  commence  shooting  at  the  relator  the  first  time  he 
got  within  one  hundred  yards  of  him.  Witness  told  the  relator 
of  this  remark.  On  the  Saturday  before  the  killing,  the  deceased, 
while  talking  to  witness,  said  that  the  relator  was  a  d — d  bastard 
and  that  his  mother  was  a  d — d  old  bitch.  Witness  reported 
these  statements  to  the  relator  at  the  time  he  told  him  of  the 
threats,  which  was  during  the  first  pstrt  of  the  same  week  in 
which  the  killing  took  place. . 

Cross  examined,  the  witness  said  that  Lon  and  Frank  PenneU, 
the  latter  as  large  and  as  old  as  witness  (seventeen  years),  were 
present  when  Wingate  said  that  he  would  commence  shooting 
at  relator  as  soon  as  he  approached  within  a  hundred  yards  of 
him.  A  pistol  was  taken  to  FloresviUe  in  the  wagon  with  wit- 
ness and  relator.  On  reaching  FloresviUe  the  relator  placed  the 
pistol  in  his  pocket. 

Tom  West  testified,  for  the  relator,  that  some  time  in  February, 
1887,  during  the  pendency  of  proceedings  to  plstce  both  the  de- 
ceased and  the  relator  under  pestce  bonds,  the  deceased,  talking 
to  the  witness  in  FloresviUe,  said  that  he  and  the  relator  had 
agreed  not  to  place  each  other  under  peace  bonds.  In  the  same 
connection  he  said  that  the  relator,  whom  he  characterized  as  a 
"d— d  son  of  a  bitch"  and  a  "d— d  mountain  hoosier,"  whose 
*'  mother  was  a  d— d  bitch  -ahead  of  him,"  was  glad  to  drop  it. 
He  then  said  that  he  intended  to  kill  the  relator  if  he  ever  got  in 
his  way;  that  he  would  blow  relator's  brains  out  if  he  ever  caught 
him  in  the  right  way.  Witness  told  James  West  and  other  per- 
sons of  the  statements  and  threats  made  by  deceased.    Witness 
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had  known  deceased  casually  about  ten  years,  and  intimately 
about  three  years.  Deceased's  reputation  was  that  of  a  violent, 
dangerous  and  determined  man,  and  one  in  every  respect  likely 
to  execute  a  serious  threat. 

On  his  cross  examination,  the  witness  said  that  his  feelings 
towards  deceased  had  not  been  very  friendly  for  the  last  year. 
He  had  known  the  relator  about  ten  years.  His  relations  with 
the  relator  were  friendly  only.  Tubbs  was  present  and  heard 
the  deceased's  statements  and  threats.  They  were  uttered  some 
time  after  the  relator  had  beaten  the  deceased  with  a  i)ole.  The 
relator  was  about  twenty  years  old,  and  by  marriage  was  a  cousin 
to  witness. 

James  West  testified,  for  the  relator;  that  his  brother,  Tom 
West,  told  him  what  the  deceased  said  about  the  relator  and  his 
mother,  and  that  he  told  the  relator,  on  the  day  before  the  kill- 
ing, that  he  heard  that  deceased  had  been  talking  badly  about 
his,  relator's,  mother. 

Mrs.  George  Onslow,  for  the  relator,  testified  that,  in  a  conver- 
sation with  Mr.  Rose,  in  her  presence,  about  two  weeks  before 
the  killing,  the  deceased  said  that  he  intended  to  kill  the  relator 
the  first  opportunity  he  got. 

Malvin  Cryer  testified,  for  the  relator,  that,  at  the  time  of  the 
killing,  the  relator  was  living  with  him,  about  five  miles  from 
Fioresville.  About  a  month  before  the  killing,  deceased  passed 
the  field  in  which  the  witness  and  the  relator  were  at  work. 
When  he  reached  a  point  on  the  road  opposite  the  witness  and 
the  relator,  he  discharged  his  gun.  The  shot,  however,  did  not 
pass  near  witness  or  the  relator.  Deceased  was  then  traveling 
the  public  road  in  a  wagon.  It  was  not  usual  for  travelers  to 
discharge  firearms  on  the  public  road.  The  relator  had  not  been 
to  Fioresville  for  two  weeks  prior  to  the  killing.  The  witness 
intended  going  to  Fioresville  on  that  day  to  get  some  meal,  but, 
his  mother  deciding  to  wash,  witness  abandoned  the  trip  to  help 
her,  and  got  the  relator  to  go  in  his  stead.  The  reputation  of  the 
deceased  was  that  of  a  violent,  dangerous  man. 

On  his  cross  examination,  this  witness  said  that  John  Cryer 
went  to  Fioresville  with  the  relator  on  the  day  of  the  homicide. 
Witness  saw  the  relator  put  his  ptistol  in  the  wagon  when  he 
started  to  Fioresville. 

James  Gentry  testified,  for  the  relator,  that  he  lived  about  a 
mile  and  a  half  from  the  house  of  the  deceased.  On  or  about 
March  1,  1887,  the  deceased,  in  a  conversation  in  the  hearing  of 
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the  witness,  said:  **  We  heard  that  Henson  and  Mr.  Clark  were 
goiug  to  San  Antonio,  and  that  they  would  camp  one  night  on 
the  road.  We  went  to  look  for  the  camp,  and,  if  the  man  who 
told  us  had  not  lied  about  where  they  would  camp,  we  would 
have  foimd  them,  and,  if  we  had  found  them,  we  would  hcve 
killed  Henson."  After  that,  about  April  1, 3  887,  when  the  relator 
was  endeavoring  to  secure  the  appointment  of  constable,  the 
deceased  said  to  witness:  "  Henson  need  not  think  that  getting 
to  be  constable  will  keep  me  from  killing  him.  I  had  just  as 
soon  kill  an  officer  as  anybody  else."  Witness  often  heard  the 
deceased  say  that  the  relator's  mother  was  an  indecent  woman. 
Witness  told  Davis  Wade  of  these  several  statements  made  by 
the  deceased. 

Mrs.  Wingate,  the  widow  of  the  deceased,  testified,  for  the 

relator,  that  the  relator  lived  at  the  house  of  the  deceased  for 

several  months  prior  to  January,  1887.     He  was  absent  about 

three  weeks  during  that  time,  but  returned  upon  the  solicitation 

of  the  deceased.    The  witness  had  often  heard  the  deceased  utter 

threats  against  the  relator.    A  school  exhibition  was  held  in  the 

neighborhood  in  April,  1887.     The  deceased  insisted  that  his 

daughter  Mintie  should  attend;  that  he  wanted  her  to  see  him 

kill  the  relator,  and  that  the  exhibition  would  give  him  a  good 

opportunity  to  kill  him.    Mintie  declined  to  attend  the  exhibi- 

tion,  partly  because  she  did  not  wish  to  go,  and  partly  because 

witness  told  her  that  she  had  better  never  leave  home  than  be  the- 

cause  of  anybody's  death.    A  short  time  prior  to  the  killing,  the 

deceased  spoke  of  a  dance  soon  to  be  given  at  the  house  of  a  Mr. 

Rose.    He  said  that  he  thought  the  relator  would  attend  that 

dance,  and  that  he  would  find  an  opportunity  then  to  kill  him. 

Deceased  talked  incessantly,  almost,  day  and  night,  about  the 

relator,  charging  everything  that  was  bad  against  him  and  his 

mother,  and  reiterating  his  intention  to  kill  the  relator  upon  the 

first  opportunity  that  should  present  itself.     He  commanded  the 

witness  to  write  a  note  to  the  relator,  telling  him  that  he  could 

have  and  marry  Mintie.    His  piurpose  in  this,  he  declared,  was 

to  entice  the  relator  to  the  house  and  kill  him.     Tha  witness 

refused  to  write  the  note,  and  the  deceased  became  very  angry 

with  her  for  refusing.    The  deceased  was  a  very  determined  man. 

He  had  always  been  truthful  to  witness,  and  was  a  man  who,  in 

her  opinion,  was  in  every  respect  calculated  and  likely  to  execute 

a  serious  threat.    He  carried  arms  at  nearly  all  times. 

On  her  cross  examination,  the  witness  said  that  she  told  Mr. 
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'Spooner,  the  district  attorney,  that  the  only  threat  she  had  ever 
lieard  the  deceased  make  was  that  he  would  kill  the  relator 
before  he  should  marry  Mintie.  Witness  and  deceased  had  dis- 
cussed  the  possible  marriag^e  of  their  daughter  and  the  relator 
prior  to  the  time  that  the  relator  knocked  deceased  down  "n^ith  a 
pole,  which  occurred  on  the  twelfth  day  of  January,  1887.  That 
diflSculty  occurred  in  this  wise:  On  the  said  January  12,  the  de- 
ceased, then  in  the  horse  lot  at  his  place,  called  to  the  relator, 
who  was  in  the  deceased's  house,  to  come  to  the  lot.  He  called 
in  an  angry  manner,  using  oaths.  The  relator  went  to  the  lot, 
and  soon  the  witness  heard  the  deceased  talking  angrily  and 
cursing.  She  heard  the  relator  say:  "Ned,  I  don't  think  you 
ought  to  talk  to  me  in  that  way;  I  always  do  what  I  can  to 
please  you."  Deceased  replied:  "God  d — n  you,  I  will  talk  to- 
you  as  I  please."  The  witness  then  looked  through  the  kitchea 
door,  and  saw  that  deceased  had  a  pole  drawn  on  the  relator. 
Thinking  a  fight  inuninent,  she  went  back  into  the  house,^ 
screaming.  When  she  got  quiet  she  went  out  to  the  lot  and 
foimd  the  deceased  on  the  ground  with  two  cuts  or  bruises  on 
the  head.  The  relator  had  moimted  one  of  the  deceased's  horsea 
and  gone  off.  The  deceased  was  confined  to  his  bed  for  some 
days  by  his  injuries,  during  a  part  of  which  time  his  mind  was 
flighty.  During  his  confinement  he  required  the  witness  to  stop 
the  cracks  in  the  walls  of  the  house,  alleging  his  fear  that  the 
•relator  would  shoot  him  through  them.  On  the  night  of  January 
16,  the  fourth  night  after  the  collision  in  the  horse  lot,  and 
while  deceased  was  yet  confined  to  the  bed,  the  relator  entered 
the  deceased's  house  and  bed  room  with  a  shot  gun.  The  wit- 
ness sprang  between  the  relator  and  the  deceased,  covering  the 
deceased's  body  with  her  own,  and  Mr.  Tubbs  caught  the  relator. 
The  deceased  did  not  own  a  shot  gun,  Winchester  or  pistol, 
but  had  Parson  Scale's  shot  gun,  and  a  negro's  Winchester 
borrowed.  During  the  deceased's  confinement  with  his  wounds, 
the  witness,  as  directed  by  him,  wrote  to  W.  O.  Murray  to  bor- 
row a  pistol,  for  the  purpose,  the  deceased  said,  of  protecting 
himself.  The  negro's  Winchester  was  returned  a  few  days 
before  the  killing.  Deceased  did  not  take  a  gun  or  other  weapon 
with  him  to  Floresville,  on  the  fatal  day,  so  far  as  the  witness 
knew. 

Davis  Wade  testified,  for  the  relator,  that  a  few  days  after  the 
deceased  got  out  of  bed  after  having  been  knocked  down  by  the 
relator,  the  deceased  came  to  witness's  house  and  told  him  that 
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a  man  told  him  of  the  purpose  of  the  relator  and  a  Mr.  Clark  to 
go  to  San  Antonio,  camping  out  one  night;  that  he  hunted  for 
the  camp,  and  but  for  his  informant  lying  to  him  about  where 
the  camp  would  be  pitched,  he  would  have  found  the  camp  and 
killed  the  relator  and  Clark.  He  said  further  that  he  would 
embrace  the  first  opportunity  to  kill  the  relator,  whose  mother 
was  a  "d — d  old  whoreing  bitch."  Witness  told  these  matters 
to  the  relator  just  a  week  before  the  killing.  Witness  had  often 
heard  the  deceased  say  that  if  he  ever  met  the  relator  in  the 
right  place  he  would  shoot  him  down  like  a  wolf,  and  he  knew 
that  the  deceased,  who  nearly  always  went  armed,  bore  the  rep- 
utation of  a  violent,  dangerous  man. 

Two  witnesses  testified  that  the  relator  and  all  of  his  relatives 
were  exceedingly  poor,  and  that  the  relator  could  not  give  a  bond 
exceeding  one  thousand  five  hundred  dollars. 
The  relator  then  closed. 

Douglass  GK>ss  testified,  for  the  State,  that  he  got  into  the 
deceased's  wagon  about  fifty  yards  from  the  depot,  and  occupied 
a  place  on  the  same  seat  with  the  deceased.  The  deceased  then 
drove  to  the  depot,  and  was  in  the  act  of  stopping  his  horses 
when  the  witness  heard  the  report  of  a  gun  fired  behind  him. 
Deceased  sprang  to  his  feet  instantly,  and  after  standing  in  his 
wagon  about  five  seconds  got  out  and  walked  to  the  depot  door« 
where  he  sat  down.  He  then  said:  '^I  told  you  he  would  shoot 
me  in  the  back."  Just  after  the  gun  was  fired  the  witness  saw 
the  relator  behind  a  horse,  over  the  back  of  which  he  had  fired. 
Deceased  was  not  looking  towards  the  relator,  nor  was  he  dis- 
playing any  weapons  or  making  any  demonstrations  when  he 
was  shot.  He  had  no  gim  nor  pistol  in  his  hand  when  he  was 
shot.  It  was  possible  that  deceased  may  have  turned  his  head 
and  discovered  the  relator  without  the  witness's  knowledge. 

J.  M.  Bates  testified,  for  the  State,  that  he  was  in  his  store 
near  the  depot  in  Floresville  when  the  fatal  shot  was  fired. 
The  relator  came  into  the  store  a  few  minutes  before  and  asked 
for  a  drink  of  water.  After  getting  a  drink  he  passed  out  of  the 
store  at  the  back  door  and  walked  to  the  window  on  the  side  of 
the  store,  through  which  the  witness  next  saw  him  with  a  Win- 
chester rifle  in  his  hand.  He  placed  the  rifle  over  the  back  of  a 
saddled  horse  and  took  deliberate  aim.  He  then  lowered  the 
gun  and  examined  it.  The  witness  next  saw  the  smoke  from  the 
discharge  of  the  gun,  and  immediately  afterwards  the  relator 
passed  around  the  horse  and  started  towards  the  depot.    He  was 
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met  by  Dennis  arid  Gouger.  He  still  had  the  gun  in  his  hand, 
but  did  not  attempt  to  shoot  it  a  second  time.  Witness  after- 
wards saw  where  the  ball  fired  from  the  gim  struck  the  depot 
building.  A  person  standing  at  that  point  could  not  see  a  person 
standing  where  the  relator  stood  when  he  fired  the  gun.  Ander- 
son Smith  claimed  the  horse  and  gun. 

Anderson  Smith  testified,  for  the  State,  that  he  rode  his  horse 
into  Floresville  about  two  hours  before  the  killing  of  Wingate. 
His  Winchester  was  attached  to  his  saddle.  He  hitched  his 
horse  near  the  side  window  of  Bates's  store.  While  at  his  horse 
the  relator  came  up,  took  witness's  gun  from  the  straps,  exam- 
ined it  and  asked  witness  if  it  was  loaded.  Witness  replied  that 
it  had  a  hull  in  it.  Relator  then  threw  the  hull  out  and  a  car- 
tridge in  and  put  the  gun  back  in  the  straps.  Just  after  the 
shooting  witness  saw  Dennis  and  Gouger  with  the  relator.  Mr. 
Gouger  had  witness's  gun.  On  his  cross  examination,  the  wit- 
ness said  that  it  was  a  common  practice  for  a  person  meeting 
another  with  a  gun  to  examine  the  gun,  throw  out  empty  shells 
and  load  it  and  ask  questions  about  the  gun,  and  that  the  relator's 
actions  did  not  excite  his  suspicion.  Before  he  examined  the 
gun  the  relator  tried  to  borrow  it  from  the  witness. 

A.  G.  Thomas  testified,  for  the  State,  that  he  was  standing  at 
about  the  center  of  the  depot  building  when  the  fatal  shot  was 
fired.  On  turning  when  he  heard  people  rushing  about,  he  saw 
the  relator  with  a  gim  in  his  hand  standing  about  midway  be- 
tween Bates's  store  and  the  depot.  Dennis  and  GK>uger  soon 
reached  the  relator  and  disarmed  him.  They  handed  the  gun  to 
the  witness,  who  took  it  to  the  depot.  When  he  reached  the 
depot  he  saw  Wingate  sitting  in  the  door,  bleeding  profusely. 
Wingate  asked  witness  for  the  gun,  and  said:  "  He  has  mur- 
dered me  I  Let  me  kill  him.  I  told  you  he  would  shoot  me  in 
the  back,  and  you  wouldn't  believe  me."  Witness  gave  the  gun 
to  Jennings  and  went  to  and  examined  deceased.  The  witness 
described  the  wound,  and  said  that  deceased  had  no  weapons  on 
his  person. 

W.  O.  Murray  testified,  for  the  State,  that  he  was  in  Floresville 
at  the  time  of  the  homicide.  About  two  hours  before  the  killing 
he  saw  the  relator  standing  near  the  Lopez  building.  At  the 
same  time  the  deceased  was  standing  near  the  meat  market, 
about  one  hundred  and  twenty  feet  distant  from  thj9  relator. 
There  was  nothing  to  obstruct  the  view  between  the  Lopez  build- 
ing and  the  meat  market,  and,  while  the  witness  did  not  know 
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that  the  relator  then  saw  the  deceased,  he  knew  that  if  he  looked 
in  the  direction  of  the  deceased  he  could  have  seen  him. 

K  T.  Seale  testified,  for  the  State,  that  Wingate  came  into 
his  ofSce  on  the  morning  of  and  before  the  shooting,  and  re- 
mained about  one  and  a  half  hours.  It  was  the  recollection  of 
the  witness  that  the  relator  came  into  witness's  office  while  Win- 
gate  was  there.  A  great  many  people  were  in  and  out  of  the 
office  on  that  morning.  It  was  possible  that  relator  could  have 
entered  and  left  the  office  without  seeing  Wingate. 

A.  R.  Stevenson  testified,  for  the  State,  that  in  January  or  Feb- 
ruary before  the  killing,  proceedings  to  place  both  deceased  and 
the  relator  under  peace  bonds  were  instituted  in  the  justice's 
court.  The  friends  of  the  two  parties  intervened,  prevailed  upon 
them  to  abandon  the  proceedings,  and  the  complaints  against 
each  were  dismissed. 

A.  J.  Williams,  for  the  relator. 

W.  L.  Davidson,  Assistant  Attorney  Gtoneral,  for  the  State. 

WiLLSON,  JuDQB.  After  a  careful  consideration  of  the  evi- 
dence in  this  case  as  it  is  presented  in  the  record,  we  are  not  sat- 
isfied that  the  "proof  is  evident"  that  the  applicant  is  guilty  of 
murder  in  the  first  degree.  We  therefore  reverse  the  judgment 
denying  him  bail,  and  grant  him  bail  in  the  sum  of  five  thou- 
sand dollars. 

Ordered  accordingly. 

Opinion  delivered  November  16, 1886. 


I  24    3 

29  e 


24 

No.  2702.  ^ 

33 

Allen  Cabroll  v.  The  State. 

Verdict  in  the  caae  reads  as  fellows:  "We,  the  jury,  find  the  defendant 
guilty,  as  charged  in  the  indictment,  of  murder  in  the  first  degree, 
and  assess  his  punishment  at  life  time  in  the  penitentiary.^  Meld: 
sufficient. 

AuTHBNTiOATioir  OF  Orioinal  Papbrs.— When  original  papers  are 
ordered  sent  up  with  the  transcript,  they  should  be  forwarded  with  the 
transcript,  and  their  identity  be  verified  by  proper  certificate  of  the 
clerk,  and  separately  from  the  transcript. 
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Appeal  from  the  District  Court  of  CaldwelL    Tried  below  be 

fore  the  Hon.  H.  Teichmueller. 

« 

The  conyiction  in  this  case  was  in  the  first  degree,  for  the 
murder  of  M.  Cloran,  and  the  penalty  assessed  against  the  ap- 
pellant was  a  life  term  in  the  penitentiary.  There  is  no  state- 
ment of  facts. 

Ko  brief  for  the  appellant* 

W.  L.  Davidson,  Assistant  Attorney  (}eneral»  for  the  State. 

W1LLSON9  Judge.  It  seems  to  be  sought  on  this  appeal  to  pre- 
sent the  question  of  the  sufficiency  of  the  verdict  to  supi>ort  the 
judgment  of  conviction.  As  entered  of  record,  and  as  it  appears 
in  the  transcript,  the  verdict  is  in  proper  form  and  in  all  respects 
sufficient. 

We  find  attached  to  the  transcript  what  purports  to  be  the 
original  indictment  in  the  case,  upon  which  is  indorsed  in  pencil 
writing  what  purports  to  be  a  verdict,  and,  if  authorized  to  do 
so,  we  might  presume  that  said  paper  is  the  original  indictment 
and  verdict  in  this  case,  ordered  by  the  trial  court  to  be  sent  to 
this  court.  But  said  paper  is  not  certified  to  by  the  clerk  of  the 
trial  Qourt;  is  in  no  manner  identified  as  the  original  indictment 
and  verdict  herein.  We  are  not  authorized  to  consider  said 
paper  as  a  part  of  the  record  before  us,  it  being  in  no  way  authen- 
ticated. Where  original  papers  are  ordered  to  be  sent  up  with 
the  transcript,  they  should  be  forwarded  with  the  transcript,  and 
their  identity  verified  by  proper  certificate  of  the  clerk,  and 
separately  from  the  transcript  (The  State  v.  Morris,  43  Texas, 
372.) 

There  is  no  statement  of  facts  or  bill  of  exception  in  the  record. 
We  find  the  indictment  and  charge  of  the  court  to  be  free  from 
defects,  and  there  is  no  error  apparent  of  record.  The  judg. 
ment  is  affirmed. 

Affirmed. 

Opinion  delivered  November  16, 1887. 
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No.  2616.  i  170 

29    616 

H.  Henning  v.  The  State. 

1.  PRAoncB—EyiDRKCB— Change  of  Vbvub  was  applied  for  by  the  ao- 
eoeed  upon  an  affldavit  setting  ont  the  exietenoe  of  each  prejudice 
againat  him  io  the  county  of  the  fonun  as  woald  deprive  him  of  a  fair 
triaL  Tkiis  affidavit  was  met  by  the  State  oo  affidavit  impeaching  the 
means  of  knowledge  of  the  compurgators  of  the  accused,  and  upon  this 
issue  the  trial  court  permitted  the  State  to  call  a  witness  and  ask  him  *Sf 
there  was  sufficient  prejudice  against  the  accused  in  Tarrant  county  to 
prevent  a  fair  trial'*  The  defense  objected  to  the  question  as  not  perti- 
nent to  the  i  8ue.  Held^  that  the  evidence  indicated  was  aduii«sible  as 
bearing  upon  the  means  of  knowledge  of  the  compurgators,  and  the 
objection  was  properly  overruled. 

f.  Same— OoimaruANOB  is  properly  refused  if,  in  view  of  the  evidence  on 
the  trial,  the  absent  testimony  as  disclosed  in  the  application  is  either 
immaterial  or  is  probably  untrue.  Note  the  statement  of  the  case  for 
such  testimony  set  forth  in  an  application  for  a  continuance. 

a.  Same— Jury  Law— Bii<l  of  Exospnoirs  reserved  to  the  overruling  of  a 
challenge  to  a  juror  for  cause,  is  not  complete,  nor  will  it  be  considered 
by  this  court  if  it  neither  shows  that  the  juror  served  on  the  jury,  nor 
that  he  was  challenged  peremptorily  by  the  accused,  and  that  an  objec- 
tionable juror  was  forced  upon  the  accused  after  his  i>eremptory  chal- 
lenges were  exhausted. 

4.  MuBDER— Self  Defense— Charge  of  the  Court— Fact  Case.— The 
evidence  presenting  only  the  conflicting  theories  of  murder  of  the  first 
degree  on  the  one  hand,  and  perfect  self  defense  on  the  other,  the  trial 
judge  correctly  confined  his  charge  to  those  two  issues,  and  properly  re- 
frained from  charging  upon  murder  of  the  second  degree  and  man- 
slaughter. See  the  statement  of  the  case  for  evidence  held  sufficient  to 
support  a  conviction  for  murder  of  the  first  degree. 

Appeal  from  the  District  Court  of  Tarrant.  Tried  below  be- 
fore the  Hon.  R  E.  Beckham. 

The  conviction  in  this  case  was  in  the  first  degree  for  the 
murder  of  R  W.  Townsend,  and  the  penalty  assessed  against 
appellant  was  a  life  term  in  the  penitentiary. 

Q.  H.  Brown  was  the  first  witness  for  the  State.  He  testified, 
in  substance,  that  he  lived  in  the  city  of  Fort  Worth  on  the 
third  day  of  April,  1886,  when  the  deceased  was  killed.  He  was 
then  employed  as  yard  master  in  the  yards  of  the  Gulf,  Colorado 
&  Santa  Fe  Railway  Company.    He  then  knew,  and  for  some 
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time  had  known,  the  defendant.  The  defendant,  on  April  3, 
1886,  was  employed  in  the  blacksmith  shops  of  the  Fort  Worth 
&  Denver  City  railway,  in  the  said  city  of  Fort  Worth.  The 
"  strike  "  then  existing  did  not  involve  the  Fort  Worth  &  Denver 
City  railway.  While  at  work  in  his  yards  early  on  the  morning 
of  April  3,  1886,  the  witness  saw  three  or  four  men  coming 
towards  his  yards  from  the  direction  of  the  Denver  railway 
shops,  which  were  situated  a  few  blocks  east  of  where  the 
witness  then  was.  They  crossed  the  Santa  Fe  track  on  Seven- 
teenth street,  some  sixty  feet  south  of  the  witness,  and  pro- 
ceeded west  with  said  street  towards  Main  street.  All  of  the 
parties,  save  possibly  one,  carried  Winchester  rifles.  Among 
the  parties  the  witness  recognized  one  Harden,  one  Nace,  a  one 
armed  man  called  Pierce,  and  the  defendant.  The  defendant 
had  a  gun.  None  of  the  parties  spoke  to  witness,  nor  did  wit- 
ness speak  to  any  of  them.  This  was  about  ten  o'clock  in  the 
morning.  An  hour  or  an  hour  and  a  half  later  the  witness  saw 
the  coal  train  on  the  Missouri  Pacific  track  pass  through  Fort 
Worth,  going  south,  the  sheriff  of  Tarrant  county  having  his  posse 
on  board  as  train  guards.  When  witness  first  saw  the  defendant 
and  his  companions,  they  were  coming  from  the  direction  of  a 
large  crowd  then  congregated  near  the  junction  of  the  railway 
track,  and  near  the  Denver  City  railway  shops.  Witness  did 
not  see  the  defendant  again  until  he  was  tried  on  habeas  corpus 
for  the  killing  of  Townsend,  at  the  cut,  about  three  miles  south 
of  Fort  Worth. 

W.  L.  DoTiey  testified,  for  the  State,  that,  at  the  time  of  and 
during  the  "great  strike"  of  1886,  he  was  employed  as  a  clerk  in 
the  freight  depot  office  of  the  Texas  &  Pacific  railway  company, 
in  Fort  Worth.  While  at  work  at  his  desk,  on  the  morning  of 
April  3,  1886,  witness's  attention  was  called  to  a  squad  of  armed 
men  who  came  into  Main  street  from  aroimd  the  comer  of  Joseph 
H.  Brown's  building,  on  Seventeenth  street.  Five  or  six  persons 
were  in  the  crowd,  all  or  nearly  all  of  them  carrying  guns. 
Witness  did  not  know  all  of  the  men,  but  recognized  the  defend- 
ant and  Haj*din,  Nace  and  a  one  armed  man  named  Pierce. 
Several  of  the  clerks  went  to  the  depot  doors  and  observed  the 
crawd,  but  nothing  was  said  by  any  of  the  clerks  nor  by  any  of 
the  crowd.  Witness  then  mounted  a  freight  car  on  the  track  and 
watched  the  party  in  its  progress  south  on  Main  street,  imtil  it 
disappeared  over  Tucker's  hill.  Main  street  rims  north  and 
south.    The  Texas  &  Pacific  railway  depot  was  situated  on  the 
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east  side  of  that  street,  a  short  distance  from  Joseph  H.  Brown's 
building.  It  was  about  eleven  o'clock  in  the  morning  when  wit- 
ness saw  the  crowd  as  stated. 

A.  Bridgman  and  W.  Morton  testified  substantially  as  did 
Dorsey  as  to  the  crowd  passing  the  Texas  Pacific  depot  and 
going  south  on  Main  street,  but  did  not  claim  to  know  any  of  the 
parties. 

F.  J.  Ray  testified,  for  the  State,  that  on  April  3,  1886,  he  was 
train  master  for  the  Denison  division  of  the  Missouri  Pacific 
railway.  It  was  the  business  of  the  witness  to  order  and  direct 
the  movements  of  trains  on  the  said  railroad,  to  and  from  Fort 
Worth.  For  some  time  previous  to  the  said  April  3,  1886,  the 
movement  of  trains  on  said  railway  had  been  prevented  by 
*' strikers."  On  the  morning  of  the  said  April  3,  the  witness 
directed  that  a  coal  train,  to  consist  of  an  engine,  a  caboose  and 
ten  coal  cars,  should  be  made  up  at  Hodge,  a  small  station  on  the 
Missouri  Pacific  railway,  about  four  miles  north  from  Fort 
Worth,  and  proceed  to  Alvarado,  a  station  on  said  road,  about 
thirty  miles  south  of  Fort  Worth.  Engineer  Ed.  Smith  was 
placed  in  charge  of  the  engine,  with  C.  E.  Nicewamer  as  fire- 
man. A  posse  of  officers  was  placed  upon  the  said  train  by  the 
sheriff,  at  witness's  request,  to  guard  it  in  its  passage  from  Hodge 
through  Fort  Worth  and  towards  its  destination  at  Alvarado. 
The  train  passed  through  Fort  Worth  about  fifteen  minutes  after 
twelve  on  tl\at  day.  It  passed  through  Fort  Worth  without 
stopping.  Within  an  hour  the  said  train  returned  to  Fort  Worth, 
bringing  the  wounded  officers  Sneed,  Fulford  and  Townsend. 
At  a  point  about  two  and  a  half  or  three  miles  south  of  Fort 
Worth,  the  track  of  the  Missouri  Pacific  railway  is  crossed  by 
the  track  of  the  Fort  Worth  &  New  Orleans  railway.  The 
shooting  was  said  to  have  occurred  at  that  crossing. 

W.  T.  Maddoxr,  sheriff  of  Tarrant  county,  testified,  for  the 
State,  that  on  the  third  day  of  April,  1886,  he  had  under  his 
orders  a  posse  organized  to  suppress  a  riotous  combination  that, 
for  several  days,  had  been  practically  in  possession  of  the  Mis- 
souri Pacific  Miilway  yards  in  Fort  Worth.  This  riotous  combi- 
nation had  prevented  the  railway  company  from  operating  or 
moving  its  trains,  by  such  means  as  "killing"  the  engines  and 
imcoupling  the  cars.  Witness  was  officially  called  upon  to 
quell  the  disturbance,  and  his  posse  was  organized  for  that  pur- 
pose. For  two  or  three  days  prior  to  the  said  third  day  of  April 
witness  had  labored  hard  to  protect  the  train  men  in  the  operar 
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tion  of  the  trains,  and  during  that  time  he  saw  large  crowds  of 
strikers  congregated  in  the  yards,  disabling  trains,  etc.  On  the 
morning  of  April  3  witness  detailed  a  number  of  his  posse  to  go 
to  Hodge  and  board  the  south  bound  coal  train,  while  he  dis- 
tributed the  remainder  of  his  posse  in  the  railway  yards.  R.  W., 
or  "  Dick,"  Townsend,  was  one  of  the  posse  detailed  and  sent  to 
Hodge.  The  posse  was  placed  on  the  train  to  guard  it  through 
Fort  Worth  and  take  it  South.  A  crowd,  consisting  of  at  least  a 
thousand  men,  congregated  at  and  about  the  railway  yards 
before  the  said  coal  train  arrived,  and  as  the  train  approached 
the  yards,  bound  south,  the  said  crowd  rushed  towards  it  with  a 
**  whoop/*  It  was  also  **  flagged  "  by  a  Mrs.  Eagan  and  another 
woman,  but  it  made  no  stop. 

J.  J.  Fulf ord  was  the  next  witness  for  the  State.  He  testified, 
in  substance,  that  he  was  one  of  the  detail  of  the  sheriff's  posse 
placed  on  the  coal  train  at  Hodge,  on  the  fatal  April  3.  The 
said  detail  was  ordered  by  the  sheriff  to  escort  the  train  through 
Fort  Worth  to  the  junction  of  the  Missouri  Pacific  with  the  Fort 
Worth  &  New  Orleans  railway,  at  the  "cut,"  about  three  miles 
south  of  Fort  Worth.  Witness  boarded  the  said  train  at  a  point 
north  of  Fort  Worth,  and  went  with  it  through  Fort  Worth  and 
to  the  jimption.  His  position  was  on  the  running  board  of  the 
engine,  on  the  east  side.  When  the  train  reached  the  yards  in 
Fort  Worth  it  was  "flagged"  by  two  women,  but  the  train 
passed  through  the  yards  and  the  large  body  of , strikers  there 
collected,  and  moved  south,  without  stopping.  No  obstructions 
were  encountered  until  the  train  approached  within  about  one 
hundred  feet  of  the  switch  at  the  crossing  of  the  Fort  Worth  and 
New  Orleans  railway,  wher«  it  was  discovered  that  the  switch 
was  thrown,  and  the  train  stopped.  Witness  did  not  see  who 
threw  the  switch,  but  just  as  the  train  stopped  he  saw  a  party  of 
four  or  five  men  standing  near  the  switch,  on  the  east  side  of. 
the  Missouri  Pacific  track.  As  soon  as  the  train  stopped,  OflScers 
Jim  Courtright,  Jim  Thomason,  Ruf e  James  and  Dick  Townsend 
jumped  off  the  engine  and  started  towards  the  switch,  by  which  • 
time  the  parties  near  the  switch  started  towards  the  train. 
Courtright  and  his  party  met  them,  placed  them  under  arrest, 
and  searched  for  arms,  of  which  none  were  f oimd.  Courtright 
then  placed  Townsend  in  charge  of  the  men,  and  with  Thomason 
and  James,  started  back  towards  the  engine.  Witness  was  then 
on  the  ground,  just  east  of  the  engine.  About  the  time  that 
Courtright  and  his  party  started  back  towards  the  engine,  the 
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witness,  looking  southeast  from  the  engine,  saw  a  party  of  five 
or  six  men,  armed  with  Winchesters,  squatted  or  kneeling 
behind  a  ravine,  about  seventy-five  or  one  himdred  yards  from 
the  engine.  Their  guns  were  pointed  directly  at  the  engine. 
Witness,  seeing  that  the  men  were  going  to  shoot,  motioned 
his  hand  towards  the  ravine  and  called  to  them:  ** Gen- 
tlemen, don't  shoot.''  Witness  had  not  yet  drawn  his  pistol. 
Witness  had  hardly  uttered  the  words  quoted,  when  the  parties 
behind  the  ravine  fired  their  first  volley.  Witness  then  began 
to  scramble  for  a  position  on  the  other  side  of  the  engine,  when 
a  ball  struck  and  broke  both  of  his  legs.  He  rolled  over  to  the 
embankment,  drew  his  pistol  and  commenced  shooting.  The 
witness  saw  the  man  Hardin  fire  the  shot  that  struck  him. 
The  first  shot  fired  was  the  one  that  struck  witness.  None  of 
the  officers,  so  far  as  witness  saw  or  knew,  drew  their  pistols 
imtil  after  the  first  volley  wajs  fired  by  the  men  in  the  ravine. 
Among  the  men  who  had  guns  and  fired  from  the  ravine,  the 
witness  recognized  the  defendant  and  Hardin,  Nac!^  and  Pierce. 
The  volley  fired  by  the  men  at  the  officers  opened  the  fight,  and 
the  firing  became  general.  The  officers  had  pistols  only,  which 
were  not  efl^ective  at  the  long  distance  between  the  contending 
forces,  and  the  strikers  had  Winchesters.  Witness  and  Officers 
Charley  Sneed  and  Dick  Townsend  were  wounded  in  the  fight, 
Townsend  dying  on  the  same  evening.  The  ground  on  the 
battle  field  sloped  from  west  to  east.  There  was  a  cut  in  the 
embankment,  at  a  point  inmiediately  north  of  the  switch.  Part, 
of  the  train  was  in  that  "  cut"  when  the  fight  occurred.  It  was 
impossible  for  those  on  the  engine  to  see  the  parties  in  the  ravine 
until  the  engine  passed  through  the  cut.  Townsend,  when  shot, 
was  facing  the  men  in  the  ravine.  Witness  was  then  in  front  of 
Townsend,  lying  on  the  ground,  with  both  legs  broken. 

C.  E.  Nicewamer  testified,  for  the  State,  that  he  was  fireman 
on  the  ill  fated  coal  train  which  left  Hodge  on  the  morning  of 
April  3,  1886,  boimd  for  Alvarado.  Twelve  or  fifteen  officers, 
serving  as  an  escort,  were  on  board  that  train.  Two  women 
flagged  the  train  on  its  passage  through  the  yards,  but  it  did  not 
stop.  Witness's  position  as  fireman  was  on  the  east  side  of  the 
tender.  The  cut  mentioned  by  previous  witnesses  was  about  a 
train's  length  north  of  the  switch  at  the  crossing  of  the  Fort 
Worth  and  New  Orleans  railway,  thre^  miles  south  of  Fort 
Worth.  When  the  train  going  south  emerged  from  that  cut, 
witness^  looking  southeast,  saw  five  or  six  men  intrenched  be- 
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hind  a  ravine  about  two  hundred  yards  distant.  Some  were 
kneeling,  some  lying  down,  and  one  was  standing,  all  of  them 
with  Winchester  guns  bearing  upon  the  engine.  The  train  con- 
tinued south  until  it  reached  a  point  about  fifty  feet  north  of  the 
switch  when  it  stopped,  and  witness  saw  that  the  switch  had 
been  thrown.  He  then  observed  four  or  five  parties  approaching 
the  train  from  the  direction  of  the  switch.  Courtright,  Town- 
send,  Thomason  and  James  got  off  the  engine  on  the  west  side, 
went  to,  arrested  and  searched  the  said  five  men,  who  were 
then  placed  in  Townsend's  charge.  Courtright  and  Thomason 
then  went  towards  the  men  in  the  ravine  and  called  to  them: 
*'You  will  have  to  surrender."  Instead  of  surrendering,  how- 
ever, the  men  in  the  ravine  opened  fire.  At  that  time  the 
officers  had  their  pistols  out  and  in  their  hands,  but  not  one  of 
them  was  presented.  The  officers  returned  the  fire  and  the 
shooting  became  general.  Townsend,  while  facing  the  ravine, 
at  the  head  of  the  engine,  was  shot  through  the  breast.  During 
the  fight  some  of  the  men  crossed  from  the  ravine  to  some  piles 
of  cross  ties  and  nail  kegs  lying  along  the  track  of  the  Fort 
Worth  and  New  Orleans  track,  and  from  that  protection  fired 
into  the  train.  The  fight  lasted  about  ten  minutes.  The  cas- 
ualties to  the  posse  showed  officers  Townsend,  Sneed  and  Ful- 
ford  wounded.  They  were  placed  on  the  train  and  taken  to 
Fort  Worth  as  soon  as  the  fight  was  over.  Had  the  train  not 
stopped  when  it  did  the  switch  would  have  thrown  it  from  the 
Missouri  Pacific  track  to  the  Fort  Worth  &  New  Orleans  track, 
and  might  have  caused  a  derailment,  or  even  a  wreck.  This 
witness  was  here  shown  a  diagram  of  the  battle  ground,  which 
he  said  he  helped  to  make,  and  knew  to  be  correct  It  ia  as 
follows; 
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Explaining  this  diagram,  the  witness  said  that  the  track  of-  the 
Missouri  Pacific  Railway  ran  north  and  south.  The  Fort  Worth 
and  New  Orleans  railway  track  crossed  the  same  from  northwest 
to  southeast.  The  switch  connecting  the  side  track  of  the  Fort 
Worth  &  New  Orleans  railway  with  the  Missouri  Pacific  was  a 
little  south  of  the  crossing.  The  coal  train  halted  with  the  head  of 
the  engine  near  the  crossing.  When  the  train  stopped,  Townsend 
took  charge  of  the  men  arrested  at  a  point  near  the  head  and 
west  of  the  engine,  which  point  is  marked  on  the  diagram  with 
a  dot  under  a  T.  When  the  stop  brakes  were  applied,  the  train 
*' slacked  back"  eight  or  ten  feet,  throwing  the  rear  end  of  the 
train  into  the  cut.  The  six  men  with  guns  were  in  the  ravine, 
southeast  of  the  engine. 

J.  W.  Thomason,  J.  P.  Witcher,  W.  R.  Tucker  and  A.  C. 
Brandon,  officers,  and  Ed  Smith,  engineer,  on  board  the  coal 
train,  testifying  for  the  State,  gave  the  same  general  account  of 
the  fight  as  that  given  by  previous  witnesses,  all  of  them  swear- 
ing that,  while  the  officers  had  their  pistols  in  their  hands  when 
Courtright  summoned  the  men  in  the  ravine  to  surrender,  none 
of  them  had  their  pistols  presented  at  the  party.  All  of  them 
testified  that  the  men  in  the  ravine  opened  fire,  except  Smith, 
who  said  that  he  was  eng^aged  with  his  engine  at  the  time  and 
did  not  know  which  party  fired  the  first  shots. 

David  Stewart  testified,  for  the  State,  that  he  witnessed  the 
fight  from  a  bam,  on  which  he  was  at  work,  about  three  hundred 
yards  distant  from  the  railway  track.  A  few  minutes  before  the 
coal  train  reached  the  cut,  he  saw  five  or  six  men  armed  with 
Winchesters  run  to  and  take  position  in  the  ravine,  and,  while 
the  train  was  passing  through  the  cut,  witness  saw  four  or  five 
men  manipulating  the  switch  near  the  crossing.  The  train 
stopped  before  reaching  the  crossing,  and  the  five  men  who  had 
manipulated  the  switch  were  arrested  and  searched  by  some  men 
who  got  off  the  train.  The  firing  soon  opened,  the  first  shots 
being  fired  by  the  men  in  the  ravine. 

John  Stephens  was  the  next  witness  for  the  State.  He  testi- 
fied that  he  was  deputy  sheriff  of  Hill  county,  Texas.  Early  in 
July,  1886,  witness  met  the  defendant  in  Cleburne,  Texas.  De- 
fendant then  proposed  to  go  home  with  witness,  who  lived  in 
the  country,  to  spend  the  night.  In  the  course  of  the  conver- 
sation defendant  said  that  he  was  in  the  fight  near  Fort  Worth, 
and  would  soon  tell  the  witness  all  about  it.  Witness  and  de- 
fendant then  looked  u"^  Doctor  Douglas,  in  whose  wagon  wit- 
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ness  came  to  town,  and  they  got  in  the  wagon  with  Doctor 
Douglas  and  started  home.  Defendant  stayed  with  Doctor 
Douglas  that  night,  and  came  to  witness's  house  next  day,  and 
witness  hired  him  to  work  for  him.  On  the  following  day  wit- 
ness and  the  defendant  went  fishing,  and  on  that  day,  and 
while  fishing,  defendant  told  witness  about  the  fight.  He  said 
that  they,  referring  to  himself  and  those  acting  with  him,  received 
a  telegram  from  Martin  Irons,  directing  them  to  hold  Fort 
Worth;  that,  acting  upon  that  telegram,  he  and  Hardin  and 
Pierce  and  some  others  got  Winchesters  and  took  position  in 
the  ravine  east  of  the  crossing  of  the  railroad  track,  their  pur- 
X>08e  being  to  stop  the  train;  that  they  had  left  instructions  with 
two  women,  one  a  Mrs.  Eagan,  to  flag  and  stop  the  train  on  its 
passage  through  the  yards  and  kill  the  engine,  and  that  he,  on 
the  day  before,  showed  Mrs.  -Eagan  and  the  other  woman  how 
to  kill  an  engine;  and  that  it  was  understood  that,  if  the  women 
failed,  he  and  his  associates  were  to  stop  the  train  at  the  cross- 
ing; that  the  train  stopped  near  the  crossing,  and  some  officers 
got  off  and  arrested  the  men  who  threw  the  switch;  that  after 
arresting  the  men  the  officers  started  towards  them  and  ordered 
them  to  surrender,  and  "for  GkKi's  sake  not  to  shoot;'*  that  they 
fired  upon  the  officers  at  once;  that  one  of  the  officers  fell,  and 
Pierce  asked  him:  "Who  fired  that  shot?*'  that  he  replied,  "I 
•did;"  that  Pierce  then  said  "By  God,  you  got  one  of  themP  He 
said  that  the  officers  had  their  pistols  drawn  when  they  called 
upon  him  and  his  party  to  surrender;  that  the  man  he  shot  was 
standing  at  the  head  of  the  engine,  and  was  Sneed;  that  he, 
defendant,  was  the  unknown  man  of  the  party;  that  the  others 
were  known  and  had  been  indicted,  but  that  no  bill  had  been 
found  against  him.  The  witness  at  once  communicated  the  facts 
divulged  to  him  by  defendant  to  the  officers  of  Hill  and  Tarrant 
coiintiea. 

Doctor  Douglass  testified,  for  the  State,  that  when  defendant, 
on  the  night  stated  by  witness  Stephens,  stayed  at  witness's 
house,  near  Cleburne,  he  intimated  to  the  witness  that  he  was 
"on  the  dodge."  Witness  asked  him  what  he  was  "dodging" 
for.  He  replied  that  he  was  in  the  fight  of  the  strikers  with  the 
officers  in  the  previous  April.  He  said  that  since  the  fight  he 
had  been  to  Tennessee,  Arkansas  and  the  Indian  Territory  on 
foot. 

J.  H.  Walker  testified,  for  the  State,  that,  on  the  tenth  day  of 
July,  1886,  he  met  the  defendant  at  a  democratic  primary  meet- 
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ing  in  Covington,  Hill  county,  Texas.  In  the  course  of  conver- 
sation  witness  asked  him  about  the  fight  near  Fort  Worth  be- 
tween the  officers  and  the  strikers.  Defendant  appeared  embar- 
rassed, and  requested  witness  to  say  notiiing  about  the  fight  at 
that  time  and  place,  as  he  was  in  it.  He  said,  in  effect,  that  he 
used  a  Winchester  gun  in  the  figUt;  that  his  party  wedt  to  the 
crossing  to  stop  the  train;  that  he  would  have  killed  his  man 
had  he  not  hidden  his  head  behind  the  rails,  and  that  a  ball 
passed  through  his  own  clothes. 

The  State  closed. 

The  first  two  witnesses  for  the  defense  testified,  in  substance,, 
that  they  were  near  the  crossing  at  the  time  the  fight  between 
the  officers  and  the  strikers  occurred.  Several  shots  were  fired 
by  parties  on  board  the  train,  and  before  the  train  stopped. 
Neither  of  the  witnesses  saw  anybody  east  of  the  crossing,  nor 
did  they  hear  or  see  any  shooting  from  that  direction. 

R.  H.  Tucker  testified,  for  ttie  defense,  that  he  heard  Jim 
Courtright  testify  on  the'  habeas  corpus  trial  of  the  defendant, 
and  that,  on  that  trial,  Courtright  testified  that  Townsend  was 
shot  in  the  back,  and  that  his,  Townsend's,  coat  was  powder 
burned.  This  witness  testified,  however,  that  he  examined 
Townsend's  body  after  it  was  brought  back  to  Fort  Worth.  The 
ball  entered  the  front  of  the  body.  There  was  coal  dust  on  the 
back. 

The  defense  closed. 

The  State  introduced  W.  P.  Thomas,  who  testified  that  he  ex- 
amined Townsend's  body  after  it  was  brought  back  to  Fort 
Worth.  The  ball  entered  Townsend's  breast.  The  coat  was  not 
powder  burned. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

M.  D.  Priest^  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney  Qeneral,  for  the  State. 

Hurt,  Judge.  An  application  for  a  change  of  venue,  alleging 
the  existence  of  such  prejudice  against  the  defendant  as  would 
prevent  him  from  having  a  fair  and  impartial  trial  in  Tar)*ant 
county,  supported  by  the  affidavit  of  three  compurgating  wit- 
nesses, was  filed  in  this  case.  To  controvert  this,  the  State  pre- 
sented an  affidavit,  sworn  to  by  thirteen  citizens,  attacking  the 
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means  of  knowledge  of  the  compurgators  and  denying  the  ex- 
istence of  such  prejudice.  This  latter  was  supplemented  by 
another  affidavit,  sworn  to  by  six  persons,  covering  the  same 
ground  of  contest. 

It  is  made  to  appear,  by  a  bill  of  exceptions,  that,  after  each » 
of  the  three  compurgators  had  been  examined  touching  his 
means  of  knowledge  and  the  existence  of  prejudice,  the  State 
called  one  Tucker,  and  asked  him  **if  there  was  sufficient  preju- 
dice in  Tarrant  county  to  prevent  a  fair  trial?"  To  this  question 
the  defendant  objected,  upon  the  ground  that  'Hhe  existence  of 
prejudice  was  not  in  issue,"  and  asked  the  court  what  was  the 
issue  to  be  determined,  whereupon  the  court  stated,  in  reply  to 
«aid  question,  that  "the  means  of  knowledge  of  the  compurgators 
was  the  issue  to  be  determined,  but  that  the  court  would  over- 
rule the  objection  and  admit  the  evidencel"  This  evidence  was 
admissible  as  bearing  upon  the  means  of  knowledge  of  the  com- 
purgators. 

Respecting  the  application  for  a  continuance,  it  is  suffit^ient  to 
say  that,  waiving  the  question  of  diligence,  in  the  light  of  the 
subsequently  developed  testimony,  the  error  in  overruling  the 
application — ^if  error  there  was — became  harmless,  since  the  de- 
sired testimony  was  shown  to  be  either  inamaterLsil  or  probably 
untrue. 

The  assig^nment  of  error  with  regard  to  the  ruling  that  M.  A. 
Chambers  was  a  competent  juror  was  not  well  taken.  The  bill 
of  exceptions  taken  to  the  ruling  does  not  show  he  either  sat  in 
the  case  or  that  he  was  peremptorily  challenged  by  the  defend- 
ant, and  that  an  objectionable  juror  was  forced  upon  him  after 
his  challenges  were  exhausted. 

Upon  .the  evidence,  two  theories  of  the  homicide  arose:  The 
State's  witnesses  established  a  case  wherein  the  appellant  and 
those  acting  with  him  made  an  imlawful  and  deadly  attack  upon 
a  sheriff's  posse  in  the  discharge  of  duty,  of  whom  the  deceased 
was  one;  part  of  the  appellant's  testimony  went  to  show  that  the 
attack  upon  his  party  was  begun  by  the  posse,  by  the  display  and 
use  of  deadly  weapons.  If  the  State's  version  was  the  true  one, 
the  homicide  resulting  was  murder  of  the  first  degree;  the  de- 
fendant's, if  true — putting  it  in  the  light  most  favorable  to  him — 
showed  a  case  of  killing  in  self  defense.  Upon  both  these  theo- 
ries the  instructions  were  full  and  fair;  and  the  court  was  not 
required  to  charge  upon  either  murder  of  the  second  degree  or 
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manslaughter,  since  neither  could  legitinw^tely  arise  upon  the 
evidence. 

Other  grounds  of  exception  have  received  like  careful  consid* 
eration  as  those  discussed,  and  none  of  them  are  believed  to  he 
tenable.    We  find  no  error  of  law  in  the  record. 

Upon  the  facts  there  is  still  less  room  for  question.  If  the 
other  evidence  had  left  the  guilty  complicity  of  the  appellant  in 
doubt,  there  still  remained  to  confute  and  condemn  him  his  own 
declarations  and  confessions,  made  to  unimpeached  witnesses 
and  deposed  to  upon  the  triaL    The  judgment  will  be  affirmed 

AfflrtnecU 
Opinion  delivered  November  16, 1887. 


I  38    288| 
^^   -^  '  No    2715 

37    484 

"  John  Bubks  v.  The  State. 

1.  Pbacticb— Former  Oonvictiow— Verdict.— The  proyision  of  the  stat- 

ute (Code  Crim.  Proo.,  art  713)  which  requires  that  in  passing  upon  a 
si>eoial  plea  (such  as  a  plea  of  former  conyiction)  ioterposed  as  a  defense 
to  a  prosecution  for  crime,  the  verdict  shall  si>ecially  find  whether  the 
plea  is  true  or  untrue,  is  mandatory,  and  can  not  be  eluded  upon  the 
ground  that  the  failure  of  the  verdict  to  so  find  worked  no  prejudice  to 
the  accused. 

2.  Same— FoROERY.— The  prosecution  in  this  case  was  for  attempting  to 

pa9S  a  forged  instrument  to  one  H.  The  evidence  adduced  upon  the  plea 
of  former  conviction  showed  that  the  instrument  described  in  the  two 
indictments  was  one  and  the  same,  but  that  the  other  attempt  was  to 
pass  it  to  another  person  than  H.,  at  a  different  time  and  plaes.  ffeldy 
that  the  transactions  were  different,  and  constituted  different  and  dis- 
tinct offenses;  wherefore  a  conviction  tot  the  one  could  not  bar  a  prose- 
cution for  the  other. 

8.  Same— Evidence— Intent— Charge  of  the  Court.— As  tending  to 
establish  the  fraudulent  intent  of  the  accused  in  the  transaction  for 
which  he  was  on  trial,  it  was  competent  for  the  State  to  prove  that,  at 
a  different  time  and  place  on  the  same  day,  the  accased  attempted  to 
Has*  the  forged  instrument  to  a  different  person  than  the  party  alleged 
as  the  injured  person  in  the  indictment  But  the  failure  of  the  charge 
to  limit  and  circumscribe  the  purpose  and  object  of  such  evidence  was 
fundamental  error. 

4.  Same.— It  is  not  only  the  province,  but  it  is  the  duty  of  the  trial  judge 
to  construe  an  alleged  forged  instrument,  and  to  instruct  the  jury  as  to 
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its  legal  effect,  had  it  been  genoine.  In  this  case,  the  court  properly 
charged  that,  if  the  alleged  forged  iostniment  were  genuine,  it  would 
create  a  pecuniary  obligation. 

5.  Same.— Objections  to  the  admission  in  eyidenoe  in  this  case  of  the  alleged 

forged  instrument  were  properly  overruled,  inasmuch  as  the  letter  S, 
before  the  figures  $48.00,  imports  nothing,  is  no  part  of  the  said  instru- 
ment, and  constitutes  no  part  of  the  description  of  the  said  instrumeut. 

6.  S^MB— Confessions.— Tlie  trial  court  did  not  err  in  admitting  in  evidence 

the  declarations  of  the  defendant  with  regard  to  the  transaction  involved 
in  the  prosecution,  made  by  him  when  not  in  custody  nor  under  arrest. 
Nor  was  it  error  to  permit  the  State  to  prove  that  defendant  was  known 
by  another  name  than  that  he  ajss'umed  in  the  county  of  the  forum. 

Appeal  from  tlie  District  Court  of  Taylor.  Tried  below  before 
the  Hon.  T.  H.  Conner. 

The  conviction  in  this  case,  supplemented  by  a  term  of  three 
years  in  the  penitentiary  as  punishment,  was  had  imder  an  in- 
dictment which  charged  that  defendant,  on  the  twenty-sixth  day 
of  August,  1887,  in  Taylor  coimty,  Texas,  attempted  to  pass  to 
one  H.  A.  Hart  a  certain  forged  instrument  in  writing,  which, 
as  shown  in  the  indictment^  and  afterward  in  evidence^  reads 
as  follows; 

"No.  6, 

"Ballinobr,  Texas,  July  15, 1887. 
"First  National  Bank  of  Ballinger  pay  to  John  Burks  or 
bearer  the  siun  off  forty-three  43  dollars. 
"S  ♦43.00.  D.  E.  Sims.'* 

To  this  prosecution  the  defendant  pleaded  specially  his  former 
conviction  for  attempting  to  pass  the  same  instrument  described 
in  this  indictment.  The  indictment  attached  .to  this  plea  as  an 
exhibit  described  the  same  written  instnunent,  but  alleged  the 
attempt  to  pass  it  on  one  B.  S.  Tuttle. 

R  8.  Tuttle  was  the  first  witness  for  the  State.  He  testified, 
in  substance,  that,  in  August,  1887,  he  was  a  clerk  in  the  dry 
goods  store  of  Mr.  Laposki,  in  Abilene,  Taylor  county,  Texas. 
On  the  morning  of  the  twenty-seventh  day  of  that  month  the 
defendant  and  another  person  came  into  said  store,  and  defend- 
ant asked  to  be  shown  some  clothing.  He  then  selected  for  pur- 
chase clothing  to  the  amount  of  six  dollars  and  twenty-five  cents, 
and  offered  the  witness  in  payment  the  check  now  in  evidence. 
Witness  told  him  to  go  back  to  the  desk  and  indorse  it.    Def  end- 
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ant  went  alone  to  the  desk,  and  witness  saw  him  dip  a  pen  into 
an  inkstand,  and  then  bend  his  body  over  the  desk  as  if  writing. 
He  soon  brought  the  check  back  to  witness  with  his  name  'in- 
dorsed on  the  back.  The  indorsement  was  yet  ink  wet  when  he 
again  tendered  it  to  witness.  He  then  told  the  witness  that  he 
had  been  employed  on  the  ranch  of  D.  E.  Sims,  and  that  the 
check  was  drawn,  signed  and  given  to  him  as  wages  by  Sims's 
wagon  boss,  who  had  authority  from  Sims,  and  ordinarily  signed 
Sims's  checks.  Witness  had  no  authority  to  accept  the  check, 
and  declined  to  do  so.  Witness  was  positive  that  no  person  was 
with  defendant  at  the  desk  when  he  indorsed  thie  check.  The 
witness  testified,  for  the  State,  on  another  prosecution  of  this 
same  defendant  (Case  No.  582)  for  attempting  to  pass  a  forged 
instrument,  his  testimony  on  that  trial  and  on  this  being  the 
same. 

H.  A.  Hart  testified,  for  the  State,  that,  in  August,  1887,  he  was 
clerking  in  Bledsoe's  store,  in  Abeline,  Taylor  county,  Texas. 
About  nine  o'clock  on  the  night  of  August  26,  the  defendant  and 
another  person  came  into  Bledsoe's  store,  and  defendant  selected 
for  purchase  five  dollars  and  seventy-five  cents  worth  of  cloth- 
ing, and  offered  witness  the  check  in  evidence,  directing  him  to 
take  pay  out  of  it.  He  said  that  he  received  the  check  as  pay- 
ment for  his  work  on  the  TOD  ranch,  on  the  Colorado  river, 
near  Ballinger.  Witness  handed  the  check  to  young  Mr.  Bled- 
soe, who  declined  to  cash  it,  and  handed  it  back  to  witness. 
Witness  then  handed  it  back  to  defendant,  and  told  him  to  call 
again  next  morning.  He  called  again  between  eight^and  nine 
o'clock  on  the  next  morning,  and  selected  a  handkerchief,  mak- 
ing his  bill  seven  dollars,  and  again  presented  the  check.  Mr. 
Bledsoe,  the  proprietor  of  the  store,  examined  the  check  and 
declined  to  cash  it.  Defendant  said  then  that  he  had  worked  for 
Sims,  and  that  the  check  was  signed  by  Sims's  wagon  boss,  and 
was  given  to  him  for  work.  The  check  exhibited  in  evidence 
was  the  same  offered  by  defendant  to  witness,  but  since  that  time 
it  had  been  indorsed.  Witness  testified  for  the  State,  on  a  previ- 
ous trial  of  the  defendant  in  case  No.  582,  for  an  attempt  to  pass 
a  forged  check.  His  testimony  on  that  trial  was  substa^tially 
the  same  as  his  testimony  on  this  trial. 

Albert  Bledsoe  testified,  for  the  State,  to  the  same  facts  as  tes- 
tified by  Hart. 

Robert  Burch  testified,  for  the  State,  that  in^ugust,  1887,  he 
was  constable  of  the  Abeline  precinct,  in  Taylor  county.    On  the 
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morning  of  the  twenty-seventh  day  of  that  month,  he  saw  the 
defendant  standing  near  the  bank  comer,  and,  having  heard 
some  suspicions  expressed  about  a  check  the  defendant  had  in 
his  possession,  the  witness  called  him  and  asked  him  about  it. 
He  said  that  the  check  was  given  him  as  a  balance  on  wages  due 
him  as  a  late  employe  on  the  TOD  ranch,  and  that  he  could  get 
Mr.  Watson,  of  Abeline,  to  identify  him.  Witness  had  not  then 
arrested  him,  and  had  no  warrant  for  him,  nor  had  a  complaint 
then  been  filed  against  him,  but  witness  did  not  intend  to  let  him 
get  away  unless  he  accounted  for  his  possession  of  the  check. 
Witness  went  with  him  to  Watson,  who  failed  to  identify  him, 
and  then  witness  arrested  him.  Witness  testified,  substantially 
as  he  has  here  testified,  in  case  No.  582,  against  the  defendant 
for  attempting  to  pass  a  forged  check. 

The  State  then  introduced  in  evidence  the  check  described  in 
the  indictment,  and  called  D.  E.  Sims  to  the  stand.  Mr.  Sims 
testified  that  he  owned  the  TOD  ranch,  on  the  Colorado  river, 
near  Ballinger,  but  that  he  did  not  know  the  defendant;  had 
never  had  the  defendant  in  his  employ  on  his  said  ranch  or  else- 
where; had  never  owed  the  defendant  any  sum  of  money;  had 
never  signed  a  check  in  his  favor,  and  had  never  authorized  any- 
body else  to  do  so,  and  had  never  had  a  wagon  boss  in  his  employ. 
Witness  had  done  his  banking  with  the  First  National  Bank  of 
Ballinger  for  a  year  or  more.  He  knew  of  no  other  D.  E.  Sims, 
nor  of  any  other  TOD  ranch,  than  himself  and  his  said  ranch. 
The  witness  testified,  for  the  State,  in  cause  No.  582,  against  the 
defendant,  for  attempting  to  pass  a  forged  instrument,  substan- 
tially as  he  has  testified  on  this  trial. 

J.  E.  Thomas  testified,  for  the  State,  that  he  had  known  the 
defendant  for  ten  years.  He  knew  him  in  Callahan  and  Coleman 
counties  as  Buck  White,  and  by  no  other  name,  and  as  the  son 
of  Mrs.  White,  whom  the  witness  well  knew. 

The  State  closed. 

The  defense  introduced  in  evidence  the  indictment  described 
in  the  defendant's  plea  of  former  conviction,  and  the  judgment 
of  the  court  pronounced  upon  the  verdict  of  the  jury,  and  the 
case  was  closed. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

No  brief  for  appellant. 
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W.  L.  Davidson,  Assistant  Attorney  Gteneral,  for  the  State. 

WiLLSON,  Judge.  I.  Defendant's  special  plea  of  former  con- 
viction is  in  due  form,  and  upon  its  face  presents  a  valid  bar  to 
the  prosecution  in  this  case.  The  trial  judge  properly,  and  under 
appropriate  instructions,  submitted  the  issue  raised  by  said  plea 
and  the  evidence  adduced  in  support  thereof  to  the  jury,  except 
that  the  jury  were  not  instructed,  as  they  should  have  been, 
that  they  must  say  in  their  verdict  that  the  matters  alleged  in 
said  plea  were  true  or  untrue.  (Code  Crim.  Proc,  art.  712.)  It 
has  been  repeatedly  held  that  where  a  special  plea  is  submitted 
to  the  jury  the  verdict  must  expressly  determine  whether  the 
plea  is  true  or  untrue,  and  that  an  omission  to  so  find  is  error 
for  which  the  conviction  must  be  set  aside.  (Smith  v.  The  State, 
18  Texas  Ct.  App.,  329,  and  cases  there  cited.) 

It  may  be  contended,  however,  that  such  omission  is  harmless 
and  not  reversible  error  where  the  evidence  shows  that  the  con- 
viction pleaded  was  not  for  the  same  offense,  but  for  an  entirely 
different  offense  than  the  one  for  which  the  defendant  was  then 
on  trial.  Were  it  not  for  the  mandatory  terms  of  the  statute, 
requring  the  jury  directly  and  expressly  to  state  in  their  verdict 
their  finding  upon  the  plea,  we  would  be  inclined  to  so  hold,  but 
we  think  it  best  to  adhere  to  the  plain  words  of  the  statute,  and 
the  decisions  heretofore  made  constniing  it.  In  view  of  another 
trial  of  the  case,  we  will  say  that;  in  our  opinion  the  special  plea 
of  former  conviction  was  not  sustained  by  the  evidence.  Said 
former  conviction  was  for  attempting  to  pass  a  forged  instru- 
ment in  writing  to  a  different  person  than  the  person  named  in 
this  indictment,  and,  as  the  evidence  conlusively  proves,  at  a 
different  time  and  place.  The  transactions  were  different,  and 
constituted  different  offenses,  although  the  forged  instrument 
attempted  to  be  passed  was  the  same.  The  two  attempts  are  as 
distinct  and  separate  as  would  be  two  assaults  committed  upon 
different  persons  at  different  times  and  places,  but  with  the 
same  weapon. 

II.  Upon  the  trial  the  State  proved,  not  only  the  attempt  to 
pass  the  forged  instrument  to  the  party  alleged  in  the  indict- 
ment, but  also  that  the  defendant  attempted  to  pass  said  instru- 
ment, on  the  same  day,  but  at  a  different  time  and  place,  to 
another  person.  This  evidence  was  admissible  to  prove  the 
defendant's  fraudulent  intent  with  respect  to  the  attempt  for 
which  he  was  on  trial;  but  the  court,  in  its  charge  to  the  jury. 
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failed  to  restrict  said  evidence  to  tlie  purpose  for  which  it  was 
admitted  by  proper  instructions  to  the  jury,  which  omission  is 
reversible  error,  although  not  excepted  to.  (Washington  v.  The 
State,  23  Texas  Ct.  App.,  336;  Maines  v.  The  State,  Id.,  668; 
Davidson  v.  The  State,  22  Texas  Ct.  App.,  373;  Taylor  v.  The 
State,  Id.,  630.) 

III.  It  was  not  only  proper,  but  it  was  the  duty  of  the  court 
to  construe  the  written  instrument  alleged  to  be  forged,  and  to 
instruct  the  jury  as  to  its  l^al  effect  had  it  been  genuine.  It 
was  not  error  for  the  court  to  instruct  the  jury  that  the  alleged 
forged  instrument  involved  in  this  case  would,  if  it  had  been 
genuine,  have  created  a  pecuniary  obligation. 

IV.  It  was  not  error  to  overrule  the  defendant's  objection  to 
the  admission  in  evidence  of  the  alleged  forged  instrument. 
There  was  no  material  variance  between  the  instrument  alleged 
and  that  offered  and  admitted  in  evidence.  The  letter  S  before 
the  figures  $43.00,  as  it  appears  in  the  instrument  set  forth  in  the 
indictment,  does  not  appear  to  be  a  part  of  said  instrument,  or 
to  import  anything.  It  certainly  does  not  in  any  way  affect  the 
character  of  the  instrument,  and  constitutes  no  part  of  its  de- 
scription. 

V.  It  was  not  error  to  admit  in  evidence  the  statements  made 
by  the  defendant  to  the  witness  Robert  Burch,  as  the  evidence 
satisfactorily  shows  that,  at  the  time  the  defendant  made  said 
statements,  he  was  not  under  arrest  or  in  custody,  but  was  a 
free  man,  and  made  said  statements  volimtarily.  Nor  was  it 
error  to  permit  the  State  to  prove  that  the  defendant  was  known 
in  another  coimty  by  a  different  name  than  the  one  he  assumed 
in  the  county  of  the  prosecution.  This  testimony  was  admissible 
for  the  purpose  of  identifying  him,  and  as  a  circumstance  tend- 
ing to  prove  his  intent  with  respect  to  the  alleged  forged  instru- 
ment. 

It  is  not  necessary  that  we  should  determine  the  question  pre- 
sented with  regard  to  the  formation  of  the  jury  which  tried  this 
case,  as  that  question  will  not  arise  on  another  triaL 

Because  of  the  errors  we  have  mentioned  the  judgment  is 
reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Opinion  delivered  November  23, 1887. 
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No.  2716. 
iTass  John  Burks  v.  The  STAXEt 

»7    484 
37    485 

Attsbcpt  to  Uttbr  a  Forobo  Instrumbnt— Evidsncb— Chargb  of  thb 
Court.— While  it  was  competent,  in  a  prosecution  for  atempting  to 
pass  a  forged  instmment,  for  the  State  to  prove  that  the  aceosed  at- 
tempted to  pass  the  same  forged  instrument  to  another  than  the  person 
alleged  in  the  indictment,  and  at  another  time  and  place,  it  was  ineam- 
bent  on  the  court  to  charge  the  jury  that  such  evidence  was  admissible 
only  upon  the  issue  of  the  fraudulent  intent  of  the  accused  in  the  trans- 
action on  triaL    Omission  to  so  charge  was  fundamental  error. 

Appeal  from  the  District  Court  of  Taylor.    Tried  below  before 
the  Hon.  T.  H.  Conner. 

The  conviction  in  this  case  was  for  attempting  to  pass  to  one 
R.  S.  Tuttle,  the  same  forged  instrument  which  is  set  out  in  the 
statement  of  the  preceding  case  of  Burks  v.  The  State.  This  is 
the  cause  referred  to  by  the  witnesses  in  the  preceding  case  as  the 
cause  number  five  himdred  and  eighty-two  on  the  district  court . 
docket  of  Taylor  county.  The  penalty  assessed  in  this  case 
was  a  term  of  two  years  in  the  penitentiary. 

No  brief  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

Wn-LSON,  Judge.  Upon  the  trial  of  this  case,  the  State  proved 
that  the  defendant  attempted  to  pass  the  alleged  forged  instru- 
ment to  another  party  than  the  one  named  in  the  indictment,  and 
at  another  time  and  place.  While  this  testimony  was  competent 
as  tending  to  show  the  intent  of  the  defendant  in  attempting  to 
pass  said  instrument  to  the  party  named  in  the  indictment, 
it  was  nevertheless  extraneous,  and  the  court  should  have  ex- 
plained to  the  jury,  in  its  charge,  the  purpose  for  which  it  was 
admitted,  and  directed  that  it  could  be  considered  by  them  for 
no  other  purpose,  and  that  they  could  not  convict  the  defendant 
for  any  other  attempt  to  pass  said  instrument  them  the  specific 
one  alleged  in  the  indictment.  (Burks  v.  The  State^  ante^  p.  8S6.) 
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Other  questions  presented  in  this  record  have  been  determined 
in  cause  No.  2715,  between  the  same  parties,  just  decided. 

Because  the  court  omitted  to  instruct  the  jury  with  respect  to 
the  testimony  as  to  extraneous  acts  of  the  defendant,  the  judg- 
ment is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Opinion  delivered  November  23, 1887. 


No.  2704. 

Hbnry  Borders  v.  The  State.  i  I? 

1.  GAMure.— It  is  no  offeose  against  the  laws  of  this  State  to  bet  or  wager 

at  a  game  played  with  dice  or  dominoes  at  a  private  residence. 

2.  8amk— EvxDBHCS— CHARaB  o^  THB  Court—Faot  Casb.— The  evidence 

in  this  ca^e  showed  that  the  honse  in  which  the  playing  was  done  was  a 
private  residence,  bnt  that  it  had  been  frequently  resorted  to  for  the 
purpose  of  gaming.  Under  this  evidence,  the  trial  court  instructed  the 
jury  that,  if  ihe  said  house  was  *'used  commonly  and  exclusively  for  the 
purpose  of  gaming,  defendant  would  be  guilty,  even  though  the  house 
was  a  private  rebidence.^'  Held^  that  the  instruction  was  erroneous;  and 
that,  as  the  evidence  shows  that  the  house  was  a  private  residenoe,  it 
does  not  support  the  conviction. 

Appeal  from  the  County  Court  of  Ellis.  Tried  below  before 
the  Hon.  B.  McDaniel^  County  Judge. 

The  opinion  sufficiently  discloses  the  case.  The  penalty  as- 
sessed was  a  fine  of  ten  dollars. 

E.  P.  Andersony  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

Wellson,  JtJDGE.  It  is  not  an  offense  against  the  law  to  bet 
or  wager  at  a  game  played  with  dice  or  dominoes  at  a  private 
residence.  (Willson's  Texas  Crim.  Laws,  sees.  592-595.)  In  this 
case  the  evidence  shows  that  the  game  bet  at  was  played  at  a 
private  residence.    There  was  evidence  showing  that  said  resi- 
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dence  had  frequently  been  resorted  to  before  the  playing  for 
which  defendant  was  prosecuted,  for  the  purpose  of  gaming. 

In  his  charge  to  the  jury  the  trial  judge  instructed  that  if  the 
house  where  the  playing  occurred  was  "used  commonly  and  ex- 
clusively for  gaming,  the  defendant  would  be  guilty,  even  though 
said  house  was  ostensibly  a  private  residence."  This  charge  was 
excepted  to  by  the  defendant  at  the  time  of  the  trial,  because 
not  warranted  by  the  evidence.  We  think  said  charge  wrfs  er- 
roneous, and  we  are  also  of  the  opinion  that  the  conviction  is  not 
sustained  by  the  evidence,  the  playing  and  betting  having  oc- 
curred at  a  private  residence. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Opinion  delivered  November  23, 1887. 


No.  2713. 

Frank  Mtebs  v.  The  State. 

1.  Theft— EvrDRNCB— Brands.— While  a  recorded  brand  la  evidence  of 
owuership,  it  and  the  brand  found  upon  the  animal  must  correspond  and 
be  identical,  and  it  must  appear  on  the  part  of  the  animal  indicated  in 
the  record,  or  the  discrepancy  in  this  regard  mast  be  satisfactorily  ex* 
plained  by  the  evidence.  Bee  the  opinion  for  evidence  Tield  to  show  that 
the  brand  found  upon  the  animal  was  different  from  the  brand  set  out  in 
the  record,  and,  therefore,  being  the  only  evidence  on  the  issue  of  own- 
ership, and  not  sufficient  upon  that  issue,  is  insufficient  to  support  the 
conviction. 

d.  Same.— See  the  opinion  and  the  statement  of  the  case  for  evidence  held 
to  have  been  improperly  excluded,  because,  under  the  facts  in  this  case, 
it  tended  to  support  an  issue  of  identity  of  the  animal 

8.  Same.— Charge  of  the  Court.— The  evidence  in  this  case  tending  to 
support  the  defense  that  the  accused  killed  the  alleged  stolen  animal  by 
direction  of  his  employer,  the  charge  of  the  court  was  erroneous  in  not 
instructing  the  jury  that  if  they  believed  that  the  accused  took  the  said 
animal  by  direction  of  *his  employer,  for  the  use  and  benefit  of  his  em- 
ployer, believing  at  the  time  that  his  said  employer  owned  or  had  a  right 
to  appropriate  the  animal,  then  the  accused  would  not  be  fi:uiity  of  theft, 
because  of  the  absence  of  the  fraudulent  intent. 

4u  Same— Fact  Case.— See  the  statement  of  the  case  for  evidence  held  in- 
sufficient to  support  a  conviction  for  theft,  becaube  iuFufflcient  to  support 
the  allegation  of  ownership  of  the  alleged  stolen  animaL 
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Appeal  from  the  District  Court  of  Taylor.  Tried  below  before 
the  Hon.  T.  H.  Cornier. 

The  conviction  in  this  case  was  for  the  theft  of  one  head  of 
cattle,  the  property  of  John  A.  Walker,  in  Taylor  county,  Texas, 
on  the  seventh  day  of  January,  1887.  The  penalty  assessed 
against  the  appellant  was  a  term  of  two  years  in  the  peniten- 
tiary. 

Deputy  Sheriff  James  Humphreys  was  the  first  witness  for  the 
State.  He  testified  that,  on  about  January  7, 1887,  he  and  Dick 
Cato  went  to  the  ranch  of  Dock  Groimds,  in  Taylor  county,  to 
levy  on  some  horses  said  to  belong  to  Grounds.  When  they 
reached  Grounds's  ranch,  they  found  the  defendant  and  one  Tom 
Short  in  the  lot,  skinning  a  beef.  Witness  asked  them  where 
any  of  Groimds's  horses  could  be  found.  They  told  him  that  a 
bunch  of  horses  had  just  passed  beyond  the  hill.  They  displayed 
some  uneasiness  and  a  great  anxiety  for  witness  and  Cato  to 
leave.  Witness  and  Cato  got  off  their  horses  and  proceeded  to 
help  defendant  and  Short  with  the  beef.  The  witness  knew  the 
cow  at  the  time,  but  said  nothing  about  it.  Cato  cut  the  beefs 
head  off.  Witness  helped  to  carry  a  quarter  of  the  beef  into  the 
smoke  house.  He  and  Cato  passed  that  night  at  the  ranch  and 
ate  some  of  the  beef.  While  the  beef  was  being  quartered,  Cato 
turned  up  one  side  of  the  hide,  looked  at  the  brand,  and  said  that 
it  was  a  half  circle  S  cow.  The  witness  made  no  examination  of 
the  brands  on  the  hide  that  night.  On  the  next  morning  the 
witness  called  on  Jack  Green  to  show  him  the  hide.  The  hide 
was  found  lying  in  the  comer  of  the  fence,  with  two  strips  cut 
out  of  it.  No  brands  were  foimd  on  the  pieces  of  hide  left. 
Witness,  after  examining  the  pieces  of  hide,  started  back  to  the 
house,  and,  en  route,  met  the  defendant.  Defendant  asked  wit- 
ness if  he  knew  the  cow,  and  witness  replied  that  he  did;  that 
the  cow  was  branded  with  a  half  circle  S  on  the  left  side,  and 
BEK  on  the  right  side.  Defendant  said  that  witness  was  right; 
that  it  was  a  straight  S  under  a  half  circle,  and  that  he  had  done 
wrong  in  killing  the  cow,  and  added:  "  I  don't  want  you  boys  to 
give  me  away."  Witness  then  arrested  defendant,  and  some 
time  later  started  with  him  to  town.  Defendant  on  the  way 
made  an  effort  to  escape,  but  witness  fired  several  shots  at  him, 
killed  his  horse  and  secured  him.  Witness  did  not  shoot  to  kill, 
but  to  stop  the  flight  of  defendant.    Witness  had  often,  during 
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the  previous  four  or  five  months,  seen  the  butchered  cow  on  the 
irange.    All  this  occurred  in  Taylor  county. 

On  his  cross  examination,  the  witness  said  that  it  was  his  un- 
derstanding that  Jack  Green  was  the  foreman  of  Grounds's 
ranch,  and  that  defendant  was  an  employe  under  him.  When 
defendant  asked  witness  not  to  ''give  him  away,"  he  said  that 

*  for  several  days  he  had  been  looking  for  a  cow  in  the  Y — ^Y 
brand,  but  could  find  none  fat  enough  for  beef,  and  that  he 
took  tiie  cow  in  question,  thinking  she  was  an  estray.  Two  or 
three  days  after  the  arrest  of  defendant,  witness  went  back  to 
Grounds's  ranch  and  arrested  Tom  Short. 

Dick  Cato  testified,  for  the  State,  that  he  went  to  Grounds's 
^  ranch  with  James  Humphries  to  execute  a  legal  writ  upon  some 
of  Grounds's  horses.  Defendant  and  Tom  Short  were  skinning 
a  beef  in  the  lot  when  witness  and  Humphries  arrived.  During 
the  time  that  witness  and  Humphries  were  helping  defendant 
with  the  beef,  as  stated  by  Humphries,  wiiness  lifted  one  side  of 
the  hide  and  saw  that  it  was  branded  with  a  half  circle  S,  and 
perhaps  with  something  else.  When  witness  and  Humphries 
first  reached  the  ranch,  defendant  said  that  the  cow  was  in  the 
BIK  brand,  one  of  Grounds's  "little  brands."  During  the  time 
that  witness  and  Humphreys  were  at  the  ranch,  while  the  cutting 
up  of  the  beef  was  in  progress.  Short  and  defendant  showed 
considerable  xmeasiness  and  some  anxiety  for  witness  and  Hum- 
phries to  leave,  and  told  them  several  times  that  they  had  re- 
cently seen  some  horses  pass  over  the  hill.  ^  On  the  next  morning 
the  defendant  made  several  appeals  to  witness  and  Humphries 
not  to  give  him  away.  The  half  circle  S  was  known  as  the  Pea- 
cock brand.  When  witness  first  reached  the  ranch,  Short  said 
that  he  knew  nothing  about  the  cow;  that  Myers  drove  her  up, 
and  called  to  him  to  bring  him  the  gtm,  which  he  did.  Myers  at 
that  time  said  the  cow  was  of  the  BIK  brand,  which  was  one  of 
^  Grounds's  little  brands. 

On  cross  examination,  the  witness  stated  that  he  «md  Hum- 

•  phries  reached  the  ranch  on  Friday  evening,  remained  Friday 
night,  Saturday  and  Saturday  night,  and  started  to  town  on. 
Simday.  They  did  not  arrest  defendant  until  they  started  back 
on  Simday.  The  brands  on  the  hide  were  dim,  and  the  witness 
only  traced  the  half  circle  S  brand  by  nmning  his  finger  over 
it.  He  did  not  decipher  the  other  brand.  The  witness  here 
made  the  brand,  as  follows:  S,  and  said  that  on  the  Tom  Short 
trial  he  testified  that  the  S  stood  straight  up,  but  now  thought 
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4hat  it  was  inclined — "slanchways."  The  brand,  however,  was 
dim  and  the  hide  was  rumpled  up,  and  witness  could  not  pos- 
sitively  say  whether  the  brand  was  straight  or  inclined. 

John  A.  Walker  was  the  next  witness  for  the  State.  He  tes- 
tified that  he  lived  in  Colorado  City,  Mitchell  coxmty,  Texas. 
The  witness,  from  December,  1886,  to  March,  1887,  owned  the 
old  Peacock  stock  of  cattle.  Those  cattle,  with  other  property, 
were  transferred  to  the  witness  as  the  assignee  of  Peacock  Bros. 
&  Co.  The  Peacock  stock  of  cattle  numbered  about  five  thous- 
and head.  The  ranch  of  Peacock  Bros.  &  Co.  was  in  Tom 
Green  county,  and  their  hplding  brand  was  a  lateral,  lazy,  or 
inclined  S  under  a  half  circle.  Most  of  the  Peacock  cdttle, 
when  in  the  possession  of  the  witness,  were  in  the  old  Peacock 
pasture,  but  there  were  some  of  the  animals  scattered  over  the 
range.  No  person  but  the  witness  had  authority  to  handle,  dis- 
pose of  or  control  any  of  the  Peacock  cattle.  Witness  never 
authorized  defendant  nor  any  one  else  to  kill  the  cow  described 
in  the  indictment.  After  the  witness  took  charge  of  the  Peacock 
cattle  as  assignee,  he  found  that  a  few  of  the  cattle  were  branded 
BEK  on  the  right  side,  and  he  was  informed  that  the  said  BEK 
cattle  were  a  small  stock  purchased  and  put  in  the  Peacock 
**holding"  brand.  At  the  close  of  this  witness's  testimony,  the 
State  introduced  the  deed  of  assignment  to  the  witness  as  the 
assignee  of  Peacock  Bros.  &  Co.,  and  the  record  of  brands  of 
Tom  Green  county,  which  showed  the  Peacock  cattle  brand  to 
be  a  lateral  or  horizontal  S  with  a  half  circle  over  it,  placed  on 
the  left  side. 

The  State  rested. 

Mrs.  M.  A  Butler  was  the  first  witnessi  for  the  defense.  She 
testified  that  defendant  and  Mr.  Dock  Grounds  stayed  all  night 
at  her  house  in  Merkel,  on  or  about  January  4,  1887.  On  the 
next  morning  Grounds  told  defendant  to  go  back  to  the  ranch 
and  kill  a  beef  for  ranch  use. 

T.  C.  Scott  testified  that  he  lived  in  Comanche  county,  Texas. 
He  knew  that  there  were  two  different  stocks  of  cattle  in  the 
BEK  brand  in  Comanche  and  Callahan  counties,  and  that  there 
was  a  law  suit  pending  about  them.  Witness  had  been  recently 
in  jail  for  carrying  a  pistol.  Witness  defended  the  charge 
against  him  for  carrying  the  pistol,  on  the  ground  that  he  was  a 
traveler,  but  he  was  convicted.  He  had  never  before  been 
under  arrest. 

Tom  Short  testified,  for  the  defense,  that,  in  January,  1887,  he 
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was  employed  as  cook  at  the  ranch  of  W.  A.  Grounds,  in  Taylor 
county.  He  was  present  when  Grounds  started  to  Merkel  on 
the  evening  of  January  3,  1887,  to  take  the  train  to  Abeline,  and 
heard  Grounds  tell  George  Herron  to  tell  Myers,  when  he  came 
back,  to  kill  the  animal  which  was  afterward  killed  by  witness 
and  Myers,  for  the  use  of  the  ranchmen.  In  the  same  connection 
Grounds  said  that  somebody  had  barred  out  the  brand  on  the 
said  animal  for  the  evident  purpose  of  raising  a  dispute  about 
her.  He  also  told  witness  to  pickle  the  meat.  Defendant  came 
back  to  the  ranch  on  the  following  day,  January  4, 1887.  Herron 
was  then  there.  Herron  is  now  dead.  Groimds  did  not  come 
back  before  the  cow  was  killed.  Jack  Green  was  ranch  boss, 
and  got  back  to  the  ranch  on  the  evening  that  the  cow  was  killed. 
D.  T.  Russell,  the  ranch  book  keeper,  was  there  when  the  cow 
was  killed.  Defendant  was  an  ordinary  hand  on  the  ranch,  and 
had  nothing  to  do  with  supplying  it  with  beef.  Witness  had 
been  tried  and  acquitted  of  complicity  in  the  offense  charged 
against  the  defendant. 

Cross  examined,  the  witness  stated  that  Gteorge  Herron  was 
a  negro,  and,  according  to  witness's  information,  the  said 
Herron  met  his  death  by  hanging  himself  in  the  Nolan  coimty 
jail.  Witness  did  not  remember  that  he  told  Coimty  Attorney 
Hardwicke  that,  if  Hardwicke  would  dismiss  the  prosecution 
against  him,  he  would  tell  Hardwicke  all  he  knew  about  other 
matters,  but  that  he  knew  nothing  about  the  Myer's  case. 

D.  Y.  Bussell  testified,  for  the  defense,  that  he  was  the  book 
keeper  on  Dock  Grounds's  ranch  at  the  time  the  cow  involved  in 
this  prosecution  T^as  killed.  Grounds  then  owned  a  large  num- 
ber of  small  herds  of  cattle  in  different  brands  that  he  had 
bought  from  time  to  time.  Witness  could  not  say,  without  re- 
ferring to  the  books,  how  many  brandy  Groimds  owned,  but 
thought  there  must  have  been  between  thirty  and  forty.  Wit- 
ness had  no  recollection  of  ever  furnishing  defendant  with  a  list 
of  the  brands,  and  did  not  think  defendant  knew  all  of  Grounds's 
cattle  brands.  Defendant  did  not  furnish  beef  for  the  ranch 
consumption.  Witness  knew  nothing  about  the  cow  that  was 
killed,  •  nor  could  he  swear  that  Myers  did  not  know  all  of 
Grounds's  cattle  brands.  Witness  did  not  recollect  that  he  ever 
told  County  Attorney  Hardwicke  that  defendant  knew  all  of 
Grounds's  brands. 

Lige  Carter  testified,  for  the  defense,  that  for  six  or  sevto 
years  he  had  been  outside  boss  for  Mr.  Bryant,  a  cattle  man. 
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He  was  pretty  well  acquainted  with  all  the  brands  in  the  coun- 
try. About  two  years  before  this  trial  the  witness  drove  a  cer- 
tidn  brown  and  white  crumpled  horn  cow  from  beyond  the  Col- 
orado river  to  the  range  near  Dock  Grounds's  ranch.  That  cow 
was  branded  with  a  straight  S  under  a  half  circle^  and  the  letters 
BEK,  and  she  had  a  calf.  Witness  put  the  calf  in  the  BEE 
'brandy  when  he  turned  it  and  its  mother  loose.  Witness  did  not 
know  whether  or  not  the  cow  about  which  he  testified  and  the 
cow  killed  by  defendant  were  the  same.  The  defense  proposed 
to  prove  by  this  witness  that  he  put  the  BEK  brand  on  the  calf 
for  Mr.  Beck,  of  Callahan  county.  The  coufi  excluded  that  testi- 
mony, and  the  ruling  is  made  the  subject  matter  of  the  second 
head  note  of  this  report. 
The  defense  introduced  in  evidence  the  following  letter: 

"At  Ranch,  February 2, 1887. 
'* Frank  Myers,  Esq.,  Abilene: 

"Dbab  Sm:  I  understand  that  you  are  trying  to  get  me  into 
trouble  by  swearing,  and  trying  to  get  others  to  swear,  that  I 
instructed  you  to  kill  a  stray  beef  for  the  ranch,  which  you  know 
.  is  not  so,  for  you  know  that  I  never  had  anything  to  do  with 
beef  killing  on  the  ranch.  Now,  Frank,  as  you  have  conmienced 
to  try  to  injure  me,  I  will  not  try  to  help  you  in  any  manner,  for 
there  are  several  little  brands  that  you  are  suspected  of  keeping 
up,  and  may  be  proved  on  you  at  any  time.  You  must  remem- 
ber the  SAB  brand,  and  what  you  done  for  that  on  three  of  my 
calves.     Yours,  etc., 

"W.  A  Grounds." 

The  defense  rested. 

W.  A  Grounds  testified,  for  the  State,  in  rebuttal,  that  it  was 
not  true,  as  testified  by  Tom  Short,  that  he,  witness,  on  the  eve 
of  going  to  Merkel,  on  January  3, 1887,  in  the  presence  of  said 
Short,  told  one  George  Herron  to  tell  defendant,  when  he  got 
back  to  the  ranch,  to  kill  the  particular  animal  described  in  this 
indictment,  or  any  other  particular  animal,  for  beef,  and  direct 
Short  to  pickle  the  meat.  He  said  nothing  about  somebody 
having  barred  the  brand  out,  and  that  the  easiest  way  to  settle 
the  dispute  was  to  kill  the  animaL 

Cross  examined,  the  witness  said  that  he  wrote  the  letter  intro- 
duced in  evidence  by  the  defense.  He  intended  at  first  to  help 
^*the  beys"  in  their  trouble,  but,  when  he  foimd  them  trying  to 
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defend  themselves  at  his  expense,  he  decided  to  trouble  himself 
no  more  about  them.  The  three  calves  referred  to  in  the  letter 
as  having  been  placed  in  the  SAB  brand  belonged  to  witness, 
and  were  so  branded  without  witness's  consent.  Mrs.  M.  A. 
Butler  was  milking  the  mothers  of  those  calves  at  the  time  of 
the  branding  of  the  calves,  but  did  not  own  the  said  animals  as 
a  gift  from  witness.  Witness  owned  forty  or  fifty  brands.  He 
did  not  know  them  all  himself,  and  did  not  think  that  defendant 
did.  Defendant  never  furnished  witness's  ranch  with  beef.  The 
manager,  Jack  Green,  furnished  the  beef  to  the  ranch.  Witness 
never  owned  any  cattle  branded  BEK  or  half  circle  8.  His 
"holding"  brand  was  Y — Y.  That  brand  was  on  all  of  the 
stock  in  the  brands  purchased  by  witness,  except  a  very  few 
which  were  overlooked. 

County  Attorney  Hardwicke  testified,  for  the  State,  in  rebut- 
tal, that  after  Short's  arrest,  and  while  in  jail  charged  with  this 
oflfense,  Tom  Short  sent  for  witness  and  told  him  that  if  he, 
witness,  would  dismiss  the  case  against  him,  he  would  tell  what 
he  knew  about  other  cases,  but  that  he  knew  nothing  about  the 
case  against  the  defendant. 

The  State  closed. 

Mrs.  M.  A.  Butler  testified,  for  the  defense,  in  rebuttal,  that 
the  three  cows  and  calves,  referred  to  by  Dock  Grounds  in  his 
letter  and  in  his  testimony,  belonged  to  her,  and  were  given  to 
her  by  said  Grounds,  and  were  put  in  the  SAB  brand  by  direc- 
tion  of  Grounds.  Witness  was  not  married  to  Grounds,  but  had 
one  child  by  him. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

No  brief  for  the  appellants 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

WiLLSON,  Judge.  To  establish  the  allegation  of  the  owner- 
ship of  the  alleged  stolen  animal,  the  State  relies  solely  upon  the 
brand  upon  said  animal,  undertaking  to  show  that  said  brand 
was  the  recorded  brand  of  the  alleged  owner.  A  certified  copy 
of'  the  record  of  the  brand  of  said  alleged  owner  was  read  in 
evidence  by  the  State,  and,  as  shown  by  said  record,  said  brand 
is  thus:  3  placed  upon  the  left  side  of  the  animal  upon  which  it 
is  used.    There  is  no  evidence  that  this  brand  was  foimd  upon 
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the  alleged  stolen  animal.  All  the  testimony  shows  that  the 
brand  foimd  upon  said  animal  was  either  a  perpendicular  S  or 
an  inclined  s^.  It  will  be  seen  at  a  glance  that  the  recorded 
brand  and  the  brand  found  upon  the  alleged  stolen  animal 
are  essentially  different.  While  a  recorded  brand  is  suflScient 
evidence  of  ownership,  such  brand  and  the  brand  found  upon 
the  animal  must  correspond,  and  be  identically  the  same,  and 
the  brand  upon  the  animal  must  even  be  upon  the  particular 
part  of  the  body  designated  ip.  the  record,  or  it  will  not  afford 
sufficient  evidence  of  ownership,  unless  the  discrepancy  is  ex- 
plained satisfactorily  by  other  evidence.  (Harwell  v.  The  State, 
22  Texas  Ct.  App.,  251;  Priesmuth  v.  The  State,  1  Texas  Ct. 
App.,  480.)  We  are  of  the  opinion  that  the  evidence  does  not 
prove  the  allegation  of  ownership,  and  is  therefore  insufficient 
to  sustain  the  conviction. 

As  the  case  must  be  remanded  for  another  trial,  we  will  notice 
and  determine  some  other  questions  presented  in  the  record,  and 
which  may  arise  on  another  trial.  It  was  error,  we  think,  to 
reject  the  proposed  testimony  of  the  witness  Carter  in  regard  to 
the  brand  BEK,  which  he  testified  he  placed  upon  a  certain  calf. 
If  said  calf  and  the  alleged  stolen  animal  were  the  same  it  would 
be  competent  and  material  for  the  defendant  to  show  that  said 
brand  was  not  placed  upon  said  animal  for  and  as  the  brand  of 
the  alleged  owner,  but  for  another  person,  whose  brand  it  was 
claimed  to  be.  Such  testimony  would  tend  to  weaken  the  State's 
testimony  respecting  said  brand  by  accounting  for  its  presence 
upon  the  animal  upon  another  hypothesis  than  that  the  animal 
belonged  to  the  alleged  owner,  he  having  testified  that  he  owned 
some  cattle  jn  that  brand.  While  said  brand,  not  being  recorded, 
was  incompetent  evidence  to  prove  ownership,  still  it  was  evi- 
dence to  identify  the  animal,  and  it  was  the  defendant's  right, 
if  he  could  do  so,  to  explain  away  and  destroy  whatever  proba- 
tive force  it  might  have  against  him. 

There  was  evidence  tending  to  show  that  the  defendant  killed 
the  alleged  stolen  animal  for  beef,  and  that  he  did  so  by  the 
direction  of  one  Grounds,  whose  hired  hand  he  was  at  the  time. 
If  he  took  said  animal  by  direction  of  said  employer,  and  for  the 
use  and  benefit  of  said  employer,  believing  at  the  time  that  his 
said  employer  owned  or  had  a  right  to  appropriate  the  animal, 
he  would  not  be  guilty  of  theft,  because  the  essential  ingredient 
of  theft — that  is,  a  fraudulent  intent — woidd  be  wanting.  (Will- 
son's  Texas  Crim.  Laws,  sec.  1295.)    There  being  some  evidence 
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to  support  this  theory,  the  court  should  have  submitted  the 
matter  to  the  jury  under  proper  instructions.  (Willson's  Texas 
Grim.  Laws,  sec.  1306.) 

We  have  examined  other  supposed  errors  complained  of,  but 
none  of  them  are,  in  our  judgment,  substantial.  The  only  errors 
conmiitted  are,  in  our  opinion,  those  we  have  mentioned.  Be- 
cause of  said  errors,  and  because  the  conviction  is  not  sustained 
by  the  evidence  with  reference  to  the  allegation  of  ownership, 
the  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded^ 

Opinion  delivered  November  23,  1887. 
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No.  2727. 
Aaron  Williams  v.  The  State. 

1.  FOROBRY— Practicb— Etidbncb.— The  State  intiodooed  in  evidence  the 

alleged  forged  iostrumeat  before  proving  that  the  same  was  written  by 
the  accused,  but  subsequently  produced  such  proof.  Held^  that  such 
practice,  though  irregular,  was  not  materially  erroneous. 

2.  Samb.— See  the  opinion  for  the  contents  of  a  written  instrument  held  to 

be  suflQciently  certain  to  be  made  the  subject  of  an  indictment  for  forgery. 
8.  Samk— Evidence— Charge  of  the  Court.— Three  witnesses  testified 
positively  that  the  purported  drawer  of  the  alleged  forged  order  author- 
ized the  accused  to  write  it  and  sign  his  name.  Under  this  proof  the 
trial  court  ^rred  in  failing  to  instruct  the  jury  affirmatively  that  if  they 
believed  that  the  defendant  wrote  the  order,  and  signed  it  by  authority 
of  the  purported  drawer,  or  if  they  had  a  reasonable  doubt  on  that  ques- 
tion, he  should  be  acquitted.  Exception  being  reserved  to  the  omission, 
a  mere  negative  presentation  of  the  question  was  not  suffleient. 

Appeal  from  the  District  Court  of  Freestone.  Tried  below  be- 
fore the  Hon.  Sam  R.  Frost. 

The  conviction  in  this  case  was  for  forgery,  and  the  penalty 
assessed  was  a  term  of  two  years  in  the  penitentiary. 

Peter  C.  Stubbs  was  the  first  witness  for  the  State.  The  forged 
instrument  being  exhibited  to  him,  he  testified  that  he  first  saw 
it  at  Bounds's  store  in  Wortham,  Freestone  coimty,  Texas,  when 
he  went  to  settle  his  account.    The  account  presented  to  him 
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called  for  the  amount  of  the  order.  Witness  called  for  the  order 
and  at  once  denounced  it  as  spurious.  Bounds,  however,  insisted 
tipon  payment,  and  witness  decided  to  pay  it  in  preference  to 
incurring  the  cost  of  litigation.  Defendant  was  living  on  the 
witness's  place  at  the  date  of  the  order,  but  not  when  the  witness 
<^alled  at  Bounds's  store  to  settle  the  account.  When  the  defend- 
ant left  the  witness's  employ,  he  was  in  debt  to  witness  seventy- 
nine  dollars  besides  the  order. 

On  his  cross  examination,  the  witness  stated  that  the  defendant 
was  a  renter  on  his  land  during  the  year  18S4,  until  about  the 
middle  of  September.  The  witness  realized  from  the  defendant's 
work  only  about  ninety  pounds  of  seed  cotton  and  about  fifteen 
bushels  of  com.  Witness  had  no  recollection  of  being  at  the 
defendant's  house  on  August  15,  1884.  On  the  fourteenth  day  of 
fthat  month,  the  defendant  asked  him  for  an  order  to  Bounds  for 
»a  pair  of  shoes,  pants  and  shirt/ which  witness  declined  to  give 
him.  That  request  was  made  at  the  witness's  house  It  was  not 
made  of  witness  while  witness  was  passing  defendant's  house, 
nor  did  witness  then  say  to  him:  "I  have  no  pencil;  you  write 
it  and  bring  me  the  bill  of  goods  and  I  will  pay  it."  Witness  did 
not  afterwards  meet  the  defendant  in  the  road  and  say  to  him: 
"I  see  you  have  got  the  shoes  and  pants."  Witness  admitted 
that  he  told  Donagan  in  July,  1886,  that  if  he,  Donagan,  would 
pay  him  the  amount  due  him  from  defendant  he  would  not  pros- 
ecute defendant.  Witness  subsequently  told  Wilder  that  he 
would  not  prosecute  defendant  if  defendant  would  pay  forty  two 
dollars  on  his  seventy-nine  dollars. account.  Prior  to  this  time, 
defendant  told  witness  that  he  was  sorry  for  what  he  had  done, 
and  that,  if  witness  would  not  prosecute,  Donagan  would  help 
him  pay  half  what  he  owed  witness.  Witness  had  a  conversation 
with  Phil  Leache  since  this  term  of  court  convened,  in  which 
Leache  said  that  he  knew  nothing  about  the  case  Witness  told 
the  said  Phil  Leache  that  if  he,  Leache,  testified  as  he  had  heard 
it  claimed  he  would— -that  witness  authorized  the  defendant  to 
write  the  order— he,  Leache,  would  go  to  the  penitentiary  him- 
self. The  order  was  forged  in  August,  1884.  Witness  did  not 
report  it  until  February,  1886,  because  he  wanted  to  get  what 
was  owing  him  by  defendant.  Donagan,  at  the  close  of  his 
interview  with  witness,  said  that  he  would  study  about  helping 
defendant  pay  out,  but  he  never  spoke  to  witness  about  the  mat- 
ter afterwaidk    When  Wilder  came  to  see  witness  about  paying 
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forty-two  dollars  on  the  account,  he  said  that  Donagan  had  told 
him  that  he  could  beat  the  case. 

The  State  then  introduced  the  alleged  forged  instrument,  which 
reads  as  follows: 

Wortham  f  reston  Co  Texas. 
Mr  alien  bounds  please  let  Aran  Williams  have  1  par  shose  1 
par  pants  and  charge  the  same  by  this.    Aug  the  16  1884 

p  c  Stubbs. 

J.  V.  Bounds,  a  member  of  the  firm  of  Allen  and  J.  V.'Bounds, 
of  Wortham,  Texas,  testified,  for  the  State,  that,  on  the  day 
alleged  in  the  indictment,  the  defendant  presented  to  him  the 
order  upon  which  this  prosecution  is  based.  Mr.  P.  C.  Stubbs  at 
that  time  had  an  account  at  the  store,  and  witness,  not  being 
familiar  with  Stubbs's  handwriting,  filled  the  order.  During  the 
fall  of  1884,  Mr.  Stubbs  called  for  his  account,  and  asked  that  it 
be  itemized.  He  took  the  itemized  account  home,  but  brought  it 
back  a  few  days  later  and  objected  to  the  items  furnished  the 
defendant  on  the  said  ofder.  The  witness  exhibited  the  order  to 
Mr.  Stubbs,  when  Stubbs  said:  ''That  is  my  signature  with  a 
whoop,  ain't  it?"  Witness  replied:  "I  don't  know  but  what  it  is 
your  name.'* 

On  his  cross  examination,  the  witness  said  that  he  had  often 
furnished  goods  to  the  defendant  on  Stubbs's  account,  but  always, 
prior  to  this  occasion,  on  Stubbs's  personal  order.  Witness  could 
not  recollect  that  he  and  defendant  had  any  particular  conver- 
sation when  the  order  was  filled,  nor  that  defendant*  told  him 
that  Stubbs  authorized  him,  defendant,  to  write  the  order.  He 
did  not  think,  however,  if  defendant  had  claimed  to  have  written 
the  order  himself,  that  he  would  have  filled  it  without  satisfac- 
tory evidence  that  it  was  authorized  by  Stubbs. 

The  State  closed. 

Phil  Leache,  the  first  witness  for  the  defendant,  testified,  in 
substance,  that  he  and  his  wife  Alice  were  at  the  defenddnt's 
house  on  the  day  of  the  alleged  forgery.  Stubbs  came  by, 
stopped  at  the  fence,  called  defendant,  and  gave  him  some  direc- 
tions about  work.  As  he  started  to  ride  off,  defendant  called  to 
him  that  he  would  like  to  have  that  order  for  a  pair  of  shoes  and 
pants.  Stubbs  felt  of  his  pockets,  and  told  defendant  that  he 
had  no  writing  material  with  him,  but  for  defendant  to  write  the 
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order,  sign  his  name,  get  the  goods  and  bring  him  the  bilL  He 
then  rode  oflf ,  and  defendant  wrote  the  order  as  directed. 

Alice  Leache  corroborated  her  husband  in  detail,  and  testified, 
in  addition,  that  during  the  present  term  of  court,  she  heard 
Stubbs  ask  Phil  Leache  what  he  knew  about  the  case.  Phil 
replied:  "You  will  hear  when  I  go  on  the  stand.'*  Stubbs  then 
said:  **If  you  tell  anything  you  heard,  I  will  send  you  to  the 
I)enitentiary  for  fiye  or  six  years." 

Nelson  Williams  testified,  for  the  defense,  that  on  the  day  after 
the  alleged  forgery  he,  in  company  with  the  defendant,  met  Mr. 
Stubbs  in  a  lane  near  defendant's  house.  Stubbs  said  to  the  de- 
fendant: "I  see  that  you  got  the  pants  and  shoes."  Defendant 
replied,  "Yes."  Stubbs  asked:  "Did  you  get  the  bill?"  De- 
fendant replied  that  he  did,  and  handed  Stubbs  a  bill,  which 
Stubbs  examined  and  handed  back  to  him,  with  the  remark, 
^'thatisall  right."  Witness  and  defend^t  afterwards  exam- 
ined the  bill  together. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion* 

Bdl  Jb  Steele  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

HuBT,  Judge.  This  is  a  conviction  for  forgery,  predicated 
upon  making  without  authority,  with  intent  to  defraud,  etc.,  the 
following  instrument: 

Wortham  f reston  Co  Texas. 
Mr  alien  boimds  please  let  Aran  Williams  have  1  par  shose  1 
I>ar  pants  and  charge  the  same  by  this.    Aug  the  16  1884 

p  c  Stubbs. 

It  appears  that  the  instrument  was  introduced  in  evidence  be- 
fore it  was  shown  that  defendant  wrote  it,  though  this  proof 
was  afterwards  made.  This  was  irregular,  but  it  was  not  re- 
versible error 

Appellant  contends  that  the  instrument  is  of  such  deformity 
as  can  not  be  made  the  subject  of  forgery  by  proper  averments 
in  the  indictment.  We  think  differently.  (See  this  subject  dis- 
cussed in  Rollins  v.  The  State,  22  Texas  Ct.  App.,  548.) 

There  being  two  counts,  one  for  forgery  and  the  other  for 
uttering  the  forged  instrument,  it  is  here  insisted  that  the  State 
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Bhould  have  been  forced  to  elect  upon  which  count  it  would 
prosecute.    Not  so  in  such  a  case  as  this. 

The  testimony  of  Phil  Leache,  Alice  Leache  and  Nelson  Wil- 
liams, if  true,  clearly  shows  that  Stubbs  authorized  defendant  to 
write  the  order,  and  the  defendant  relied  upon  the  authority  from 
Stubbs  to  write  the  same.  Whether  the  facts  sworn  to  by  these 
witnesses  were  true  or  false,  the  duty  devolving  upon  the  court 
was  just  as  imperative  to  give  in  charge  the  law  applicable 
thereto.  This  duty  is  not  performed  by  a  negative  charge,  nor 
by  aflBrmatively  charging  that,  in  order  to  convict,  the  jury 
must  believe  beyond  a  reasonable  doubt  that  the  instrument  was 
made  without  lawful  authority.  The  testimony  of  the  three 
witnesses  named  demanded  a  charge,  in  substance,  that  if  the 
jury  believed  from  the  evidence  that  Stubbs  gave  defendant  au- 
thority to  write  and  sign  the  instrument,  then  they  should  ac- 
quit. Or,  if  the  evidence  upon  this  point  raised  a  reasonable 
doubt  as  to  whether  Stubbs  authorized  defendant  to  write  and 
sign  the  order,  they  should  acquit.  Due  exceptions  to  the  omis- 
sion was  made. 

This  court,  in  quite  a  number  of  cases,  has  stated  the  rule 
upon  this  subject  to  be  that,  whether  requested  or  not,  in  felony 
cases  it  is  the  duty  of  the  court  to  charge  clearly  and  affirma- 
tively the  law  applicable  to  every  phase  of  the  case;  and  espe- 
cially to  every  defense  presented  by  the  evidence. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  November  23, 1887. 


Ko.  2668. 

J,  W.  Mitten  and  Rosaline  Hamilton  v.  The  State. 

Practice— Amendmkntv-Plka— Jurisdiction  op  the  County  Court. 
— The  certificate  of  the  clerk  of  the  district  ooart  to  the  transfer  of  the 
cause  to  the  coanty  court  recited  that  the  term  of  the  district  court  was 
held  in  December,  1885,  and  that  the  indictment  was  preseoted  in  that 
court  on  the  eighteenth  day  of  Deceml3er4886.  The  said  indictment  alleged 
that  the  ofTense— adultery^was  committed  on  the  first  day  of  December, 
1884.  The  defease  moved  to  quash  the  certificate  because  illegal  and  iosuf- 
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fleient,  and  filed  a  plea  to  the  Jorisdiction  of  the  ooanty  court  opon  the 
ground  that,  if  the  certificate  was  correct,  it  showed  that  the  indictment 
was  presented  more  than  two  years  after  the  commission  of  the  offense, 
and  that,  therefore,  the  prosecution  was  barred  by  limitation.  The  mo- 
tion and  the  pl«»a  were  overruled  upon  the  ground  that  the  recital  of  188<^ 
in  the  certificate  was  a  clerical  error,  and  should  have  been  1885.  Held^ 
that  the  ruling  was  erroneous;  the  proper  practice  would  have  been  to 
require  the  proper  officer  to  amend  the  certificate.  In  default  of  such 
amendment  the  trial  court  should  have  sustained  both  the  motion  and 
the  plea  to  the  jurisdiction. 

2.  CHAI10B  o^  THB  Court— Adultbry,  under  the  laws  of  this  State,  may 
be  committed  in  either  of  two  ways  only;  first,  by  the  living  together, 
and  haviag  caroal  intercourse  with  each  other  of  a  man  and  woman,  of 
whom  either  is  married  to  some  other  person;  or,  second,  by  habitual 
carnal  intercourse  of  such  parties  with  each  other  without  living  to- 
gether. The  indictment  in  this  case  charging  only  the  first  mode  of 
adultery,  the  trial  court  erred  in  charging  the  Jury  upon  both  modes  of 
that  offense. 

8.  Pamb^Fact  Casb.— The  indictment  charging  the  offense  to  have  been 
committed  in  the  first  mode  prescribed  by  the  statute,  and  the  evidence 
showing  only  that  the  offense  was  committed  in  the  second  mode,  it  does 
not  support  the  conviction. 

Appeal  from  the  District  Court  of  Navarro.  Tried  below  be- 
fore the  Hon.  J.  H.  Rice,  County  Judge. 

The  appellants  in  this  case  were  jointly  tried  and  convicted 
upon  an  indictment  charging  them  with  adultery,  on  and  before 
the  first  day  of  December,  1884.  The  penalty  assessed  was  a  fine 
of  one  hundred  dollars  against  each  of  them. 

The  opinion  discloses  the  substance  of  the  indictment.  The 
evidence  established  beyond  dispute  the  existing  marriage  of  the 
defendant  Mitten  with  another  female  than  the  defendant  Ham- 
ilton; and  further,  that,  during  the  year  1884  he  frequented  the 
house  of  said  Hamilton,  and  was  often  seen  in  situations  indi- 
cating recent  carnal  intercourse  with  said  Hamilton.  The  evi- 
dence, however,  failed  to  disclose  a  living  together  of  the  said 
defendants. 

The  motion  for  a  new  trial  raised  the  questions  discussed  in 
the  opinion.  , 

Beale  &  Autry,  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney  Qeneral^  for  the  State. 
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Whitk,  Presiding  Judge.  This  trial  in  the  county  court  was 
had  upon  an  indictment  transferred  from  the  district  court  In 
the  county  court,  before  entering  upon  the  trial,  defendants 
made  a  motion  to  quash  the  district  clerk's  certificate  of  transfer, 
and  also  pleaded  to  the  jurisdiction  of  the  county  court,  because 
the  case  was  filed  in  said  court  upon  an  illegal  and  insufficient 
certificate  of  transfer.  The  certificate  recites  that  the  term  of 
the  district  court  was  held  in  December,  1885,  and  that  the  in- 
dictment was  presented  on  the  eighteenth  day  of  December,  1886, 
a  year  or  more  after  the  term  of  court  commenced.  It  was 
further  insisted  that,  if  the  certificate  of  the  clerk  as  to  the  date 
of  the  presentment  of  the  indictment  was  correct  (to  wit,  eigh- 
teenth day  of  December,  1886),  then,  inasmuch  as  the  indictment 
alleged  the  offense  (adultery)  to  have  been  committed  on  and 
for  one  year  prior  to  the  first  day  of  December,  1884,  it  was  man. 
ifest  that  the  crime,  if  any  had  been  committed,  was  committed 
more  than  two  years  before  the  indictment  was  found,  and  con- 
sequently that  the  prosecution  was  barred  by  limitation  of  two 
years.  (Code  Crim.  Proc.,  art.  200.)  The  motion  and  plea  to 
the  jurisdiction  were  overruled. 

In  certifying  the  bill  of  exceptions  saved  to  his  rulings,  the 
county  judge  says  that  he,  from  an  inspection  of  the  record 
in  the  case,  was  satisfied  that  a  clerical  error  was  committed  by 
the  district  clerk  in  writing  1886  for  1885.  When,  how  and  in 
what  manner  the  county  judge  made  the  inspection  of  the  rec- 
ord which  satisfied  him  of  the  error,  we  are  not  informed.  If 
there  was  an  error,  it  should  have  been  corrected  or  amended  by 
the  proper  officer.  (See  McDonald  v.  The  State,  7  Texas  Ct. 
App.,  113;  Hasley  v.  The  State,  14  Texas,  Ct.  App.,  217;  Don- 
aldson  v.  The  State,  15  Texas  Ct.  App.,  26;  HawUns  v.  The 
State,  17  Texas  Ct.  App.,  593.) 

The  rulings  of  the  court  were  erroneous,  and  the  motion  and 
plea  should  have  been  sustained,  in  case  the  prosecution  refused 
or  declined  to  amend  or  substitute  a  valid  certificate.  (Brum- 
by V.  The  State,  11  Texas  Ct.  App.,  114.)  Presuming,  from 
the  judge's  certificate  to  the  bill  of  exceptions,  that  the  trans* 
fer  certificate  is  a  clerical  erfor  which  can  be  corrected  by 
taking  the  proper  steps,  and  that  this,  perhaps,  will  be  done 
with  a  view  to  another  trial,  we  will  notice  some  matters 
which  may  prove  of  vital  importance  in  the  future  conduct  of  the 
case. 
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Adultery,  under  our  statute  (Penal  Code,  art.  333),  m^y  be  com- 
mitted in  either  of  two  modes:  1.  By  the  living  together  and 
having  carnal  intercourse  with  each  other  of  a  man  and  a  wo- 
man, of  whom  either  is  married  to  some  other  person;  or,  2;  by 
the  habitual  carnal  intercourse  of  such  parties  with  each  other, 
without  living  together.  (CoUom  v.  The  State,  10  Texas  Ct.  App., 
708.) 

In  the  case  in  hand,  it  is  charged  by  indictment  that  the  de- 
fendants "did  then  and  there  unlawfully  live  together  in  adul- 
tery, having  carnal  intercourse  with  each  other,  and  did  then 
and  there  have  habitual  carnal  intercourse  with  each  other." 
The  indictment  is  sufficient  only  in  so  far  as  it  charges  a  living 
together  and  carnal  intercourse.  It  does  not  charge  the  second 
mode,  or  habitual  carnal  intercourse  without  living  together^ 
because  it  does  pot  follow  nor  use  the  statutory  words  defining 
it,  to  wit,  the  words  ^^ without  living  together, ^^  These  words  are 
essential  to  charge  the  second  mode  of  committing  the  oflfense. 
(Willson's  Crim.  Foilns,  No.  214,  p.  107.)  An  indictment  should 
follow  and  conform  to  the  statute,  and  where  other  than  statu- 
tory words  are  used,  they  must  be  equivalent  to  or  of  more  ex- 
tensive signification  than  the  statutory  words.  (Clark's  Crim. 
Laws  of  Texas,  420,  and  note;  Lantznester  v.  The  State,  19  Texas 
Ct.  App.,  320;  Kerry  v.  The  State,  17  Texas  Ct.  App.,  180;  Tynes 
V.  The  State,  17  Texas  Ct.  App.,  123.) 

In  his  charge  to  the  jury,  the  learned  judge  instructed  them 
that  they  would  find  the  defendants  guilty  if  either  of  the  two 
statutory  modes  was  proven.  In  this  the  instruction  was  errone- 
ous, because  there  was  no  sufficient  allegation  as  to  the  second 
mode  of  committing  the  offense— that  is,  by  "habitual  carnal  in- 
tercourse without  living  together."  Instructions  are  erroneous 
which  warrant  the  jury  to  convict  on  proof  of  acts  not  alleged  in 
the  indictment.  (Powell  v.  The  State,  12  Texas  Ct.  App.,  238; 
Handle  v.  The  State,  12  Texas  Ct.  App.,  260;  Bums  v.  The  State, 
12  Texas  Ct.  App.,  394.) 

Again,  upon  the  only  valid  offense  charged  in  the  indictment, 
viz.,  the  imlawful  living  together  and  carnal  intercourse,  the 
evidence  is  wholly  insufficient,  and  does  uot  sustain  the  allega- 
tion nor  the  judgment  of  conviction.  There  is  no  proof  that  the 
parties  ^Hived  together;'^  on  the  c»)ntrary,  the  proof  was  that  they 
did  not  live  together,  and  consequently  there  was  a  material 
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variance  between  the  proofs  and  the  allegations  upon  which  the 
conviction  was  had. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  November  23, 1887, 


No.  2645. 
**  ^  Green  Lynch  v.  The  State. 

1.  Murder— Evidbhcb.^Dbclarations  or  acts  of  a  d«f«i)daQt  in  his  own 
favor,  hdIms  part  of  the  res  gesUe  or  of  a  confession  offered  by  the  proe- 
eontion,  are  not  admissible  for  the  defense.  Under  this  weU  established 
mle  the  trial  court  did  not  err,  in  this  case,  in  refusing  to  permit  the 
defendant  to  prove  his  statements  and  declarations  made  fifteen  or 
twenty  minutes  after  the  homicide,  and  after  he  had  gone  twelve  hun- 
dred yards  from  the  place  of  the  killing. 

%.  B AME— Charob  of  the  Coujrt.— The  evidence  in  this  case  disclosed  that, 
at  the  time  of  the  homicide,  the  defendant  was  on  his  way  to  the  post 
office  in  the  town  of  E.  As  tending  to  show  that  his  meeting  with  the 
deceased  was  unpremeditated  and  accidental,  the  defendant  proposed  to 
prove  by  a  witness  that,  on  the  Saturday  before  the  Monday  on  which 
the  homicide  occurred,  he  told  the  witness  that  he  would  meet  him  at 
the  post  office  in  E.  on  the  said  Monday.  The  trial  court  excluded  the 
proposed  testimony,  and  charged  the  Jury  as  follows:  **The  defendant 
had  the  right  to  go  to  the  post  oifice  or  any  other  place  he  desired  to  go 
for  a  lawful  purpose;  bat  if  he  started  to  go  to  or  by  the  house  of  the 
deceased  merely  to  get  an  excuse  to  kill  him,  or  with  the  intention  of 
seeking  or  getting  into  a  fatal  rencontre  with  the  deceased,  and  thus  got 
into  the  difficulty,  then  the  defendant  can  not  Justify  the  homicide,  even 
though  his  life  was  put  in  peril.**  Held,  that  waiving  the  question  of 
the  correctness  of  the  ruling  of  the  court  in  excluding  the  proposed  evi- 
dence, the  charge  of  the  court  was  radical  error,  because  it  was  predicated 
upon  no  evidence  whatever  showing  a  hostile  intention  of  the  defendant 
in  going  to  or  by  the  house  of  the  deceased.  The  rule  is  that,  **however 
correct  a  principle  of  law  may  be  in  the  abstract,  it  is  error  to  give  it  in 
charge  if  there  is  a  total  want  of  evidence  to  8upp<Mrt  the  phase  of  case 
to  which  it  is  applied.** 

8.  Same— Thrb ATS— Statute  Construed.— Article  008  of  the  Penal  Code 
provides  that  threats  afford  no  Justification  for  homicide,  ^^onless  it  be 
shown  that,  at  the  time  of  the  homicide,  the  person  killed,  by  some  aet 
then  done,  manifested  an  intention  to  execute  the  threat  so  made.** 
Held^  that  under  a  proper  oonstructlon  of  this  statute,  the  aet  done 
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must  manifest  the  immediate  intention  to  ezecate  the  threat  so  made. 
It  was  not  error,  therefore,  that,  in  his  charge  upon  this  subject,  the 
trial  jadge  interpolated  the  word  'imm^iate^'  to  qnalify  ^'intention.^* 
See  the  opinion  in  eztenso  on  the  question. 

Appeal  from  the  District  Court  of  Fajmin.  Tried  below  before 
the  Hon.  D.  H.  Scott. 

This  conviction  was  in  the  second  degree  for  the  murder  of 
A.  J.  Guess,  in  Fannin  Countj^,  on  the  twenty-fifth  day  of  April, 
1887.  A  term  of  seven  years  in  the  penitentiary  was  the  penalty 
assessed  against  the  appellant. 

Mrs.  S.  J.  Guess  was  the  first  witness  for  the  State.  She  testi- 
fied that  she  was  the  widow  of  A.  J.  Guess,  who  died  in  Fannin 
county,  Texas,  on  the  evening  of  April  25,  1887,  from  the  effects 
of  a  gunshot  wound  inflicted  by  the  defendant.  The  shooting 
occurred  at  about  six  o'clock  p.  m.  at  a  point  about  forty  yards 
from  the  deceased's  house,  which  was  situated  in  Fannin  county, 
about  eighteen  miles  northeast  of  Bonham,,  and  about  two  and 
a  half  miles  south  of  Elwood.  The  witness  and  L.  Crutchfield 
were  the  only  persons  present  at  the  time  of  the  shooting.  The 
witness  was  in  her  house,  but  witnessed  the  tragedy  through  a 
large  opening  in  the  wall,  used  for  a  window.  When  witness 
first  observed  her  husband,  just  before  the' shooting,  he  was  just 
turning  from  the  field  gate,  leading  his  mare  with  the  plow  har- 
ness still  on.  The  gate  was  closed.  Crutchfield  was  sitting  in  a 
wagon  holding  the  reins.  The  wagon  was  standing  stilL  Defend- 
ant was  standing  on  the  ground  near  the  wagon.  Deceased 
started  to  the  gate,.leading  his  mare,  and  walking  slowly.  He 
passed  the  wagon  on  the  east  side.  Defendant  went  to  the  west 
side  of  the  wagon,  got  his  gun  and  walked  to  the  head  of  the 
team,  where  he  stood  for  a  moment,  holding  the  gun  in  a  shoot- 
ing attitude.  Within  the  moment  the  deceased  appeared  at  the 
front  of  the  wagon,  leading  his  mare,  when  the  defendant  fired 
both  barrels  of  his  shot  gun,  and  deceased  f eU.  Deceased  was 
standing  perfectly  still,  holding  the  reii^  of  his  mare  and  facing 
the  defendant  when  the  fatal  shots  were  fired,  but  was  making 
no  demonstrations  at  defendant.  As  soon  as  he  fell  the  witness 
ran  to  him  and  caught  his  head  in  her  arms.  He  gasped  once 
or  twice,  but  expired  without  speaking.  Witness  turned  to  the 
defendant,  who  was  still  standing  near  with  his  gun  in  his  hand, 
and  said  to  him:    "Ohl  Uncle  Green,  what  did  you  do  this  for?" 
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Defendant  made  no  reply,  but  got  into  the  wagon  and  drove  back 
through  the  field,  the  way  that  he  had  come. 

If  anything  was  said  by  either  of  the  parties  at  the  time  of  the 
shooting,  the  witness  did  not  hear  it.    Crutchfield  did  not  inter- 
fere, or  make  any  attempt  to  prevent  the  shooting.     The  de- 
ceased was  totally  unarmed  at  the  time  of  the  shooting,  except 
that  he  had  an  old  pocket  knife  which,  after  his  death,  was 
found  in  his  pocket,  closed.    The  shots  took  effect  in  the  left 
breast,  in  the  region  of  the  heart,  and  made  a  wound  about  two 
inches  in  diameter.     Deceased  had  been  plowing  in  his  field. 
The  gate  through  which  he  came  opened  out  of  his  field,  and 
was  his  only  means  of  getting  out  of  the  field  to  go  to  his  house. 
It  was  about  the  usual  time  of  quitting  work  and  coming  home. 
The  road  on  which  the  defendant  and  Crutchfield  were  traveling 
led  through  the  gate  at  which  the  killing  occurred,  across  the 
field,  and  out  at  the  south  gate.     When  the  shooting  occurred, 
the  wagon  was  about  ten  feet  f rom^  the  gate.     The  field  in  which 
the  killing  occurred  belonged  to  the  witness's  father,  A.  R.  Mc- 
Rae,  who  located  the  road  across  it,  with  the  gates  mentioned, 
for  the  convenience  of  his  neighbors.    The  deceased  had  rented, 
and  was  working  that  part  of  the  said  field  on  which  the  killing 
occurred.    Deceased  and  defendant  had  a  difficulty  about  two 
years  before  the  killing.     That  difficulty  occurred  in  the  Indian 
Nation.    The  cause  of  it  was  a  business  transaction  entered  into 
by  witness  during  the  absence,  and  without  the  knowledge  or 
consent  of  the  deceased.    She  bought  a  stove  in  the  said  Nation, 
and  the  defendant  became  her  surety  on  the  purchase.     When 
her  husband  learned  of  the  purchase  he  disapproved  of  it,  be- 
cause he  was  unable  to  pay  for  it.     Shortly  after  this,  deceased 
and  witness  started  back  to  Texas,  and  defendant,  who  then  as 
now,  lived  in  the  Nation,  followed  them,  and  made  deceased  pay 
for  the  stove.     He  also  telegraphed  to  Fannin  county,  and  had 
deceased  arrested  about  a  fifty  dollar  debt  due  him  by  deceased. 
These  transactions  gave  rise  to  ill-feeling  between  decaased  and 
defendant.     Defendant  lived  in  the  Nation  at  the  time  of  the 
killing.     Deceased  had  lived  in  the  Nation,  but  had  resided  in 
Fannin  county  for  two  years  at  the  time  of  his  death.     The  de- 
ceased's left  hand,  in  which  when  he  was  shot  he  was  holding 
his  mare's  bridle,  was  crippled  and  could  not  be  straightened. 
His  mare  broke  loose  when  the  gun  fired.     Defendant  said  noth- 
ing after  firing  the  fatal  shot,  but  put  his  gun  in  the  wagon  and 
started  to  unhitch  the  team.     Crutchfield  told  him  that  he  could 
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take  the  wagon  as  easily  as  he  could  the  mule  team.  De- 
fendant then  got  into  the  wagon  and  drove  off. 

On  OP  about  the  thirteenth  day  of  April,  about  twelve  days 
before  the  homicide,  witness  heard  of  the  defendant's  arrival  at 
her  father's  house,  and  wrote  him  a  note  warning  him  not  to 
come  to  deceased's  house,  as  deceased  was  still  angry  with  him, 
and  had,  on  the  day  that  witness  wrote  the  note,  taken  his  gun 
with  him  to  the  field,  remarking  that  defendant  might  come  to 
the  field,  and  that,  if  he  did,  he,  deceased,  might  hurt  him.  When 
defendant  first  came  to  the  neighborhood,  and  to  witness's  father's 
house,  deceased  said  that  if  he  came  on  his  place  one  of  them 
would  get  hurt.  For  two  days  afterwards  deceased  took  his  gun 
with  him  to  the  field,  but  carried  it  no  other  days,  and  witness 
thought  the  crisis  was  passed.  Witness  never  heard  the  deceased 
threaten  to  hurt  the  defendant  except  in  the  event  the  defendant 
should  come  on  his  place.  When  the  killing  occurred,  the  de- 
ceased's gun  was  in  his  house,  hanging  on  the  rack.  There  was 
a  road  aroimd  and  outside  of  the  field,  which  led  to  Elwood,  but 
the  road  through  the  field  was  the  nearest,  and  the  one  most 
generally  traveled  by  neighbors  going  to  Elwood.  Witness  did 
not  know  of  her  own  knowledge  that  defendant  had  ill-feelings 
toward  deceased  when  they  met  on  the  fatal  evening,  but  she 
knew  that  deceased  was  still  angry  with  defendant  for  the  treat- 
ment he  received  at  defendant's  hands  two  years  before. 

W.  F.  Castlebury  testified,  for  the  State  that  the  defendant 
came  to  A.  B.  McRae's  house  about  a  week  before  the  homicide. 
On  the  Thursday  before  the  fatal  Monday,  he,  defendant,  bought 
a  double  barreled  shot  gun  from  the  witness.  At  the  time  of  the 
purchase  he  said  that  he  wanted  the  gun  to  hunt  squirrels.  He 
did  not  say  a  word  about  the  deceased.  There  was  a  road  to 
Elwood  which  ran  outside  and  around  the  field  in  which  the 
killing  occurred,  but  the  road  through  the  field  was  the  shorter, 
and  was  generally  traveled  by  the  neighbors. 

A.  R.  McRae  testified,  for  the  State,  that  the  deceased  was  his 
son-in-law,  and  the  defendant  his  brother-in-law.  The  latter, 
who  lived  in  the  Indian  Nation,  came  to  the  witness's  house  on 
the  Tuesday  or  Wednesday  before  the  fatal  Monday.  On  the 
Thursday  after  ,he  came  he  bought  a  double  barreled  shot  gim. 
He  sometimes  carried  the  gun  when  he  left  witness's  house,  and 
sometimes  he  did  not.  The  witness  had  been  planting  cotton, 
using  Crabtree's  planter,  which  ho  promised  to  send  home  on 
the  fatal  day.    While  Mr.  Hardy  was  hitching  the  team  to  the 
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wagon  to  take  the  planter  home,  the  def endant,  armed  with  his 
gun,  and  L.  Crutchfield  came  to  the  field  from  witness's  house. 
Defendant  and  Crutchfield  got  into  the  wagon  with  the  planter, 
and  started  over  the  field  road  towards  the  deceased's  house.  De- 
fendant had  a  letter  which  he  said  he  was  going  to  maiL  This 
was  about  five  o'clock  p.  m.  Some  time  after  the  wagon  left, 
the  witness  heard  two  reports  of  a  gun  fired  in  rapid  succession, 
and  knew  at  once  what  had  happened.  Defendant  got  back  to 
witness's  house  with  the  wagon,  about  dusk.  The  distance  be- 
tween the  houses  of  the  witness  and  the  deceased  was  about 
twelve  hundred  yards.  From  the  point  in  the  field  where  de- 
fendant started  with  the  wagon,  to  deceased's  house,  the  dis- 
tance was  about  nine  hundred  yards.  Defendant  reached  wit- 
,  ness's  house  about  fifteen  or  twenty  minutes  after  witness  heard 
the  reports  of  the  gun,  and  immediately  sent  for  officers,  to 
whom  he  surrendered.  The  road  through  the  field  in  which  the 
killing  occurred  was  left  open  by  the  witness  for  the  conven- 
ience of  his  family  and  neighbors  in  going  to  Elwood,  and  no 
part  of  the  said  road  was  rented  to  the  deceased.  The  road 
around  the  field  was  longer  than  the  field  road,  and  passed  by 
the  point  in  the  field  where  the  deceased  was  said  to  have  been 
plowing  just  before  the  killing.  Defendant  lived  in  the  Nation, 
but  came  to  the  neighborhood  for  medical  treatment  by  Doctor 
Bates  of  Bonham.  He  went  to  Bonham  to  see  Doctor  Bates  before 
the  killing,  but,  finding  Doctor  Bates  absent,  he  came  back  to  the 
witness's  house.  After  the  killing  the  defendant  received  a  pos- 
tal card  from  Doctor  Bates,  stating  when  he  would  return  to  Bon- 
ham. At  the  time  of  the  killing  the  defendant  was  expecting  a 
letter  from  his  wife,  who  was  at  his  home  in  the  Nation.  The 
Red  river  was  but  two  miles  from  the  place  of  killing,  the 
intervening  country,  with  which  the  defendant  was  well 
acquainted,  being  heavily  timbered.  Defendant  coidd  easily 
have  effected  his  escape  into  the  Nation  after  the  killing.  De- 
fendant was  a  feeble,  sickly  man,  forty-five  or  fifty  years  old. 
Deceased  was  a  strong  man,  in  good  health,  thirty  or  thirty-five 
years  old.  The  deceased's  com  rowsr  ran  to  the  fence  on  the 
west  side  of  witness's  field,  along  which  the  outside  road  led  to 
Elwood.  Deceased  was  plowing  his  com  on  the  day  of  the  kill- 
ing. The  plat  here  introduced  in  evidence  was  made  by  the 
the  witness,  and  was  correct.    It  is  as  follows  : 
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The  State's  evidence  closing  with  the  plat,  the  defendant  intro- 
duced L.  Crutchfield  as  Jiis  first  witness.  Mr.  Cnitchfield  testi- 
fied that  he  was  present  and  witnessed  the  homicide.  The 
witness  was  in  a  wagon  taking  home  Mr.  Crabtree's  cotton 
planter,  which  Mr.  McRae  had  borrowed.  Defendant  was  in  the 
wagon  with  him,  on  his  way  to  the  Elwood  postoffice.  Elwood 
was  on  the  road  to  Crabtree's.  The  road  traveled  by  witness 
passed  the  house  of  the  deceased  at  a  point  about  forty  yards 
from  the  gate  that  led  out  of  the  field.  During  the  day  the  wit- 
ness had  been  at  work  in  the  field  south  of  the  deceased's  land, 
and  started  to  Crabtree's  from  the  place  where  he  had  been  at 
work,  which  was  about  one-third  of  the  distance  from  McRae's 
house  to  the  deceased's  house.  While  passing  through  the  field, 
and  when  they  reached  a  point  about  one  hundred  yards  distant 
from  the  gate  at  deceased's  house,  the  witness  and  the  defend- 
ant saw  the  deceased  plowing  in  his  corn  field.  He  was  then 
coming  over  a  hill.  He  came  to  the  end  of  his  row,  turned  and 
plowed  about  fifteen  yards,  when  he  stopped  and  hurriedly  im- 
hitched  his  plow  mare,  led  the  animal  to  a  convenient  stump^ 
mounted  her  and  ran  her  to  the  turn  row  leading  to  the  road 
traveled  by  witness  and  defendant.  He  followed  the  wagon  in 
a  fast  gallop.  When  the  deceased  mounted  his  mare  from  the 
stump,  the  witness  remarked  to  defendant:  "He  is  after  you!" 
The  defendant  replied:  **  Drive  up,  and  lets  get  out  of  the  way.'' 
Witness  whipped  the  mules  into  a  fast  trot,  which  he  kept  up 
until  the  gate  was  reached.  Defendant  got  out  of  the  wagon 
and  opened  the  gate.  Witness  drove  the  wagon  through 
and  defendant  closed  the  gate.  At  that  instant  the  deceased 
galloped  up,  dismounted,  opened  the  gate^  and  led  his  mare 
through.  Defendant  said  to.  deceased:  "Hellg,  Jack!  What 
are  you  in  such  a  hurry  for?"  Deceased  replied:  " If  I  get  my 
gun,  I  will  show  you  what  I  am  in  a  hurry  for."  Defendant 
then  came  to  the  west  side  of  the  wagon  and  took  his  gim  out» 
Deceased  then  started  around  the  west  side  of  the  wagon,  when 
defendant  presented  his  gun,  and  said  to  him:  "Sir!  wilt; 
you  have  been  following  me,  and  have  threatened  and  tried  to 
kill  me  as  often  as  I  will  allow  you."  Deceased  then  started 
back  around  the  east  side  of  the  wagon,  still  leading  his  mare, 
and  again  said:  "  If  I  can  get  my  gun  I  will  kill  you."  Defend- 
ant then  walked  to  the  head  of  the  team  on  the  west  side  and 
stopped,  and,  when  deceased  got  opposite  to  him  on  the  east  side 
of  the  wagon,  defendant  raised  his  gun  and  shouted  "stopl*^ 


Digitized  by 


Google 


Teim,  1887.]  Lyncose  t;,  Thb  Statr.  367 

Stfttemeni  of  the  oasa 

Deceased  replied:  '^  Shoot,  dogon  youl''  and  defendant  fired. 
Defendant's  motion,  raising  the  gun,  frightened  the  mules 
attached  to  the  wagon,  and  witness  did  not  see  either  of  the 
I^arties  at  the  moment  that  the  shots  were  fired.  Up  to  that 
time  witness  had  been  watching  deceased,  and  up  to  the  moment 
that  the  mules  became  frightened,,  the  deceased  did  not  stop 
walking  and  leading  his  mare.  Witness  thought  the  deceased 
was  walking,  and  not  standing,  when  the  fatal  shots  were  fired. 
Witness  was  on  the  wagon  on  the  side  next  to  the  defendant 
when  the  gun  was  fired.  If  two  shots  were  fired,  they  were  fired 
too  near  together  for  witness  to  distinguished  them  apart. 

As  soon  as  the  gun  was  fired  the  deceased  fell,  and  Mrs.  Guess 
came  running  from  the  house  to  the  prostrate  form  of  her  hus- 
band. She  took  his  head  in  her  lap  and  said  to  defendant:  ^'Oh, 
Uncle  Green,  why  did  you  do  thisP'  Defendant  made  no  reply, 
but  put  his  gun  in  the  wagon  and  began  unhitching  the  mules. 
Witness  told  him  that  he  could  take  the  wagon  back  as  easily  as 
he  could  the  mules,  when  he  got  into  the  wagon  and  drove  back 
over  the  same  road  to  McBae's  house.  Witness  remained  at  the 
house  of  the  deceased,  and  saw  the  deceased's  rifle  in  the  gun 
rack  in  the  house.  The  deceased's  groimd  was  in  the  north  part 
of  McRae's  field.  Witness  had  been  at  work  in  the  south  part  of 
McBae's  field.  The  shortest  route  to  Elwood  from  that  point 
was  over  the  road  traveled  by  witness  and  defendant,  and  that 
road  missed  the  defendant's  com  field,  in  which  he  was  plowing, 
about  one  hundred  and  fifty  yards.  The  longer  route,  over  the 
outside  road  and  lane,  would  lead  immediately  by  the  west  end 
of  deceased's  corn  rows.  On  the  next  day  after  the  defendant 
reached  McRae's  house,  the  witness  saw  the  deceased  and  told 
him  that  defendant  had  arrived.  Deceased,  who  was  then  in  the 
field,  replied  that  he  knew  it.  Witness  then  said  something 
about  getting  defendant,  who  was  an  expert  plowman,  to  experi- 
ment with  a  certain  plow.  Deceased  pointed  to  his  gun  standing 
against  the  fence,  and  said:  'That  is  the  plow  he  will  plow 
with,  the  Qod  d— d  son  of  a  bitch,  if  he  comes  in  this  field."  In 
the  same  connection,  deceased  said  that  defendant  had  treated 
him  very  badly  some  time  before  that.  On  the  Wednesday  or 
Thursday  before  the  fatal  Monday  the  deceased  came  to  the 
field  where  witness  and  Hardy  were  plowing,  and  said  that  he 
intended  to  kill  defendant  if  he  ever  got  in  gun  shot  of  him;  that 
defendant  treated  him  meanly  in  the  Nation;  that  defendant  in- 
duced  his  wife  to  buy  a  stove  in  the  Nation  when  he  was  not  able 
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to  pay  for  it;  that,  when  he  went  to  leave  the  Nation,  defendant 
followed  him  with  officers  and  made  him  pay  for  it.  Witness, 
in  reply,  told  deceased  that  he  had  better  be  trying  to  make  his 
peace  with  his  Maker  than  trying  to  kill  his  fellow  man.  At  an- 
other time,  while  defendant  was  in  the  field  with  witness's  team, 
deceased  said  that  he  had  a  mind  to  go  and  drive  him  out  of  the 
field.  At  another  time,  deceased  remarked  that  defendant  would 
come  into  that  field  and  get  hurt;  and  at  another  time  he  said 
that  "some  of  these  days  somebody  will  go  hunting  and  come  up 
missing."  Witness  communicated  deceased's  various  threats  to 
the  defendant.  He  knew  deceased  to  be  a  man  likely  to  execute 
a  threat.  Defendant  had  a  letter  with  him  at  the  time  of  the 
killing,  to  be  delivered  at  Elwood,  and  was  then  expecting  a  let- 
ter from  his  wife. 

On  his  cross  examination  the  witness  said  that  when  he  left 
McRae's  house  to  go  to  the  field  and  take  the  planter  home,  the 
defendant,  taking  his  gun,  went  with  him.  When  they  got  to 
the  field  they  found  the  boy  Hardy  hitching  the  mules  to  the 
wagon  in  which  the  planter  was  to  be  hauled  home.  Deceased 
could  be  seen  plowing  in  his  field  from  the  point  where  witness 
and  defendant  started  with  the  wagon.  Defendant  had  worked 
a  while  that  day  in  McRae's  field.  When  the  deceased  passed 
through  the  gate,  just  before  the  shooting,  he  did  not  go  at  once 
aroimd  the  east  side  of  the  wagon,  but  started  around  the  west 
side,  on  which  side  the  defendant  then  was.  The  witness  was 
related  to  both  the  defendant  and  the  deceased,  but,  not  regard- 
ing their  quarrel  as  any  business  of  his,  he  said  nothing  to  either 
of  them  at  the  time  of  the  fatal  meeting.  Witness  made  no 
effort  to  prevent  the  shooting,  nor  did  he  warn  deceased  when 
defendant  went  to  take  his  gun  out  of  the  wagon.  When 
witness  last  saw  deceased  before  the  shooting,  which  was  an 
instant  before  the  shot  or  shots  were  fired,  he  was  slowly  pass- 
ing the  east  side  of  the  wagon,  leading  his  mare.  He  had  the 
bridle  reins  in  both  hands  behind  him. 

Will  Hardy  testified,  for  the  defense,  that  he  was  in  the  field 
with  Crutchfield  when  Crutchfield  told  deceased  that  defendant 
had  come  tp  McRae's,  and  that  he  was  going  to  get  the  defend- 
ant to  try  a  certain  plow.  Deceased  pointed  to  his  gim,  and  said: 
**That  is  the  kind  of  plow  he  will  plow  with  if  he  comes  in  this 
field."  In  the  same  connection  he  threatened  to  kill  defendant, 
and  said  that  somebody  would  "go  hunting  some  time,  aud  get 
game;"  and  at  the  same  time  he  related  the  stove  transaction  in 
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the  Indian  Nation  as  related  by  Crutchfield^  and  said  further 
that,  just  after  the  stove  transaction^  defendant  tele^aphed  a 
man  named  Bragg,  and  had  Bragg  and  officers  to  collect  fifty 
dollars  from  him,  deceased,  which  he  did  not  owe.  He  closed 
his  outburst  with  the  statement  that  defendant  was  *'a  d — d  son 
of  a  bitch,  and  if  he  ever  comes  in  this  field,  and  I  can  look  down 
a  gun  barrel,  I  will  pull  a  trigger."  On  the  Thursday  before  the 
fatal  Monday,  deceased  came  to  the  field  and  told  witness  and 
Crutchfield  that  he  would  kill  defendant  if  he  ever  got  a  chance, 
and  that,  if  he  ever  got  a  **drive"  at  defendant,  he  would  **get 
him"  if  he  had  to  nm  him  into  McKae's  house,  and  that  he  would 
kill  defendant  if  he  hung  for  it  ten  minutes  later.  Witness  told 
defendant  of  all  those  threats,  and  heard  Crutchfield  tell  him  the 
same.  On  the  day  before  the  killing,  the  witness,  on  his  way  to 
singing,  stopped  at  the  deceased's  house,  and  found  the  deceased 
alone.  He  remained  there  some  time  with  him.  During  that 
time  deceased  said  to  witness:  ^'Confidentially,  between  me,  ypu 
and  the  gate  post,  if  Lynch  ever  lays  the  gap  down  so  I  can  save 
myself  I  will  kill  him;  and  if  ever  I  come  up  with  him  it  will  be 
run,  hang  or  fight."  Witness  did  not  report  this  last  statement. 
Deceased  had  his  gun  in  the  field  during  two  days  after  defend- 
ant came  to  McRae's.  Witness  was  friendly  to  both  defendant 
and  deceased. 

Cross  examined,  the  witness  said  that  while  he  was  hitching 
up  his  team  to  take  the  planter  home,  on  the  fatal  evening,  the 
defendant,  armed  with  his  gun,  and  Crutchfield  came  to  the 
field,  and  defendant  asked  witness  to  l^t  Crutchfield  go  with  the 
planter,  to  which  witness  readily  agreed.  At  that  time  deceased 
could  be  seen  planting  in  his  com  field,  and  he  could  have  seen 
the  parties  at  the  planter.  When,  a  short  time  later,  witness 
heard  the  shots,  he  remarked:  ''Lynch  and  Quess have  got  into 
it  at  last." 

W.  H.  Turner  testified,  for  the  defense,  that,  about  two  years 
before  this  trial,  he  sold  a  rifle  to  the  deceased.  Deceased  at  that 
time  said  that  he  wanted  the  gun  to  kill  a  man  named  Green 
Lynch,  who  was  his  wife's  uncle,  and  who  had  recently  treated 
him  badly  about  a  stove  in  the  Nation. 

Mrs.  Mary  McRae,  the  defendant's  sister,  testified,  in  his 
behalf,  that  defendant  came  to  Texas  from  the  ]!ndian  Nation 
just  before  the  killing,  to  be  treated  by  Doctor  Bates,  of  Bonham. 
His  he€dth  had  been  bad  for  two  or  three  years,  and  witness 
wrote  him  to  come  to  Texas  for  treatment.    When  defendant  first 
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went  to  Bonham  he  was  informed  that  Doctor  Bates  was  absent. 
A  few  days  before  the  killing  he  wrote  to  Bonham  to  ascertain 
whether  the  Doctor  had  yet  got  back.  Four  or  five  days  after 
the  killing  a  postal  card  addressed  to  ''Green  Lynch,  Elwood, 
Fannin  Comity,  Texas,"  was  received  at  Elwood.  It  read  as  fol- 
lows: '*Bonham,  Texas,  April  28, 1887.  Dear  Sir:— Tours  of  re- 
cent date  received.  My  father,  Dr.  Bates,  at  present  is  at  Aubry, 
Denton  county,  Texas,  but  will  be  at  home  next  Monday,  at 
one-thirty  p.  m.  We  would  be  glad  to  have  you  calL  Tours, 
etc.,  Doctor  E.  M.  Bates." 

Five  witnesses,  including  A.  R.  McRae,  testified  that  they  had 
known  the  defendant  from  twenty  to  thirty  years,  and  that  he 
had  always  borne  a  good  reputation  for  peace  and  quietude,  and 
as  a  law  abiding,  inoffensive  citizen.  A.  R.  McRae  testified  that 
deceased's  reputation  was  just  the  reverse. 

The  defense  closed. 

Mrs.  QuesH  testified,  for  the  State,  in  rebuttal,  that  it  was  not 
true  that  after  deceased  passed  through  the  gate  he  started 
around  the  west  side  of  the  wagon,  towards  defendant.  He 
was  walking  along  the  east  side,  leading  his  mare,  when  he  was 
shot. 

One  witness  for  the  State  testified  that  the  "outside"  road 
from  McRae's  to  Elwood  was  a  traveled  road,  and  not  more  than 
t-vo  himdred  or  three  hundred  yards  longer  than  the  road 
through  the  field.  Several  witnesses  testified  that  deceased's 
reputation  for  peace  and  quietude  was  good. 

The  excluded  testimony  referred  to  in  the  opinion  and  in  the 
first  head  note  was  that  the  defendant,  when  he  returned  to 
McRae's  immediately  after  the  killing,  told  McRae  that  he,  de- 
fendant, had  shot  Guess,  and  regretted  that  he  had  done  so,  but 
that  ho  hiad  to  do -so  in  order  to  prevent  Guess  from  killing  him, 
and  that  he  did  the  shooting  in  self  defense. 

The  motion  for  a  new  trial  raised  the  questions  discussed  in 
the  opiniout 

Lusk  &  Thurmond,  for  the  appellant. 

W,  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

White,  Presidino  Judge.  This  appeal  is  from  a  judgment 
of  conviction  for  murder  of  the  second  degree  for  the  killing  of 
one  A.  J.  Guess,  whose  wife  was  a  niece  of    this  appellant. 
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There  are  several  bills  of  exceptions  as  well  as  assignments  of 
error  presented  in  the  record,  which  attack  certain  rulings  of 
the  trial  court  upon  questions  of  evidence  and  certain  portions  of 
the  charge  given  the  jury,  as  also  the  refusal  to  give  certain 
requested  instructions  asked  for  defendant.  We  propose  to 
notice  only  such  matters  complained  of  as  are  considered  of 
moment  on  this  appeal. 

L  Defendant  complains  that  the  court  erred  in  refusing  to 
permit  him  to  prove  his  own  statements  and  declarations  with 
regard  to  the  homicide,  made  within  fifteen  or  twenty  minutes 
after  the  killing,  and  after  he  had  gone  in  a  wagon  some  twelve 
himdred  yards  from  the  place  of  the  killing.  This  identical 
question  occurred  in  Stephens's  case,  20  Texas  Court  of  Appeals, 
255,  and  it  was  there  held  that  ^*  declarations  of  a  defendant  con- 
cerning the  crime  charged  against  him,  made  ten  or  fifteen 
minutes  after  the  conunission  of  the  same,  and  after  he  had 
gone  a  distance  of  four  or  five  hundred  yards  from  the  place  of 
the  homicide,  can  not  be  treated  as  res  gestcBy  and  are,  therfef  ore, 
not  admissible  in  his  behalf."  ^^  Declarations  or  acts  of  a  defend- 
ant in  his  own  favor,  unless  part  of  the  res  gestae  or  of  a  confes- 
sion offered  by  the  prosecution,  are  not  admissible  for  the 
defense." ,  (Walker  v.  The  State,  13  Texas  Ct.  App.,  619.) 
f^II.  For  the  purpose  of  showing  that  the  meeting  with  de- 
ceased was  impremeditated  and  accidental,  defendant  proposed 
to  prove  that,  on  the  Saturday  before  the  Monday  when  the  kill- 
ing occurred,  he  had  told  the  proposed  witness,  Rogers,  that  he 
would  be  at  the  postoffice  at  Elwood  on  Monday  evening  to  get 
his  mail.  This  evidence  was  claimed  to  be  admissible  in  con- 
nection with  other  evidence  which  he  had  introduced,  showing 
that  he  was  on  his  way  to  Elwood  at  the  time  the  difficulty 
occurred,  and  tended  also  to  establish  that  fact.  Whatever  may 
have  been  the  theory  of  the  State  at  the  beginning  of  the  trial 
with  regard  to  this  matter,  w«  are  of  opinion  that  the  evidence 
upon  that  point  is  positive  and  imcontradicted,  to  the  effect  that 
defendant  had  started  to  and  was  on  his  way  to  the  Elwood 
post  office,  that  he  was  going  for  his  mail,  that  he  was  traveling 
the  accustomed  and  most  direct  route;  and  there  is  no  testimony 
that  he  had  any  purpose  to  seek  and  bring  on  a  difficulty  with 
deceased.  True,  he  had  a  double  barreled  gun  with  him.  But 
this  he  had  a  right  to  carry,  and,  if  he  was  carrying  it  on 
account  of  the  threats  deceased  had  made  against  his  life,  this 
did  not  lessen  but  only  emphasized  the  right.     He  did  not  go 
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out  of  his  road  or  way  to  meet  deceased.  On  the  contrary,  when 
he  found  that  deceased  had"  unhitched  his  horse  from  tiie  plow 
and  was  rapidly  following  the  wagon  in  which  he  was  riding, 
he  urges  the  driver  to  go  faster  *'to  get  out  of  his  way,"  and 
tbey  do  get  to  the  gate,  close  it,  and  are  outside  the  field  when 
the  deceased  overtakes  them. 

Now,  if  under  these  circmnstances  it  was  still  an  open  ques- 
tion as  to  whether  he  was  going  to  the  post  oflSce  or  not,  then 
the  excluded  evidence  was  perhaps  material  and  admissible  as 
an  additional  fact  going  to  prove  it.  If  it  was  not  an  open  or 
disputed  question,  the  evidence  was  immaterial.  In  our  opinion 
enough  has  been  shown  to  establish  its  imimateriality,  and  if 
this  had  been  the  view  of  the  learned  trial  judge  his  ruling 
would  have  been  correct.  Such,  however,  does  not  appear  to 
have  been  the  case,  because  we  find  in  the  fifteenth  paragraph 
of  his  ch^ge,  which  is  made  a  special  groimd  for  exception  by 
the  defendant,  that  the  jury  are  instructed  that  ^'the  defend- 
ant bad  the  right  to  go  to  the  post  office,  or  any  other  place  he 
desired  to  go  for  a  lawful  purpose,  but  if  he  started  tp  or  by  the 
house  of  the  deceased  merely  to  get  an  excuse  to  kill  him,  or 
with  the  intention  of  seeking  or  getting  into  a  fatal  rencontre 
with  the  deceased,  and  thus  got  into  the  difficulty,  then  the  de- 
fendant can  not  justify  the  homicide  even  though  his  life  was 
put  in  peril." 

With  the  testimony  as  disclosed  in  the  record  before  us,  there 
was  no  doubt  as  to  his  purpose  and  intention,  or  that  it  was  a 
lawful  one;  he  was,  as  all  the  witnesses  who  testify  on  that 
point  say,  going  to  the  post  office.  If  this  be  so,  then  this  in- 
struction, in  so  far  as  it  questioned  his  intention  and  purpose, 
was  not  warranted  by  evidence,  and  was  calculated  to  prejudice 
him  with  the  jury  by  impressing  them  with  the  idea  that,  in  the 
opinion  of  the  court,  there  was  serious  doubt  upon  the  subject. 
To  our  minds,  one  of  two  things  must  be  apparent^— either  that 
the  evidence  excluded  was  material  and  should  have  been  ad- 
mitted if  this  instruction  was  warranted,  or  the  instruction  was 
itself  unwarranted,  because  there  was  no  disputable  matter  upon 
which  to  predicate  it.  Id  either  aspect  of  the  case  the  error  is 
both  important  and  serious.  With  the  lights  before  us,  we  would 
say  the  ruling  upon  the  evidence  was  correct,  and  the  instruction 
erroneous.  **However  correct  a  principle  of  law  may  be  in  the 
abstract,  it  is  error  to  give  it  in  charge  where  there  is  a  total 
want  of  evidence  to  support  the  pliase  of  case  to  which  it  is  ap- 
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pHed.'*  (Conn  v.  The  State,  11  Texas  Ot.  App.,  390.)  'Tt  the 
court  assumes  and  charges  on  a  theory  not  raised  or  indicated  by 
the  evidence,  it  is  radical  error  and  fatal  to  a  conviction."  (Ross 
V.  The  State,  10  Texas  Ct.  App.,  455;  Taylor  v.  The  State,  13 
Texas  Ct.  App.,  184;  Hardin  v.  The  State,  Id.,  192:  Stewart  v. 
The  State,  15  Texas  Ct.  App.,  598.)  A  charge  should  be  confined 
to  the  facts  in  evidence.  (Boddy  v.  The  State,  14  Texas  Ct.  App., 
528;  May  field  v.  The  State,  23  Texas  Ct.  App.,  645.) 

nL  A  most  vigorous  attack  is  made,  in  the  able  brief  of  coun- 
sel for  defendant,  upon  that  portion  of  the  charge  of  the  court 
relative  to  threats  made  by  deceased  against  defendant.  It  is 
insisted  that  whilst,  in  the  twelfth  paragraph,  the  court  correctly 
announced  the  law  as  declared  in  article  608  of  our  Penal  Code, 
that  it  was  error  in  paragraphs  thirteen  and  fourteen  to  inter- 
polate the  word  ''immediatey'*  and  thereby  qualify  the  word 
intention  as  used  in  the  statute.  It  is  declared  by  the  statute 
that  threats  afford  no  justification  for  homicide,  ^^unless  it  be 
shown  that,  at  the  time  of  the  homicide,  the  person  killed,  by 
some  act  then  done,  manifested  an  intention  to  execute  the  threat 
so  made."  The  jury  were  charged  by  the  court  that  threats 
would  afford  no  justification,  unless  the  deceased  ^'manifested 
an  intention  by  some  act  done  at  the  time  showing  an  immediate 
intention  to  execute  the  threats."    • 

Applied  to  the  facts  directly  attendant  upon  the  ^killing,  it  is 
contended  that  the  use  of  the  word  'Hmmediate^'  was  not  only 
unauthorized  but  deleterious  in  the  extreme.  Deceased  was  un- 
armed. He  had  dismounted  to  open  the  gate,  had  come  through' 
and  was  leading  his  horse,  and  defendant,  who  was  still  upon 
the  groimd,  accosted  him:  "Hello,  Jack;  what  are  you  in  such 
a  hurry  for?"  The  reply  was:  "If  I  get  my  gun  I  will  show  you 
what  I  am  in  a  hurry  for."  His  gun  was  at  his  house,  some  forty 
or  fifty  yards  distant.  Defendant  went  to  the  west  side  of  the 
wagon  and  took  out  his  gun,  and,  as  deceased  started  round  the 
left  side  of  the  wagon,  defendant  presented  his  gun  at  him  and 
said:  "Sir,  wilt!  You  have  been  following  me,  and  threatened 
and  tried  to  kill  me  as  often  as  I  will  allow  you  to."  Deceased 
turned  and  went  round  the  east  side  of  the  wagon,  still  leading 
the  horse,  and  said  again:  "If  I  get  my  gun  I  will  kill  you." 
Defendant  walked  to  the  head  bt  the  mules  to  the  wagon,  on  the 
left  side,  and  stopped,  and  when  the  deceased  csmie  opposite  from 
the  east  side,  defendant  said:  "Holdup,"  raised  and  presented 
his  gun,  and,  as  deceased  said:  "Shoot,  dog  on  you,"  he  fired 
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both  barrels  in  quick  succession,  killing  deceased  instantly. 
Previous  and  deadly  threats  on  the  part  of  deceased  were  proven, 
and  also  .the  fact  that  he  was  a  violent  man  and  one  likely  to 
execute  his  threats. 

It  was  the  theory  of  the  defense  that  deceased  had  seen  de. 
fendant  passing  in  the  wagon,  had  followed  him  rapidly,  and, 
when  shot,  was  going  to  his  house,  some  forty  or  fifty  yards  dis- 
tant, to  get  his  gun  and  with  it  execute  his  threats;  and  that 
defendant,  in  his  legitimate  right  of  self  defense,  had  the  right 
then  and  there  to  anticipate  and  shoot  him.  A  special  instruc- 
tion requested  for  defendant,  and  which  was  refused  by  the  court, 
embraced  this  theory,  as  follows,  viz: 

**If  you  believe  from  the  evidence* that,  at  the  time  of  the  kill- 
ing, Guess  was  advancing  towards  defendant  and  tovAard's  his 
(Guess's)  house,  with  the  avowed  intention  to  get  his  gun  and 
attack  defendant,  and  take  his  life  or  do  him  some  serious  bodily 
injury,  and  if  you  further  believe  that  the  facts  and  circum- 
stances in  evidence  were  such  as  to  create  in  the  mind  of  defend- 
ant a  reasonable  belief  and  apprehension  that  such  was  the 
intention  of  Guess,  '*'  '*'  then  defendant  might  act  in  advance 
and  make  the  attack  upon  Guess,  Nor  was  it  necessary  that 
there  should  in  fact  be  real  flanger  to  defendant  at  the  time  of 
the  killing,  provided  the  facts  and  circmnstances  in  evidence 
were  such  as  to  produce  in  the  mind  of  defen<fant  a  reasonable 
fear  or  expectation  of  death  or  serious  bodily  injury." 

As  before  stated,  the  language  of  our  statute  (Penal  Code,  art. 
608)  is  that  threats  afford  no  justification  ''unless  it  be  shown 
that  at  the  time  of  the  homicide  the  person  killed,  by  some  act 
then  done,  manifested  an  intention  to  execute  the  threat  so  made.'' 
In  Penland's  case  (19  Texas  Ct.  App.,  365)  the  doctrme  of 
self  defense  enunciated  by  Qur  Supreme  Court  in  Lander  v. 
The  State,  12  Texas,  462,  is  quoted  approvingly,  as  follows:  **The 
belief  that  a  person  designs  to  kill  me  will  not  prevent  my  killing 
him  from  being  murder,  unless  he  is  making  some  attempt  to 
execute  his  design,  or  at  least,  is  in  apparent  situation  to  do  so, 
and  thereby  induces  rae  reasonably  to  think  that  he  intends  to  do 
it  immediately  (citing  4  Iredell,  K  C,  409).  No  contingent  neces- 
sity will  avail."  In  Weaver's  case  (19  Texas  Ct.  App.  547), 
speaking  of  the  doctrine  of  self  defense,  it  is  said  that  self  de- 
fense **is  a  defensive,  not  an  offensive,  act,"  and  that  "to  justify 
the  destruction  of  human  life,  the  danger  must  not  be  problem* 
atical  and  remote,  but  (apparently)  evident  and  immediate.** 
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And,  again:  ^The  necessities  of  self  defense  are  limited  to  the 
immediate  resistance  of  (apparent)  aggression,  and  the  appre- 
hension must  have  been  excited  by  (acts  evincing)  an  actual  as- 
sault." "The  danger  to  be  averted  must  be  apparently  imme- 
diate,  pressing,  imminent  and  imavoidable."  (See  Hinton  v.  The 
State,  24  Texas,  454;  Holt  v.  The  State,  9  Texas  Ct.  App.,  666.) 

In  Jones  v.  The  State,  76  Alabama,  8,  it  is  held  that,  to  "estab- 
lish the  plea  of  self  defense  in  a  case  of  homicide,  the  defendant 
must  have  entertained  at  the  time  an  honest  belief  in  the  exist- 
ence of  a  present  necessity  on  his  part  to  kill  in  order  to  save 
his  own  life,  or  to  prevent  the  infliction  of  grievous  bodily  harm, 
and  the  circu)hstances  must  have  been  such  as  to  impress  the 
mind  of  a  reasonable  man,  imder  the  same  state  of  facts,  with  a 
belief  of  such  imminent  peril  and  urgent  necessity." 

In  The  People  v.  Westlake,  62  California,  303,  the  rule  an- 
nounced is  that  "  past  threats  or  conduct  of  the  deceased,  how 
violent  soever,  will  not  excuse  a  homicide  without  sufficient 
present  demonstration  to  authorize  the  belief  that  the  deadly 
purpose  then  exists,  and  the  fear  that  it  will  then  be  executed." 
(See  also  Id.,  294.)  And  in  The  People  v.  Tompkin,  62  Califor- 
nia, 468,  it  is  held  that  there  must  be  such  a  demonstration  of  an 
immediate  intention  to  execute  the  threat  as  to  induce  a  reason- 
able belief  that  the  party  threatened  will  lose  his  life  or  suffer 
serious  bodily  injury  unless  he  immediately  defends  himself 
against  the  attack  of  his  adversary."  In  The  State  v.  Home,  9 
Kansas,  119,  it  is  said:  "There  must  not  only  be  reasonable 
ground  to  believe,  but  tfee  purpose  to  execute  the  design  must  be 
accompanied  by  some  attempt  to  execute  it,  or  the  person  must 
at  least  be  in  an  apparent  situation  to  do  so,  and  so  induce  a  rea- 
sonable belief  that  he  intends  to  do  it  immediately."  (Same 
case,  1  Crim.  Law  Rep.,  Green,  718;  see  also  The  State  v.  Clif- 
ford, 5  Crim.  Law  Mag.,  242.) 

We  are  of  opinion  that  a  proper  construction  of  the  language 
of  our  statute  (Penal  Code,  article  608)  is  that  the  act  done  by 
deceased  manifesting  his  intention  to  execute  his  threats  must 
be  such  an  one  as  shows  an  immediate  intention — "a<  the  time" — 
*'then  done"  and  not  an  intention  dependent  upon  some  other 
contingency.  Deceased's  language  showed  that  he  had  no  such 
immediate  intention,  but  he  told  defendant  to  wait  until  he  got 
his  gun,  which  was  in  his  house,  forty  or  fifty  yards  away.  In 
the  light  of  the  authorities  cited,  and  our  view  of  the  proper  con- 
struction of  the  statute,  we  do  not  think  the  charge  of  the  court 
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defective  in  the  particular  complained  of;  and,  judged  by  the 
same  rules  of  law,  we  think  it  must  be  apparent  that  the 
special  requested  instruction  was  not  the  law,  and  that,  con- 
sequently, there  was  no  error  in  refusing  it. 

Other  questions  presented  on  this  appeal  are  of  comparatively 
but  little  moment,  and  will  not  be  discussed.  Because  the  charge 
of  the  court  in  the  fifteenth  paragraph,  as  is  previously  shown, 
prejudicially  instructed  the  jury  as  to  a  phase  of  the  case  unwar- 
ranted by  the  evidence,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 

Opinion  delivered  November  23, 1887. 


24    966^ 

34  J?l  No.  2728. 

Gbobgs  Oabroll  v.  Thb  Statb. 

1.  AssAULT.^To  oonttitate  an  assanlt  under  the  law  of  tbis  State  there 

most  be  the  use  of  some  uolawfal  violence  upon  the  person  of  another, 

with  intent  to  injure  him  or  her,  or  some  threatening  gesture,  showing 

in  itself  or  by  words  accompanying  it  an  immediate  intention  to  commit 

.  a  battery. 

2»  Assault  to  Rapb  is  constitated  by  the  existence  of  facts  which  bring 
the  offense  within  the  definition  of  an  assault^  coapled  with  an  intention 
to  commit  rape;  and  sach  an  assault  can  only  be  committed  by  means  of 
force  or  attempted  force. 

8.  Bamr— Fact  Casb.— See  the  opinion  and  the  statement  of  the  case  for 
evidence  Tield  insolflcient  to  support  a  conviction  for  assault  with  intent 
to  commit  rape,  because  insufficient  to  show  the  use  of  force  or  attempted 
force. 

Appeal  from  the  District  Court  of  Freestone.  Tried  below  be- 
fore the  Hon.  Sam  R.  Frost. 

The  conviction  in  this  case  was  for  an  assault  with  intent  to 
rape  Mrs.  Bettie  Livingstone,  and  the  penalty  assessed  was  a 
term  of  two  years  in  the  penitentiary. 

Mrs.  Livingstone  testified,  for  the  State,  in  substance,  that, 
between  three  and  four  o'clock  on  the  morning  alleged  in  the 
indictment,  she  was  awakened  by  the  sound  of  some  one  step- 
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ping  across  the  floor  of  her  room.  She  stretched  her  hand  out 
and  touched  someone,  who  called  to  her,  **Miss  Bettie."  The 
witness  then  screamed,  and  the  person  fled  through  the  front 
door,  closing  it.  Witness  then  called  to  a  neighbor,  Mrs.  Cal- 
very,  who  soon  came.  Witness  did  not  see  the  person  who  en- 
tered her  room,  but  thought  that  she  recognized  the  voice  of  the 
defendant,  with  which  she  was  familiar.  Defendant  was  the 
only  male  acquaintance  of  the  witness  who  called  her  ''Miss 
Bettie."  The  person  who  entered  witness's  house  did  not  touch 
witness. 

The  third  witness  for  the  State  testified  that  he  left  the  town 
of  Oakwoods  late  on  the  day  before  the  alleged  outrage  to  go  to 
his  home  near  Mrs.  Livingstone's  residence.  The  defendant  was 
on  the  road  and  was  too  drunk  to  ride  his  horse,  and  witness 
placed  him  in  his  own  buggy  and  took  defendant  to  his,  wit- 
ness's, brother's  house,  and  left  him  in  the  buggy.  Afterward 
witness  told  him  that  his  horse  was  hitched  near  by,  and  that 
when  he  had  sufficiently  slept  off  his  drunkenness  he  had  better 
go  home.  About  three  o'clock  in  the  morning  the  defendant  got 
up  and  rode  off.  Soon  after  he  left,  witness  heard  screaming  in 
the  direction  of  Mrs.  Livingstone's,  but  paid  no  attention  to  it, 
thinking  that  some  negro  was  whipping  his  wife.  On  the  mor- 
row he  heard  what  had  transpired  at  Mrs.  Livingstone's.  With 
other  witnesses  he  took  the  trail  of  the  defendant's  horse  and 
followed  it  to  a  point  where  the  rider  dismoimted  and  took  off 
his  shoes  and  socks.  Thence  he  followed  the  barefoot  track  to 
Mrs.  Livingstone's  house,  and  back  in  a  roimdabou^  direction  to 
the  horse,  and  trailed  the  horse  tracks  from  that  point,  in  a  roimd- 
about  direction,  to  or  near  the  defendant's.  Two  other  witnesses 
testified  substantially  the  same  with  regard  to  the  tracks  of  the 
horse  and  the  barefooted  tracks  of  the  man. 

The  defense  offered  no  evidence,  but  in  the  motion  for  new 
trial  raised  the  questions  discussed  in  the  opinion. 

Belt  &  Steele,  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney  (General,  for  the  State. 

Whttb,  Pbbsiding  Jubob:  An  assault  with  intent  to  commit 
rape  is  constituted  by  the  existence  of  facts  which  bring  the 
offense  within  the  definition  of  an  assault,  coupled  with  an  in- 
tention  to  commit  rape.    (Penal  Code,  art.  506.) 
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To  constitute  an  assault  there  must  be  the  use  of  some  unlaw- 
ful violence  upon  the  person  of  another,  with  intent  to  injure 
him  or  her,  or  some  threatening  gesture  showing  itself,  or  by 
words  accompanying  it,  an  immediate  intention  to  commit  a 
battery.  (Penal  Code,  art.  484;  Jones  v.  The  State,  18  Texas  Ct. 
App.,  485.) 

Assault  with  intent  to  commit  rape  can  only  be  committed  by 
means  of  Jorce  or  attempted  force.  (Burney  v.  The  State,  21 
Texas  Ct.  App.,  565;  Taylor  v.  The  State,  22  Texas  Ct.  App.,  529; 
Milton  V.  The  State,  23  Texas  Ct.  App.,  204.)  There  must  be 
some  sort  ot  force  or  attempted  force  used,  or  the  offense  is  not 
made  out.^ 

In  Dibreirs  case  the  defendant  was  pulling  the  bed  clothes  off 
the  injured  female  when  she  awoke  and  gave  the  alarm,  and 
this  court  held  in  that  case  that  the  force  was  sufficiently  proven. 
(3  Texas  Ct.  App.,  74.)  In  Johnson's  case  (18  Texas  Ct.  App., 
565),  the  evidence  was  held  insufficient,  though  the  prosecutrix 
swore  defendant  placed  his  hands  upon  her;  and  in  Peterson's 
case  (14  Texas  Ct.  App.,  162),  whilst  it  was  held  that  the  violence 
used  was  sufficient  to  cohstitute  aggravated  assault,  it  did  not 
show  an  intent  to  rape.  (See  Hamilton  v.  The  State,  11  Texas 
Ct.  App.,  116;  also,  Sandford  v.  The  State,  12  Texas  Ct  App., 
196;  House  v.  The  State,  9  Texas  Ct.  App.,  53.) 

In  the  case  before  us,  even  if  we  concede  that  appellant  was 
the  party  in  Mrs.  Livingstone's  room  when  she  awoke  and 
screamed,  still  that  does  not  sustain  the  conviction,  because  he 
used  no  force  or  attempted  force,  no  threatening  gesture,  but 
simply  called  her  given  name,  and,  when  she  screamed,  fled. 

Because  the  facts  are  insufficient  to  establish  an  assault  with 
intent  to  rape,  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  November  23,  1887. 
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No.  2683, 
Cal.  Roy  v.  The  State. 

1.  Thbft— Charqb  of  the  Court— Purchase  of  the  Animal  was  the 
defense  interpoeed  to  the  proseoation  for  the  theft  of  the  same,  and,  the 
defendant  having  prodaoed  evidence  tending  to  establish  that  defease, 
be  was  entitled  to  an  affirmative  charge  instracting  the  jury  to  the  effect 
that  if  they  believed  from  the  evidence  that  the  defendant  parchased 
the  animal,  or  if,  from  the  evidence  as  to  the  purchase,  they  entertained 
a  reasonable  doubt  that  he  stole  the  animal,  they  must  acquit  him  of 
the  charge  of  theft.  The  refusal  of  a  special  charge  embodying  the  rule 
as  stated  was  error. 

8.  Same— Practice—New  Trial.— See  the  statement  of  the  case  for  the 
•  substance  of  evidence  set  out  in  a  motion  for  new  trial,  which,  though 
not  strictly  newly  discovered,  in  the  li^^ht  of  the  evidence  on  the  trial  en- 
titled the  defendant  to  a  new  trial. 

Appeal  from  the  District  Court  of  Travis.  Tried  below  be- 
fore the  Hon.  Eugene  Williams  on  exchange. 

The  conviction  in  this  case  was  for  the  theft  of  a  horse,  the 
property  of  B.  F.  Cage,  and  the  penalty  assessed  against  the 
appellant  was  a  term  of  ten  years  in  the  penitentiary. 

B.  F.  Cage  was  the  first  witness  for  the  State.  He  testified,  in 
substance,  that  some  time  in  the  months  of  April,  1886,  he  lost 
his  certain  mare  from  her  range  in  Blanco  county,  Texas.  The 
animal  referred  to  was  about  fourteen  and  a  half  hands  high, 
about  four  yeal-s  old,  and  of  a  dirty  black  or  blue  dun  color,  such 
color  as  is  called  *'grueyer"  by  the  Mexicans.  She  was  un- 
branded,  and  was  the  property  of  the  witness  and  was  in  his 
range  possession  when  taken.  Witness  had  never  seen  the  mare 
since.  He  bought  her  as  a  colt,  and  her  mother,  as  estrays,  at 
an  estray  sale  in  the  town  of  Blanco.  He  owned  the  mother  for 
a  short  time,  and  sold  her  to  a  Mexican  named  Qregorio  Lopez. 
The  colt  (the  alleged  stolen  animal)  followed  the  mother  to  the 
range,  and  remained  on  the  range  until  she  was  stolen.  The 
Mexican,  Lopez,  knew  the  animal  well — better,  in  fact,  than 
witness  did.  Witness  last  saw  his  animal  in  March  oc  April, 
1886.  He  ascertained  positively  that  she  was  missing  about  the 
last  of  June.    Late  in  April  a  negro  told  witness  that  he  thought 
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^the  said  mare  was  in  foal,  but  witness  could  net  tell  it  from  her 
appearance.  Witness  did  not  remember  that  the  animal  de- 
scribed had  any  white  about  her.  She  was  xmbroken,  and  had 
never  been  ridden  or  worked  when  she  disappeared.  When, 
late  in  June  or  early  in  July,  Sheriflf  Jackson  and  Gregorio 
Lopez  started  to  east  Texas  to  look  for  some  of  Lopez's  missing 
horses,  witness  authorized  them  to  sell  his  said  mare,  if  they 
should  find  and  recover  her.  On  their  return,  they  reported  that 
they  found  witness's  animal  in  Shelby  county,  Texas,  and  sold 
her,  and  Jackson  paid  witness  the  money  for  which  he  had  sold 
her.  Mr.  Jackson  officiated  at  the  estray  sale  of  the  said  mare 
and  her  mother,  and  knew  both  of  the  animals.  Witness,  upon 
reflection,  was  certain  that  his  said  mare  had  no  white  about 
her. 

Gregorio  Lopez  testified,  for  the  State,  that  about  Jime  15, 
1886,  he  missed  nine  head  of  horses  from  his  range  in  Blanco 
coigity  and  instituted  a  search  for  them.  He  went  to  the  defend- 
ant's ranch  and  asked  him  if  he  had  seen  any  of  the  horses, 
which  the  witness  described.  Defendant  looked  at  the  brand  on 
witness's  horse  and  told  witness  that  he  need  look  no  further, 
for  that  he,  defendant,  had  shipped  them  to  Eastern  Texas.  B. 
F.  Cage's  four  year  old  *'grueyer"  mare  ran  with  the  witness's 
horses,  and  had  run  with  them  for  over  two  years.  Witness 
knew  that  animal  well  from  a  colt,  having  owned  her  mother. 
That  animal  disappeared  from  the  range  at  the  same  time  that 
witness's  animals  disappeared.  When  witness  and  Sheriff  Jack- 
son, a  few  days  later,*  started  to  East  Texas  to  look  for  witness's 
horses,  Mr.  Cage  authorized  Jackson  to  sell  his  mare  if  he  should 
find  and  recover  her.  Witness  and  Jackson  went  to  Centre,  in 
Shelby  county,  to  which  point  defendant  said  that  he  shipped 
the  horses,  and  at  that  place  witness  found  five  head  of  his 
horses,  and  foimd  the  Cage  mare  in  the  possession  of  a  man 
named  Stanley.  The  witness  knew  that  animal  to  be  the  Cage 
mare  described  in  the  indictment.  She  was  an  unbroken,  un- 
branded  mare,  four  years  old,  about  fourteen  hands  high,  and  of 
a  color  called  indiscriminately  **grueyer,"  blue  dun  or  mouse 
color.  She  had  no  saddle  or  harness  marks  on  her.  She  was 
still  wild  and  unbroken  when  found  in  Shelby  coimty.  Mr. 
Jackson  sold  the  mare  in  Shelby  county,  and  afterward  paid  the 
purchase  money  to  Mr.  Cage.  At  the  same  time  and  place  the 
witness  found  a  stallion,  which  was  branded  with  a  half  circle 
S,  the  half  circle  being  under  the  S,  which  said  stallion  the  wit- 
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nees  identified  as  the  property  of  Mr.  B.  F.  Stanley,  and  which 
had  run  on  the  range  in  Blanco  county,  near  witness's  house. 
Stanley,  the  man  in  Shelby  from  whom  the  said  horses  were 
recovered,  said  that  he  got  them  from  defendant,  who  was  a 
kinsman  of  his.  The  other  four  horses  mentioned  by  witness  as 
belonging  to  him  the  witness  had  never  recovered.  When  wit- 
ness first  spoke  to  defendant  about  the  horses,  the  latter  said  at 
once  that  he  had  shipped  them  to  East  Texas;  that  he  had  not 
fully  paid  one  Bailey  for  the  said  horses,  and  that,  if  the  witness 
would  get  an  order  from  Bailey,  he  would  pay  the  balance  due 
on  them  to  witness.  Witness  declined  to  accept  the  amount 
offered  by  defendant,  and,  besides,  had  no  means  of  getting  the 
order  from  Bailey.  The  Cage  mare  had  no  saddle  marks  on  her 
when  found  in  Eastern  Texas. 

Sheriff  W.  I.  Jackson  testified,  for  the  State,  that  late  in  Jime 
or  early  in  July,  1886,  he  went  with  Gregorio  Lopez  to  Centre,  in 
Shelby  county,  to  look  for  and  recover  nine  head  of  Lopez's 
horses,  which  were  said  to  have  been  sent  there  and  sold  without 
authority.  They  found  five  head  of  tjie  Lopez  horses,  and  the 
four  year  old,  imbroken  Cage  mare  in  the  possession  of  one  W. 
Stanley.  Witness  knew  that  animal  well,  and  knew  her  to  be 
the  mare  of  B.  F.  Cage.  People  differed  about  the  color  of  that 
animal;  some  called  her  a  mouse  color,  some  a  gray,  some  a  dirty 
gray,  some  a  blue  dun  and  others  a  "grueyer."  However,  the 
witness  knew  the  animal  he  found  in  W.  Stanley's  possession  to 
be  Cage's  mare,  and  sold  her  as  Cage's,  and  afterward  paid  the 
purchase  money  to  Cage.  Stanley  also  had  in  possession  the  half 
-circle  S  (B.  F.  Stanley)  stallion,  which  had  run  on  the  range  in 
Blanco  county.  The  Cage  mare,  when  found  in  Shelby  county, 
was  still  wild  and  unbroken,  was  not  bridle  wise,  and  had  no 
saddle  or  harness  marks  on  her  body.  The  Cage  mare  had  no 
white  feet. 

Dan  Mackey  testified,  for  the  State,  that,  in  June,  1886,  he  lost 
seven  head  of  horses  from  his  range  in  Blanco  county,  Texas. 
Witness's  brother-in-law,  Dave  Malone,  went  to  East  Texas  and 
recovered  the  said  horses  for  witness. 

Dave  Malone  testified,  for  the  State,  that,  in  June,  1886,  he 
learned  that  seven  head  of  Dkn  Mackey's  horses  Ivad  been 
8hipi>ed  from  Austin,  Travis  county,  Texas,  to  east  Texas.  Act- 
ing upon  that  information,  he  went  to  Austin  and  got  Sheriff 
Uomsby  to  go  with  him  to  Shelby  county,  where  he  found  the 
hoiaes  in  the  possession  of  defendant,  who  claimed  that  he 
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bought  them  of  one  T.  E.  Bailey.     Defendant  surrendered  the 
horses,  and  witness  sold  them  in  Shelby  county. 

M.  M.  Hornsby,  sheriff  of  Travis  county,  testified,  for  the 
State,  that,  about  June  19,  1886,  he  received  a  postal  card  from 
San  Antonio,  advertising  a  certain  horse  as  having  been  recently 
stolen.  Deputy  Sheriff  Fred  Peck  read  the  postal  card,  and 
remarked  that  he  saw  the  said  horse  on  the  day  before,  at  Roy's 
ranch,  in  the  possession  of  the  defendant.  Witness  then  in- 
structed Peck  to  go  to  Roy's  ranch  and  get  the  horse.  Peck  left 
the  office,  but  soon  returned  and  reported  that  he  had  met  de- 
fendant in  Austin,  and  that  defendant  promised  to  have  the 
horse  in  town  on  the  next  day.  Witness  directed  Peck  to  go  at 
once  and  get  the  horse.  Peck  left,  and  after  a  time  he  and  Dep- 
uty Sheriflf  W.  W.  Hornsby  returned  with  the -defendant  and  the 
horse,  and  reported  that  defendant  had  a  drove  of  twenty  five 
or  thirty  head  of  horses  across  the  Colorado  river.  The  defend- 
ant claimed  that  he  bought  the  horse  described  in  the  postal 
card  and  the  other  horses  he  had  in  his  herd  from  one  T.  E. 
Bailey.  Witness  told  him  that,  in  all  probability,  all  of  the 
horses  were  stolen,  and  that,  if  he  wanted  to  do  right  about 
them,  he  would  hold  them  and  permit  witness  to  advertise  them. 
The  defendant  replied:  ^*Yes,  I  know  they  were  stolen;  but  I 
bought  them  and  have  my  money  in  them,  and  I  am  going  to 
ship  them  from  here  to-night  and  get  my  money  out  of  them.  I 
have  consulted  my  lawyer,  but,  if  you  want  to  take  the  horses 
away  from  me,  you  can  do  so."  The  witness  declined  to  take 
the  horses,  preferring  to  take  no  risks  in  the  matter,  as  he  had 
no  evidence  that  the  horses  were  stolen.  The  animal  described 
in  the  postal  was  taken  from  defendant,  and  the  defendant  oa 
that  night  shipped  the  others.  Witness  then  went  to  the  animal 
inspector  and  got  a  description  of  all  the  horses  shipped  by  de- 
fendant, and  sent  the  description  to  the  sheriflfs  of  adjoining 
counties.  A  few  days  later,  Dave  Malone  came  to  Austin  and 
made  an  affidavit  charging  the  defendant  with  the  theft  of  seven 
head  of  the  horses,  which  he  described  as  belonging  to  Dan 
Mackey.  Witness  telegraphed  to  Shelby  county  to  secure  the 
arrest  of  defendant,  and  then  went  with  Malone  to  Shelby 
county,  where  he  found  defendant  under  arrest,  and  one  Stanley 
in  possession  of  the  bunch  of  horses  under  a  claim  of  purchase 
from  defendant.  The  bunch  included  all  of  the  horses  shipped 
from  Austin  by  defendant,  as  shown  by  the  list  taken  by  the 
witness  f yom  the  inspector's  books.    The  bunch  included  two  or 
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three  more  s^TiinriAla  than  were  included  in  the  bills  of  sale  from 
Saonclers  and  Bailey  to  Bohls,  exhibited  by  defendant;  each  of 
these  extra  animals  was  unbranded.  Witness  saw  the  alleged 
<3age  mare  in  Shelby  county.  She  was  an  unbroken  and  un- 
hraaded  dun  mare.  He  also  saw  the  Lopez  horses  and  the  circle 
8  stallion.  Witness  and  Malone  sold  Mackey's  horses,  arrested 
defendant  and  brought  him  back  to  Austin.  The  bunch  of  horses 
mentioned  by  witness  were  shipped  from  Austin  on  or  about 
Jone  19,  by  the  defendant  and  one  Bohls. 

Fred  Peck  testified,  for  the  State,  substantially  as  did  Sheriff 
Homsby,  up  to  the  point  when  he  started  from  th6  sheriff's  oflBce 
to  go  to  Roy's  ranch  to  get  the  horse.  He  then  stated  that  he 
met  defendant  at  Long's  stable^  and  asked  him  where  the  horse  * 
was.  Defendant  said  that  he  was  at  home,  lame,  and  asked  why 
witness  inquired.  Witness  replied  that  he  had  a  postal  card 
describing  him  as  a  stolen  horse,  and  was  instructed  by  Sheriff 
Homsby  to  go  to  the  ranch  and  get  him.  Defendant  replied  that 
lie  had  left  the  horse  at  his  ranch  to  be  forwarded  the  next  day, 
and  promised  witness  to  produce  him  on  the  said  next  day.  Wit- 
ness and  Will  Homsby  then  went  back  and  reported  to  the  sheriff, 
who  ordered  them  to  go  after  the  horse  without  delay.  On  their 
way  out  of  town  they  met  defendant  and  told  him  that  Sheriff 
Homsby  declined  to  wait,  and  had  directed  them  to  go  and  get 
the  horse.  Defendant  then  admitted  that  he  had  lied  about  the 
horse,  and  said  that  it  was  then  across  the  river  from  Austin  in 
a  bunch  he  intended  to  ship  on  that  night.  Witness  went  across 
the  river  and  got  the  horse  from  a  bunch  of  twenty-five  or  thirty 
under  herd,  and  in  possession  of  defendant  and  one  Bohls.  Wit- 
ness heard  defendant  tell  Sheriff  Homsby  that  he,  defendant, 
knew  all  of  the  horses  were  stolen,  but  that  he  had  his  money 
in  them  and  intended  to  get  it  out. 

Will  Homsby,  testifying  for  the  State,  corroborated  the  witness 
Peck. 

William  Chapman  testified,  for  the  defense,  that  he  lived  at 
Dripping  Springs  in  June,  1886.  Late  in  May  or  early  in  June, 
1886,  a  man  named  T.  E.  Bailey,  whom  witness  had  previously 
.  met,  came  to  witness's  house  and  asked  the  way  to  Roy's  house. 
He  said  that  he  had  horses  to  sell.  He  passed  the  night  with 
witness,  and  on  the  next  morning  witness  went  with  him  to 
Roy's,  and  heard  Roy  agree  to  buy  from  twelve  to  fifteen  horses 
from  him,  the  horses  not  being  present.  A  few  days  later  Bailey 
returned  to  Roy's  while  witness  was  there,  bringing  twelve  or 
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$fteen  horses,  which  he  sold  to  Roy.  Witness  drew  up  the  bill 
of  sale— the  instrument  now  shown  him,  Bailey  then  took  the 
bill  of  sale,  saying  that  he  would*  take  it  to  Mr.  Morris,  the  jus- 
tice of  the  peace  at  Cypress  Mill,  to  acknowledge  it.  Witness 
left  Bailey  at  the  mills  and  went  on  to  Llano  county,  to  get  a 
horse  for  Boy.  The  bill  of  sale  included  an  animal  in  the  half 
circle  S  brand,  which  was  Stanley's  brand.  It  was  executed  to 
Gus  Bohls,  Boy's  partner,  because  Bohls  was  to  take  the  horses 
to  east  Texas  for  sale. 

L.  F.  Tucker  testified  that  he  lived  at  Dripping  Springs  in 
June,  1886,  and  then  knew  the  defendant  and  one  Bailey.  He 
met  Bailey  at  defendant's  house  during  that  month,  when  Bailey 
was  trying  to  sell  some  horses  to  Boy.  Boy,  Bailey  and  witness 
afterwards  went  to  a  pasture  in  which  Bailey  pointed  several 
horses  out  to  Boy,  as  the  ones  he  wanted  to  sell  hinu  Witness 
could  not  now  describe  the  said  horses.  The  witness  was  f€unil- 
iar  with  the  title  to  one  animal  only  of  those  shipped  by  Boy 
to  Eastern  Texas.  That  was  a  brown  mare  sold  by  the  witness 
to  Boy.  She  was  about  thirteen  hands  high,  and  was  un- 
branded;  had  a  white  star  in  the  forehead,  and  her  left  hind  foot 
was  white,  and  her  back  was  saddle  marked.  Boy  gave  wit- 
ness a  horse  for  the  mare.  Witness  bought  the  mare  described 
from  Jim  Cox,  in  May,  1886.  The  animal  was  saddle-broken  and 
was  quite  gentle. 

J.  E.  Morris,  justice  of  the  peace,  testified,  for  the  defense,  that 
he  knew  T.  E.  Bailey.  Said  Bailey  acknowledged,  before  witness, 
the  bill  of  sale  in  evidence,  in  which  he  conveyed  certain  horses 
to  Gus  Bohls.  Witness  wrote  the  certificate  of  acknowledgment. 
Witness's  record  showed  that  the  half  circle  S  brand  was  in  the 
said  bill  of  sale  when  it  was  acknowledged.  Witness  never 
saw  any  of  the  horses  described  in  the  bill  of  sale.  The  de- 
fense then  put  in  evidence  a  bill  of  sale,  executed  by  T.  E. 
Bailey,  and  witnessed  by  William  Chapman  and  Aubry  Clayton, 
purporting  to  convey  fifteen  head  of  horses  in  various  brands 
and  descriptions.  It  does  not  describe  a  "dirty  gray,  mouse- 
colored  or  dun  mare,  unbranded,  and  four  years  old."  It  de- 
scribed, however,  an  unbranded  brown  mare. 

Mrs.  Boy,  the  defendant's  wife,  testified  in  his  behalf,  that  in 
May,  1876,  L.  T.  Tucker  or  his  brother,  put  a  certain  unbranded 
brown  mare  in  defendant's  pasture.  That  animal  had  one  white 
foot.  She  remained  in  the  pasture  until  the  herd  of  horses  were 
taken  to  Austin  in  June,  for  shipment,  and  was  taken  with  the 
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herd,  and  the  witness  supposed  was  shipped  with  them.  Witness 
was  present  when  Bailey  brought  twelve  or  fifteen  head  of 
horses  to  defendant's  place,  and  she  saw  the  bill  of  sale  from 
Bailey  to  Bohls  when  the  same  was  executed. 

Qus  Bohls  testified,  for  the  defense,  that  in  June  and  July, 
1886,  he  and  defendant  were  partners  in  some  horse  transac- 
tions. In  June  of  that  year  witness  and  appellant  bought  some 
horses  from  one  Thomas  or  Tom  Bailey.  Witness  was  present 
when  the  bill  of  sale,  written  by  Chapman,  was  executed  by  said 
Bailey.  The  bill  of  sale  was  executed  in  the  name  of  the  witness 
as  the  purchaser,  because  it  was  arranged  at  that  time  that  the 
witness  was  to  take  them  to  the  East  Texas  market.  The  price 
agreed  upon  was  two  hundred  and  forty  dollars  for  fifteen 
horses,  of  which  the  witness  paid  Bailey  forty  dollars  in  cash, 
and  he  and  defendant  executed  their  note  to  Bailey  for  the  bal- 
ance of  two  himdred  dollars.  The  said  horses  were  placed  in 
the  herd  which  was  driven  to  pasture  near  Austin,  and  held  there 
for  inspection.  The  herd  was  not  stopped  on  the  regular  public 
road,  but  a  short  distance  from  it,  in  an  old  field,  over  which 
travelers  passed  when  the  river  was  up  and  the  roads  bad. 
They  were  not  stopped  there  for  the  sake  of  secrecy,  but  because 
they  could  be  easily  held  in  that  field  by  one  man.  Witness 
afterwards  took  the  horses  to  Shelby  county  and  sold  them  to 
Mr.  W.  Stanley.  The  horses  were  afterwards  taken  by  oflScers 
from  Shelby  and  Blanco  coimties,  and  by  parties  who  claimed 
them.  Among  the  horses  so  sold  to  Shelby  by  the  witness  and 
defendant  was  a  little  brown  mare,  which  the  witness  xmder- 
stood  was  claimed  to  be  the  Cage  animal.  There  was  but  one 
other  unbranded  mare  in  the  bimch,  and  she  was  claimed  and 
taken  by  Dave  Malone  as  the  mare  of  Dan  Mackey.  The  animal 
claimed  as  the  Cage  animal  was  imbroken  and  was  sold  by  wit- 
ness to  Stanley  as  an  imbroken  animal.  In  the  prosecution  of 
their  partnership  business,  the  defendant  did  the  buying,  but 
took  the  bills  of  sale  in  the  name  of  the  witness,  who  was  to  take 
the  animals  to  market  Witness  paid  his  own  forty  dollars  on 
the  Bailey  purchase,  and  joined  in  the  two  himdred  dollar  note 
executed  by  defendant  for  the  balance  of  the  purchase  money. 
The  witness  did  not  know,  nor  did  he  suspect,  that  any  of  the 
horses  were  stolen,  nor  was  he  present  when  defendant  received 
them  from  Bailey.  When  the  horses  were  collected,  Roy  drove 
them  to  witness's  place  in  Travis  county,  and  witness  and  Roy 
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drove  them  together  to  Austin,  and  thence  shipped  them  to 
Shelby  county  on  June  19,  1886. 

Gteorge  Coffee  testified,  for  the  defense,  that  he  knew  the  Oage 
mare  which  it  is  charged  in  the  indictment  was  stolen  by  de- 
fendant, and  at  one  time  owned  the  mother  of  that  animal.  He 
last  saw  that  mure  on  the  range  iri  April,  1886.  He  then  thought, 
and  was  still  of  the  opinion,  that  the  said  Cage  mare  was  in  foal. 
Witness  was  a  horse  expert,  and  could  tell  the  difference  be- 
tween a  foal-heavy  and  a  grass- fat  mare. 

The  motion  for  new  trial  (supported  by  affidavits  of  B.  P. 
Cage,  W.  Stanley,  Mrs.  Roy  and  L.  T.  Tucker)  alleges  that  since 
the  trial  and  conviction  of  the  defendant,  he,  the  defendant,  had 
sent  to  Shelby  county  for  the  animal  sold  by  Sheriff  Jackson  as 
the  Cage  mare,  and  had  her  brought  to  Austin  for  the  inspection 
of  the  several  witnesses  who  testified  on  the  trial.  Stanley's 
affidavit  alleges  that  the  said  animal  was  the  only  unbranded 
mare  bought  by  the  witness  from  W.  I.  Jackson,  sheriff  of 
Blanco  county,  Texas;  that  said  animal  was  one  of  a  number  of 
horses  purchased  by  affiant  from  said  Jackson  on  the  tenth  day 
of  July,  1886;  that  the  said  animal  was  a  * 'brown  two  year  old 
mare,  star  or  white  spot  in  the  forehead,  and  left  hind  foot 
white,"  and  was  so  described  in  the  bill  of  sale  executed  by  said 
Jackson  to  said  affiant,  which  said  bill  of  sale  was  attached  to 
this  affidavit  as  an  exhibit.  The  affiant  alleged  that,  upon  the 
arrival  of  the  said  mare  in  Austin  he  pointed  her  out  to  B.  F. 
Cage  as  the  animal  which  Sheriff  Jackson  seized  in  Shelby 
county  as  the  property  of  said  Cage,  and  which  he  sold  to  the 
affiant  as  the  said  Cage's;  that  the  animal  so  seized  in  Shelby 
county  and  sold  to  witness  as  the  Cage  mare,  and  the  animal 
which  affiant  pointed  out  to  said  B.  F.  Cage,  was  one  and  the 
same  animal.  To  this  affidavit  was  attached  the  original  bill  of 
sale  executed  by  W.  I.  Jackson  to  W.  Stanley,  which  said  bill 
of  sale  purported  to  convey  to  said  Stanley  five  certain  mares 
and  horses  described  by  color  and  brands,  and  "one  brown  two 
year  old  mare,  star  or  white  spot  in  forehead,  and  left  hind  foot 
white." 

The  affidavit  of  Ben.  F.  Cage  identified  the  signature  of  W.  L 
Jackson  to  the  bill  of  sale  attached  to  Stanley's  affidavit  as  gen- 
uine, and  affirmed  that  said  Cage  had  examined  the  mare  claimed 
by  Stanley  to  be  the  only  unbranded  animal  bought  by  him  from 
W.  I.  Jackson  on  July  10,  and  as  the  animal  which  was  taken 
from  him,  the  said  Stanley,  by  said  Jackson,  as  the  property  o£ 
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said  Cage  and  resold  to  him  by  the  said  Jackson,  as  the  property 
of  the  said  Cage;  and  the  affiant  declared  that  the  said  animal 
so  pointed  out  to  him  by  the  said  W.  Stanley  was  not,  and  never 
had  been,  his  property,  and  was  not  the  animal  which  disap- 
peared from  the  affiant's  range  possession  in  the  spring  of  1886. 
The  affidavit  of  Mrs.  S.  A.  Roy  affirmed  that  she  had  exam- 
ined the  animal  brought  back  from  Shelby  coimty,  and  that 
it  was  the  identical  animal  sold  to  the  defendant  by  L.  T. 
Tucker,  and  which  was  shipped  by  the  defendant  and  Qus 
Bohls  to  eastern  Tezas,<as  testified  by  the  affiant  on  the  trial 
of  this  case.    L.  T.  Tucker's  affidavit  was  to  the  same  effect. 

Wallony  Hill  <£  WcUton  and  Sheeks  db  Sheeks,  for  the  ap- 
pellant. 

W.  L.  Davidson^  Assistant  Attorney  General,  for  the  State. 

WiLiiSON,  Judge.  Coimsel  for  defendant  requested  a  special 
instruction,  as  follows:  "If  the  jury  believe,  from  the  evidence, 
that  the  defendant  purchased  or  traded  for  the  animal  alleged  to 
have  been  stolen,  giving  value  therefor,  in  good  faith,  then  you 
will  find  defendant  not  guilty."  There  was  evidence  tending  to 
show  that  the  defendant  had  purchased  said  animal,  and  the  de- 
fendant was  enitled  to  a  direct,  affirmative  charge  upon  that 
issue.  In  the  charge  given  by  the  court  to  the  jury  there  is  no 
such  direct  affirmative  charge,  but  the  issue  is  presented  to  the 
jury  in  a  negative  form,  and  in  a  connection  which  might  have 
misled  the  jury.  We  think  the  above  special  instruction,  or  a 
similar  affirmative  one,  instructing  the  jury  that,  if  they  believed, 
from  the  evidence,  that  the  defendant  purchased  the  animal,  or 
if,  from  tbe  evidence  as  to  the  purchase,  they  entertained  a  rea- 
sonable doubt  that  the  defendant  stole  the  animal,  they  must 
acquit  him  of  the  charge  of  theft.  (Murphy  v.  The  State,  17 
Texas  Ct.  App.,  645.)  We  are  of  the  opinion  that  the  failure  of 
the  court  to  give  a  proper  charge  upon  the  issue  of  purchase  was 
material  error,  for  which  the  conviction  should  be  set  aside. 

We  are  also  of  opinion  that  the  court  erred  in  not  granting  the 
defendant  a  new  trial.  While  the  additional  evidence  disclosed 
by  the  affidavits  accompanying  said  motion  may  not,  in  strict- 
ness, be  regarded  as  newly  discovered,  still,  we  think  fairness ' 
and  justice  required  that  a  new  trial  should  have  been  awarded. 
The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Opinion  delivered  November  26,  1887. 
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Ko.  2733. 
Juan  Navarro  v.  The  Statb. 

L  Aborttoit— iNDiCTMBnT. — See  the  statement  of  the  oaae  for  an  Indict 
ment  held  suffioient  to  charge  the  offense  of  producing  an  abortion  by 
an  nolawfal  assault  upon  a  pregnant  woman. 

2.  Saicb— Practicb— Eyidencb.— In  a  prosecution  for  producing  an  abor- 
tion by  an  unlawful  and  violent  assault,  the  injured  fenuUe,  although 
the  wife  of  the  accused,  is  a  competent  witness  against  him. 

8.  SAMB—ExPBfiT  Tbstiicony.— The  prosecutrix  in  this  case,  having  testi- 
fied to  the  violence  inflicted  upon  her  by  the  accused,  was  also  permitted 
to  testify  to  her  subsequent  delivery  of  two  dead  children,  to  the  con- 
dition of  the  bodies,  and,  without  first  being  qualified  as  an  eipert,  to 
the  fact  that  the  abortion  was  the  result  of  the  violence  inflicted  upon 
her  by  the  accused.  Held,  that  the  evidence  was  improperiy  admitted, 
under  the  rule  that  when  *'a  claimed  result  becomes  so  remote  that  con- 
clusion and  deduction  are  necessary  to  connect  it  with  a  cause,  the  non- 
expert witness  can  only  state  phsrsical  facts,  leaving  the  conclusions  to 
be  drawn  by  the  jury."  This  error,  however,  would,  in  this  case,  have 
been  immaterial  had  the  witness  stated  the  facts  upon  which  the  opinion 
was  based. 

4.  PRACTiCB—LBADiBre  QimsTiGNS  are  permissible,  even  on  direct  examina- 
tion, if  th»9  witness  appears  to  be  hostile  to  the  party  producing  him,  or 
is  in  the  interest  of  the  other  party,  or  unwilling  to  give  evidence.  Note 
the  opinion  for  a  case  in  which,  the  witness  coming  within  each  of  the 
exceptions  to  the  general  rule,  her  testimony  was  properly  admitted. 

Appeal  from  the  District  Court  of  Cameron.  Tried  below  be- 
fore the  Hon.  J.  C.  Russell. 

A  term  of  four  years  in  the  penitentiary  was  assessed  against 
the  appellant  upon  his  conviction  under  an  indictment,  the 
charging  part  of  which  reads  as  follows:  *  *  *  "That  Juan 
Navarro,  on  or  about  the  fifteenth  day  of  June,  1887,  in  Cameron 
county,  Texas,  in  and  upon  Manuela  Rodriguez,  a  woman,  then 
and  there  pregnant,  did  make  an  assault,  and  did  then  and  there 
unlawfully,  willfully  and  designedly,  without  the  consent  of  the 
said  Manuela  Rodriguez,  procure  an  abortion  by  then  and  there 
striking,  kicking,  and  violently  using  the  person  of  her,  the 
said  Manuela  Rodriguez,  during  her  said  pregnancy." 

Manuela  Rodriguez  was  the  first  witness  for  the  State.  She 
testified  that  she  lived  in  Brownsville,  Cameron  county,  Texas, 
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and  wa43  the  wife  of  the  defendant,  and  the  alleged  injured  party. 
On  or  about  June  15,  1887,  the  defendant,  who  was  then  in  jail. 
Bent  the  witness  to  see  a  lawyer  for  him.  "Witness  did  not  re- 
turn to  the  jail  on  that  day,  and  when  she  did  return,  the  defend- 
ant, who  was  jealous  of  her,  accused  her  of  sleeping  with  the 
lawyer,  and  kicked  her  on  her  abdomen.  He  then  said  that  he 
was  sorry,  and  that  the  witness  could  do  with  him  as  she  pleased. 
Questions  elicited  from  the  witness  the  statement  that,  just  be 
fore  kicking  her,  the  defendant  said :  "If  that  is  my  child,  put  i: 
in  my  hands."  Witness  was  then  between  five  and  six  months 
advanced  in  pregnancy  by  the  defendant.  The  kick  adminis- 
tered by  the  defendant  caused  the  witness  to  miscarry.  She 
wa::  delivered  of  a  dead  child  on  the  ninth  day  after  the  defend- 
ant Iiicked  her.  The  child  was  perfectly  developed  except  that 
the  skull  was  mashed  or  crushed  in,  and  was  in  three  pieces. 
She  was  delivered  of  another  dead  child  nine  days  aft^r  the  first 
delivery.  The  body  of  the  last  child  was  decomposed  and  in 
frar;ments.  Witness  had  imparted  life  to  the  children  before 
she  was  assaulted.  She  visited  defendant  at  the  jail  on  the  day 
after  he  assaulted  her,  and  continuously  as  long  as  she  could 
wr..!:.  Defendant  said  that  he  was  sorry  he  kicked  her,  and 
witness  was  on  good  terms  with  him.  She  told  no  one  about 
being  kicked  by  defendant,  until  she  was  brought  to  bed,  when 
she  told  her  sister,  who  filed  the  complaint  against  the  defend- 
ant. Witness  was  married  to  defendant  about  eleven  months 
before  this  trial,  and  this  was  her  first  pregnancy  by  him. 

Guadalupe  Rodriguez,  the  sister  of  the  first  witness,  was  the 
next  introduced  by  the  State.  She  testified  that,  on  or  about 
June  15,  1887,  she  lived  with  her  said  sister,  who,  about  nine 
days  after  the  said  date,  gave  premature  birth  to  a  female  child. 
It  was  bom  dead,  but  was  fully  developed.  Its  head  was  in 
several  pieces.  Nine  days  later  Manuela  was  delivered  of  the 
decomposed  body  of  another  child,  so  badly  decayed  that  its  sex 
could  not  be  determined,  the  feet  only  being  entire.  Juliana 
Gonzales,  the  midwife,  was  present  at  the  first  of  the  said  deliv- 
eries. On  the  day  that  the  first  child  was  born,  the  witness 
made  a  complaint  against  the  defendant  before  Judge  Hune. 
Witness,  her  husband,  and  a  cn'^ual  visitor  named  Florentine 
Comacho,  were  present  when  the  first  delivery  occurred.  The 
witness  had  no  personal  knowledge  of  the  cause  of  the  prema- 
ture births. 

Juliana  Gonzales  testified,  for  the  State,  that  she  was  a  mid- 


Digitized  by 


Google 


380  24  Texas  Coubx  of  Appeals.  [Tyler 

Opioion  of  the  court 


wife,  and  acted  as  such  to  Manuela  Rodriguez  at  the  delivery  of 
He  first  child.  Witness  removed  the  child  from  the  womb  and 
found  that  it  was  dead.  Its  head  was  in  several  pieces,  but 
otherwise  it  was  perfect  for  its  period.  It  was  about  five  months 
old.  Witness  could  not  tell  how  long  it  had  been  dead.  She 
was  not  present  at  the  alleged  subsequent  delivery,  and  knew 
nothing  about  it.  The  child  of  which  the  witness  delivered 
Manuela  was  a  male.  The  birth  was  a  head  presentation,  and 
as  it  passed  from  the  womb  the  pieces  of  skull  fell  ii^to  the  wit- 
ness's hands. 

The  State  closed., 

Ignacio  Dominguez  testified,  for  the  defense,  that  he  was  the 
officer  in  charge  of  the  Cameron  county  jail.  Defendant  was 
placed  in  that  jail  on  a  charge  for  misdemeanor  some  time  before 
June  15,  1887.  His  wife,  Manuela,  visited  him  regularly  up  to 
some  time  in  June.  Witness  was  constantly  about  the  jail,  and 
never  at  any  time  heard  of  an  assault  upon  Manuela  by  defend- 
ant. He  distinctly  remembers  Manuela's  last  visit  to  the  jail 
before  her  confinement.  The  defendant  went  to  the  jail  kitchen 
and  cooked  some  griddle  cakes.  Manuela  left  the  jail  about  five 
o'clock  on  that  evening.  As  she  passed  out  she  showed  witness 
some  of  the  cakes  baked  by  defendant,  and  said:  ''  See  what  it 
is  to  have  a  good  husband.  Being  with  child,  I  have  had  a  long- 
ing for  some  cakes,  and  he  has  made  them  forme."  Manuela 
always  appeared  to  be  on  the  best  of  terms  with  defendant. 

L.  Penafior  testified,  for  the  defense,  that  he  was  jail  cook  dur- 
ing June,  1887,  and  often  saw  defendant  and  his  wife  together 
when  the  latter  called.  Defendant's  treatment  of  his  wife  was 
always  exemplary,  and  they  appeared  to  agree  admirably.  Wit- 
ness never  heard  of  defendant  assaulting  his  wife,  or  otherwise 
mistreating  her,  until  this  charge  was  brought  against  hinu 

No  brief  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney  GFeneral,  for  the  State. 

Hurt,  Judge.  In  this  case  there  was  no  motion  to  quash  the 
indictment;  but  its  sufficiency  was  questioned  by  a  motion  in 
arrest  of  judgment.  Without  noticing  separately  the  several 
grounds  upon  which  it  was  based,  it  suffices  to  say  that  the 
indictment  is  not  obnoxious  to  any  one  of  them. 

The  trial  was  had  upon  a  charge  of  procuring  an  abortion,  by 
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an  unlawful  assault  upon  the  prosecuting  witness,  appellant's 
wife,  the  assault  being  alleged  to  have  been  made  with  the 
design  of  producing  that  effect.  To  prove  the  assault  and  the 
intent,  the  injured  party,  the  wife  of  appellant,  was  introduced 
by  the  State.  Under  the  statute,  she  was  clearly  a  competent 
witness. 

Testimony  was  given  by  the  said  witness  to  the  effect  that,  in 
a  fit  of  jealousy,  appellant  had  kicked  her  on  the  abdomen, 
accompanying  the  act  with  words  to  be  noticed  hereafter.  She 
further  testifies  that,  about  nine  days  thereafter,  she  gave  birth 
to  a  still  bom  child,  its  skull  being  crushed  or  mashed  in,  and  in 
three  pieces;  that,  after  the  lapse  of  another  nine  days,  another 
was  born,  and  that  decomposition  had  so  far  set  in  that  its  sex 
was  not  distinguishable. 

This  witness  was  also  permitted  to  testify,  over  objection,  that 
the  said  abortion  was  the  result  of  th§  kick  described. 

It  is  sometimes  difficult  to  fix  the  point  at  which  the  com- 
petency of  a  non-expert  witness,  to  assign  a  certain  cause  to  a 
named  result,  ends.  Assuredly,  if  one  receive  a  blow  which 
leaves  an  immediate  marked  impress  that  is  appreciable  by  the 
senses  of  him  who  receives  it,  or  that  is  in  a  like  manner  made 
sensible  to  bystanders,  neither  the  injured  party  nor  the  on- 
looker need  be  an  expert  to  qualify  him  to  testify  that  the  injury 
received  was  the  result  of  the  blow  g^ven.  But,  when  a  claimed 
result  becomes  so  remote  that  conclusion  and  deduction  are  nec- 
essary to  connect  it  with  a  cause,  then  the  non-expert  witness 
may  only  state  physical  facts  and  symptoms  experienced,  leav- 
ing the  conclusion  from  them  to  the  jury  trying  the  cause.  We 
are  of  opinion  that  the  testimony  was  inadmissible,  it  coming 
within  the  last  named  class,  and  the  witness  not  having  been 
qualified  as  an  expert. 

For  the  error  in  admitting  it,  however,  we  would  not  feel  au- 
thorized to  reverse  the  judgment,  had  the  witness  gone  on  to 
state  the  facts  upon  which  she  based  her  opinion;  for  then  the 
jury  would  have  been  enabled  to  compare  and  judge  of  the  cor- 
rectness of  the  conclusion.  In  her  testimony  there  is  an  absence 
of  such  facts.  True,  she  states  that  she  "had  felt  life  in  the  child 
before  I  (she)  was  assaulted  by  the  defendant;"  but  she  does  not 
say  at  what  length  of  time  before,  nor  that  she  did  or  did  not 
feel  such  sensation  thereafter.  No 'symptoms  were  testified  to 
by  her  or  others  after  the  receipt  of  the  kick,  from  which  a  con- 
clusion as  to  its  effect  might  be  drawn.     Then,  again,  the  testi- 


Digitized  by 


Google 


^^^  24  Texas  Court  of  Appeals.  [Tyler 


Opinion  of  the  court 


moiiy  fails  to  show  definitely,  or  with  reasonable  certainty,  as 
to  whether  the  skull  of  the  first  child  delivered  was  reduced  to 
three  pieces  by  violence,  or  whether  it  had  fallen  apart  at  the 
sutures,  by  reason  of  the  decomposition  that  had  set  in.  These 
facts  were  susceptible  of  proof,  and  should  have  at  least  been 
made  reasonably  certain. 

In  response  to  a  leading  question  put  by  the  district  attorney 
(she  having  evaded  other  methods  of  eliciting  the  testimory 
sought)  the  same  witness  answered  that  appellant  said,  as  he 
was  in  the  act  of  kicking  her,  "if  that  is  my  child,  put  it  in  my 
hands."  To  the  bill  of  exceptions  thereto,  the  trial  judge  ap- 
pends an  explanation  to  the  effect  that  he  had  permitted  this 
form  of  question  because  the  witness  was  ignorant  of  the  lan- 
guage and  generally  dull,  and  that  she  had  shown  herself  to  be 
an  unwilling  witness.  Leading  questions  are  permissible,  even 
in  a  direct  examination,  "where  the  witness  appears  to  be  hos- 
tile to  the  party  producing  him,  or  in  the  interest  of  the  other 
party,  or  unwilling  to  g^ve  evidence."  (1  Qreenleaf  on  Ev.,  sec. 
435.)  The  testimony  and  appended  explanation  of  the  bill  of  ex- 
ceptions show  the  existence  of  all  these  three  elements  which 
remove  the  bar  to  the  leading  questions.  The  witness  did  not 
institute  this  prosecution;  in  fact,  she  was  evidently  '^hostile"  to 
it;  she  forgave,  as  only  woman  can  (as  is  evidenced  by  her  visits 
and  ministrations  to  her  husband  in  the  jail  to  which  a  prior 
offense  had  consigned  him),- even  up  to  the  day  she  was  pros- 
trated by  premature  confinement;  that  she  was  ^ ^unwilling"  to 
testify  is  manifest  from  her  evasions  of  the  very  questions  pro- 
pounded to  elicit  this  evidence.  Under  these  circuinstances,  the 
form  of  the  question  was  clearly  allowable,  and  the  evidence 
was  material,  as  bearing  upon  the  intent. 

For  the  error  noticed,  the  judgment  must  be  reversed  and  the 

cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  November  26»  1887. 
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^O.  2458. 
If.  F.  Thompson  t;.  The  Stats* 

1.  HoBaciDB— Assault  and  Battery.— If  a  homicide  be  committed  under 
the  influence  of  sudden  passion,  by  the  nse  of  means  not  in  their  nature 
ealoiilated  to  produce  death,  and  in  the  absence  of  an  intention  to  kill, 
the  circumstances  not  showing  an  evil  or  cruel  disposition,  the  party 
killing  would  not  be  guilty  of  culpable  homicide,  but,  self  defense  apart, 
would  be  guilty  of  some  grade  of  assault  and  battery.  See  the  opinion 
for  a  discussion  of  the  articles  of  the  Penal  Code  relating  to  mao- 
slaoghter. 

a.  Same— Charge  of  the  Court.— The  proof  in  this  case  raising  the  qocs- 
tions  whether  or  not  the  accused  intended  to  kill  the  decased,  and 
whetiier  or  not  the  means  used  were  in  their  nature  calculated  to  pro- 
duce death,  tlie  trial  court  should  have  given  to  the  Jury  instructions 
appropriate  to  those  issues. 

8.  Same— Ssur  Defense.— If  the  evidence  on  a  trial  for  murder  raises  the 
issue  of  self  defense,  the  accused  is  entitled  to  a  charge  upon  that  issue 
direct  and  aiBrmatiTe  in  character.  See  the  statement  of  the  case  for  a 
charge  upon  self  defense  Tteld  insufficient  because  negative. 

Appeal  from  the  Criminal  District  Court  of  Harris.  Tried 
below  before  the  Hon.  James  Masterson,  on  exchange. 

Under  an  indictment  which  charged  him  with  the  murder  of 
John  B.  Pickren,  the  accused  was  convicted  of  manslaughter, 
and  was  awarded  a  term  of  two  years  in  the  penitentiary. 

Doctor  W.  O.  Langdon  was  the  first  witness  for  the  State.  He 
testified,  in  substance,  that  he  was  called  to  see  the  deceased,  un. 
der  information  that  he  had  just  been  stabbed.  Deceased  died 
just  as  witness  got  to  him.  The  knife  entered  the  body  just  above 
the  heart.  It  did  not  strike  that  organ.  It  was  evident  that  the 
wound  was  inflicted  by  some  person  facing  the  deceased,  and 
was  struck  in,  and  towards  the  right  side  and  from  above.  Wit- 
ness made  no  particular  ante  mortem  and  no  post  mortem  exam- 
ination at  alL 

Seaborn  West  was  the  next  witness  from  the  State.  He  testi- 
fied that  he  witnessed  the  difficulty  in  which  the  deceased  was 
killed.  While  defendant  was  sitting  on  a  box  in  front  of  a  store, 
in  the  Fifth  ward  of  Houston,  Texas,  watching  a  crowd  of  boys 
playing  at  the  games  of  "I  Spy''  and  ''Hide  and  Sedc,"  the 
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deceased  approached  him  and  said  something  which  the  witness 
did  not  imderstand.  Defendant  got  off  the  box  and  said:  ''  Go 
away;  I  do  not  want  anything  to  do  with  you;  you  called  my 
mother  a  liar,  and  me  a  son  of  a  b — h"  As  he  jumped  off  the 
box  the  defendant  ran  his  hand  into  his  pocket.  At  this  point 
the  witness  interfered,  and  said  to  defendant:  ^^  You  had  better 
go  home;  this  is  no  place  for  a  thing  of  that  kind/*  Deceased, 
however,  not  satisfied,  said  to  defendant:  ''I  want  to  know  how 
you  make  out  that  I  called  your  mother  a  liar,  and  you  a  son  of 
a  b — h?  I  never  spoke  to  your  mother  in  my  life.  Who  can 
you  prove  it  by?*'  The  defendant  replied  that  he  could  prove  it 
by  his  mother's  negro  cook.  Deceased  replied  that  he  made  no 
such  imputations  upon  the  character  of  either  the  defendant  or 
his  mother,  and  that  he  did  not  want  the  defendant  about  his 
ice  house  any  more.  Defendant  replied  that  he  could  get  in 
elsewhere;  that  he  did  not  want  deceased  to  fool  with  him  any 
more,  and  that  deceased's  life  was  "getting  shorter,  any  how." 
Deceased  then  threatened  to  slap  the  defendant,  and  defendant 
told  him  to  slap.  Deceased  slapped  defendant,  and  the  two 
clinched,  and  pressed  each  other  against  the  wall  of  the  store. 
During  the  struggle  which  there  ensued,  the  defendant  called  to 
the  boys:  " Don't  let  him  hurt  me!"  The  boys  laughed.  About 
that  time  the  witness  rushed  in  and  pulled  defendant  off,  and  as 
the  deceased  stepped  back  he  said:  *'  You  will  hit  me  with  brass 
knucks  again,  will  you?"  Deceased  then  fell,  and  defendant 
stooped  over  him,  calling  in  a  distressed  voice:  **John!  Oh 
John!"  About  that  time  Cutter  Rawley,  deceased's  partner, 
came  up,  and  asked  defendant:  "M.  F.,  did  you  cut  him?" 
Defendant  replied:  "Yes,  and  by  God,  I  would  cut  him  again." 
At  that  particular  time  Doctor  Langdon  arrived.  Witness  did 
not  hear  what  the  deceased  said  to  defendant  when  he  first 
came  up  and  spoke.  He  did  not  see  the  defendant  strike  the 
fatal  blow,  nor  did  he  see  the  instrument  with  which  he  inflicted 
the  fatal  wound.  Deceased  was  a  heavier,  if  not  a  taller,  man 
than  defendant.  Witness  knew  nothing  of  any  previous  diflS- 
culty  between  deceased  and  defendant.  He  had  often  seen 
them  together,  and  they  always  appeared  to  be  good  friends. 

Other  witnesses  for  the  State  gave  the  same  general  account 
of  the  diflSculty.  None  of  them  saw  the  instrument  with  which 
the  fatal  wound  was  inflicted.  Some  did,  and  some  did  not, 
hear  deceased's  remarks  about  being  struck  with  brass  knucks, 
but  none  of  them  saw  any  brass  knucks.    One  or  two  of  the  wit- 
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nesses,  testifying  that  defendant's  mother  appeared  upon  the 
£cene  just  after  the  cutting,  said  that  she  exclaimed  to  defendant: 
**I  told  you  not  to  leave  home  to-night;  and  I  told  you  not  to 
t€ike  that  knife  with  you." 

The  witnesses  for  the  defense  gave  the  same  general  account 
of  the  fight,  except  that,  according  to  them,  the  deceased,  after 
defendant  told  him  to  go  away,  and  that  he  did  not  want  to 
have  any  thing  to  do  with  him  since  he  applied  the  epithets  to 
him  and  his  mother,  started  off,  and  returned,  before  he  threat- 
ened to  and  did  slap  the  defendant,  and  that  defendant  had  not 
yet  left  the  box  when  deceased  slapped  him.  None  of  the  wit- 
nesses for  the  defense  heard  anything  said  about  brass  knucks, 
and,  although  all  of  them  heard  the  defendant's  mother  remark 
that  she  had.  asked  defendant  not  to  visit  the  Fifth  ward  on  that 
night,  none  of  them  heard  her  say  anything  about  the  knife. 
The  said  witnesses  for  the  defense  concurred  in  the  statement 
that  deceased  struck  the  defendant  first,  hitting  him  two  blows 
in  the  face,  and  followed  up  the  attack  imtil  the  defendant  was 
pressed  to  the  wall  of  the  store.  The  defendant's  mother  stated 
that  she  not  only  did  not  say  any  thing  to  defendant  about  leav- 
ing his  knife  at  home,  but  that  she  did  not  even  know  that  he 
had  a  knife.  In  response  to  witness's  reproaches  for  what  had 
occurred,  uttered  immediately  after  the  killing,  the  defendant 
said:  "  I  couldn't  help  it;  I  had  to  do  it;  he  struck  me  twice,  and 
called  you  a  liar  and  me  a  son  of  a  bitch."  One  or  two  witnesses 
for  the  defense  testified  that  the  defendant  was  a  quiet,  peace- 
able boy,  and  that  the  deceased  was  a  man,  much  older  and 
heavier  than  defendant. 

The  charge  of  the  court  on  the  issue  of  self  defense,  referred 
to  in  the  third  head  note  of  this  report,  reads  as  follows:  ''Homi- 
cide is  justifiable  imder  the  law  in  the  protection  of  one's  person 
against  any  imlawful  and  violent  attack,  but  the  dttack  upon 
the  person  of  an  individual,  in  order  to  justify  homicide,  must  be 
such  as  produces  a  reasonable  expectation  or  fear  of  death,  or 
serious  bodily  injury." 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Jones  &  Oamett,  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 
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Hurt,  Judge.  This  is  a  conviction  for  manslaughter.  If  it 
was  a  voluntary  homicide,  then  the  conviction  is  correct;  for  the 
facts  surrounding  the  killing  show  such  an  offense.  But,  sup- 
pose the  intent  to  kill  was  wanting,  under  a  state  of  facts  which 
would  make  the  homicide  manslaughter — if  the  accused  intended 
to  kill — of  what  offense  would  the  accused  be  guilty,  if  death 
ensued? 

To  constitute  manslaughter,  there  must  be  a  voluntary  killing. 
Webster  defines  the  word  voluntary  thus:  **Done  by  design,  or 
intention;  purposed,  intended;  as,  if  a  man  kill  another  by  lop- 
ping a  tree,  it  is  not  volimtary  manslaughter."  If,  then,  the 
homicide  can  not  be  manslaughter  unless  there  was  an  intention 
to  kill,  strip  the  case  of  murder  and  self  defense,  of  what  offense 
would  the  party  killing  be  guilty?  In  other  words,  the  circum- 
stances are  such  as  to  constitute  manslaughter,  if  there  was  the 
intent  to  kill— if  the  homicide  was  voluntary. 

Now,  if  the  homicide  occurs  by  the  use  of  means  which  are  not  in 
their  nature  calculated  to  produce  death,  the  person  killing  is  not  to 
be  deemed  guilty  of  homicide,  unless  there  was  an  intention  to  kill. 
But,  suppose  the  means  used  were  calculated  to  produce  death, 
but  there  was  no  intention  to  kill — the  sudden  passion  existing — 
would  the  homicide  in  such  a  case  be  manslaughter?  Unques- 
tionably, it  would.  (Penal  Code,  art.  614.)  Here  there  seems  to 
be  a  conflict;  for  we  have  seen  that,  to  constitute  manslaughter, 
there  must  be  an  intentional  killing.  To  reconcile  this  conflict, 
we  are  of  opinion  that,  though  there  is  no  intention  to  kill,  yet, 
if  the  means  used  were  in  their  nature  calculated  to  produce 
death,  and  the  killing  is  under  sudden  passion,  then  the  party 
.killing  would  be  guilty  of  manslaughter. 

This  view  is  strengtiiened  by  a  provision  of  article  615,  which 
is  that,  if  the  circumstances  attending  the  killing  show  an  evil 
or  a  cruel  disposition,  the  party  killing  may  be  guilty  of  man- 
slaughter, though  there  was  no  intention  to  kiU.  We  decide 
this  proposition  from  all  the  provisions  of  the  statute  bearing 
upon  this  question:  Where  a  homicide  occurs  under  sudden 
passion,  by  the  use  of  means  not  in  their  natiu^e  calculated  to 
produce  death,  in  the  absence  of  an  intention  to  kill,  the  circiun- 
stances  not  showing  an  evil  or  cruel  disposition,  the  party 
killing  would  not  be  guilty  of  the  homicide,  but,  self  defense 
apart,  would  be  guilty  of  some  grade  of  assault  and  battery. 

By  reference  to  the  facts  it  will  be  found  that  there  is  a  ques- 
tion raised  as  to  whether  appellant  intended  to  kill  the  deceased; 
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and  it  will  also  be  found  that  an  issue  is  presented  as  to  whether 
the  means  used  were  in  their  nature  calculated  to  produce  death. 
In  this  state  of  case  the  trial  judge  should  have  submitted,  by 
proper  instructions,  these  issues  to  the  jury.  And  if  the  jury 
had  failed  to  find  the  intent  to  kill,  or  that  the  means  used  were 
in  their  nature  calculated  to  produce  death,  then  a  verdict  for 
some  grade  of  assault  and  battery  may  or  should  have  been  the 
result. 

»  We  are  by  no  means  willing  to  sustain  the  charge  of  self  de- 
fense; it  is  negative  in  character,  when,  imder  a  well  established 
rule,  it  should  have  been  afiSrmative.  We  can  not  add  any 
thing  to  that  which  has  already  been  said  by  this  court  upon 
«uch  charges. 
The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 
Opinion  delivered  November  26, 1887. 


No.  2732. 
BoBEBT  Stockman  v.  The  State. 

>  Thbft— Praoticb— EvmBBTCB.-— The  proeeouting  witness  haying  testified 
on  his  direct  examination  tliat  be  found  his  stolen  sheep  in  the  posses- 
sion of  one  D.,  and  that  D.  at  first  agreed  to  surrender  the  animals, 
but  snbsequently  refused  to  do  so,  was  asked  on  his  eross  examination  if 
D.,  when  he  refused  to  surrender  the  sheep,  did  not  assign  as  his  reason 
for  so  doing  that  he  had  purchased  them.  This  question  and  the  answer 
thereto  were  excluded  as  hearsay.  Eeld:  That  the  ruling  was  error, 
the  question  and  the  answer  being  legitimate  under  the  rule  that  when 
**part  of  a  oonversation  is  given  in  cTidenoe  by  one  party,  tlie  whole  on 
ihe  same  subject  may  be  inquired  into  by  the  other.** 
Samb.— The  questions  and  answer  should  also  hare  been  admitted  under 
the  rule  that  *^hen  an  act  is  done  to  which  it  is  necessary  or  important 
to  ascribe  a  character,  motive  or  object,  what  was  said  by  the  actor  at 
the  time,  from  which  the  character,  motive  or  cause  may  be  collected,  is 
part  of  the  res  ^e«to— verbal  acts— and  may  be  given  in  evidence,  whether 
the  actor  be  or  be  not  a  party  to  the  suit*' 
PossBsaiON  OF  Rbcbntlt  Stolbb  Propbbtt— Ohabob  of  thb  Coxtrt.— 
With  respect  to  th*e  presumption  arising  from  the  possession  of  recently 
atolen  property,  the  trial  court  charged  the  jury  as  follows :  *'If  a  per- 
son ii  found  in  possession  of  property  recently  stolen,  and  if  the  circum- 
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stances  are  snoli  as  call  upon  him  f<Hr  an  explanation,  and  he  fafls  to  gi^e 
any  explanation  of  such  possession,  then  these  facts  wonld  anthorixe  his 
oonviotion,  if  a  presumption  of  goilt  has  arisen  in  the  minds  of  the  Jory 
f^om  such  faets.^  'Held  errooeous,  as  being  a  charge  npon  the  wei^^t 
of  evidence.  See  the  opinion  in  eaUenso  for  the  correct  rale  upon  the 
subject. 

Appeal  from  the  District  Court  of  Uvalde,  ^ed  below  be- 
fore the  Hon.  T.  M.  Paschal. 

The  conyiction  in  this  case  was  for  the  theft  of  two  hundred 
and  seventy-five  head  of  sheep » the  property  of  C.  S.  Chilton,  in 
Uvalde  county,  Texas,  on  the  eleventh  day  of  September,  1886. 
A  term  of  two  years  in  the  penitentiary  was  the  penalty  assessed 
against  the  appellant 

W.  C.  Bell  was  the  first  witness  for  the*  State.  He  testified 
that  he  knew  the  defendant  by  sight,  but  had  no  personal 
acquaintance  with  him.  C.  S.  Chilton's  ranch  was  in  Uvalde 
county,  about  ten  or  eleven  miles  north  of  the  town  of  Uvalde. 
On  or  about  September  1,  1886,  the  witness,  being  then  on  his 
way  to  Uvalde  in  a  hack,  saw  the  defendant  and  one  June  Dean 
going  north  towards  Chilton's  ranch.  They  were  in  the  road 
which  leads  from  Uvalde  to  Leakey,  in  Edwards  county,  and 
were  about  three  miles  from  Chilton's  ranch,  fitness  then 
knew  Dean,  but  had  never  before  seen  the  defendant.  When  he 
met  them  th^  witness  gave  them  some  peaches,  of  which  he  had 
a  supply  in  his  hack,  and  observed  them  closely.  Chilton's  ranch 
was  some  little  distance  off  the  road  that  defendant  and  Dean 
were  traveling.  Witness  did  not  see  defendant  and  Dean  again 
imtil  after  their  arrest. 

Butch  Patterson  was  the  next  witness  for  the  State.  He  testi- 
fied that  he  knew  the  defendant  only  by  sight,  having  seen  him 
two  or  three  times.  The  witness  and  one  TuUey  passed  John- 
son's tank  on  the  Uvalde  and  Leakey  road,  on  or  about  Septem- 
ber 1  or  2,  1886.  On  that  occasion  he  saw  June  Dean  and 
another  man  at  the  tank,  but  was  unable  to  say  whether  or  not 
the  defendant  was  the  other  man.  He  did  not  know  what  busi- 
ness June  Dean  and  his  companion  had  at  the  tank.  They  had 
their  horses,  but  nothing  else  with  them.  Witness  did  not  take 
especial  notice  of  the  horses,  nor  did  he  see  any  sheep  about  the 
tank,  nor  on  the  road  near  the  tank. 

James  Beeson  testified,  for  the  State,  that  he  knew  the  defend- 
ant and  one  June  Dean.    Witness  saw  the  defendant  and  Dean 
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on  Brushy  creek  in  Uvalde  county  on  September  3, 1886.  They 
were  driving  a  flock  of  sheep  towards  the  Mitchell  ranch,  at 
which  the  said  Dean  was  then  living.  Witness  did  not  know 
where  the  defendant  lived.  Between  two  hundred  and  three 
hundred  sheep  were  in  the  drove  driven  by  the  defendant  on  the 
occasion  referred  to.  When  witness  saw  Dean  and  defendant 
With  the  sheep  they  were  in  a  rough,  brushy,  mountainous  coun- 
try, and  were  oflF  the  Uvalde  and  Leakey  road.  They  were  not 
traveling  a  public  road,  and  the  only  trails  were  the  cow  trails 
around  the  hollows.  They,  however,  were  not  following  a  cow 
trail.  When  witness  saw  the  parties.  Dean  was  walking,  and 
defendant  was  riding  a  horse  and  leading  another  horse.  They 
looked  towards  the  witness  and  he  was  confident  they  saw  him, 
for  they  at  once  turned  the  sheep.  The  witness,  at  the  time  he 
saw  the  said  parties  and  the  sheep,  was  three  miles  from  home, 
building  a  brush  fence.  The  parties  were  some  five  or  six  miles 
from  the  road,  up  Frio  canyon.  They  were  flanked  by  other 
roads  at  the  distance  of  about  two  miles.  On  his  cross  examina- 
tion, this  witness  stated  that  the  parties  and  the  sheep  were 
about  two  hundred  and  eighty  yards  distant  from  him  when  he 
saw  them.  He  had  seen  the  defendant  only  twice  before  that 
occasion.  Witness  saw  the  parties  for  a  short  'distance  only, 
and  did  not  know  where  they  took  the  sheep  to,  nor  did  he  know 
where  they  brought  them  from.  The  witness  saw  no  l^rand  nor 
tar  marks  on  the  sheep.  It  was  not  an  uncommon  thing  to  see 
I>eople  driving  sheep  through  that  country. 

C.  S.  Chilton  testified,  for  the  State,  that  in  September,  1886, 
he  kept  his  sheep  in  Uvalde  county,  Texas,  their  range  extend- 
ing from  the  dry  Frio  road  to  the  main  Frio  road,  and  along  the 
road  leading  from  the  town  of  Uvalde  to  Leakey  in  Edwards 
county.  The  witness  was  in  the  habit  of  coimting  his  sheep  at 
least  once  a  week,  and  when  he  counted  them  about  the  first  of 
September,  1886,  he  found  that  about  three  himdred  of  them 
were  gone.  Witness  hunted  unsuccessfully  for  them  for  four  or 
five  days,  and  then,  acting  upon  certain  information,  he  went  to 
the  shearing  camp  of  Mr.  June  Dean,  where  he  found  Mr.  Dean, 
and  asked  him  about  the  sheep,  which  he  described  by  the  tar 
brand.  Dean  replied  that  he  had  sheep  answering  to  the  said 
description,  but  that  they  were  not  then  at  his  corral.  Witness 
and  Dean  then  went  to  a  shearing  pen  about  two  miles  from 
Dean's  house,  where  witness  found  two  hundred  and  ninety- 
three  head  of  his  sheep.     Nearly  all  of  the  said  sheep  had  been 
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recently  sheared.  The  flock  contained  some  seventy  head  that 
had  not  been  sheared.  On  the  way  from  Dean's  house  to  the 
shearing  pen,  witness  and  Dean  met  defendant,  and  asked 
defendant  about  the  sheep,  and  he  told  them  where  they  would 
'be  found.  Witness  and  Dean  foimd  the  sheep  on  the  moimtain 
designated  by  de^ndant,  rounded  them  up  and  drove  them  to 
Kelley's  camp.  The  sheep  were  counted  at  Kelley's  camp.  Be- 
fore the  coimting,  Dean  said  that  witness  could  take  the  sheep, 
but  after  the  counting  he  said  that  he  could  not  permit  witness 
to  take  them.  The  witness  then  recovered  the  sheep  through 
the  sheriff.  The  said  sheep  were  worth  about  one  dollar  a  head. 
The  sheep  were  recovered  by  witness  on  or  about  September  10, 
1886.    No  one  had  the  consent  of  the  witness  to  take  the  sheep. 

Cross  examined,  the  witness  said  that  when  he  asked  Dean 
about  his  sheep,  Dean  said  that  he  had  them.  The  defendant 
was  not  with  the  sheep  when  witness  and  Dean  met  him,  but 
was  in  a  little  valley  about  a  half  a  mile  from  where  the  sheep 
then  were.  He  told  at  once  where  the  sheep  were,  and  as  a 
reason  for  not  going  with  witness  and  Dean  to  get  them  said 
that  he  was  sick.  All  the  conversation  with  the  defendant  was 
conducted  by  Mr.  Dean.  The  witness  was  then  asked  if,  in  the 
conversation  with  Dean  when  Dean,  after  agreeing  to  surrender 
the  sheep,  refused  to  do  so,  he  did  not  say  that  his  reasons  for 
refusing  to  surrender  them  was  that  he  had  purchased  them. 
His  question  was  objected  to  and  the  objection  was  sustained. 

John  Dulaney  was  the  next  witness  for  the  State.  He  testified 
that  June  Dean,  in  September,  1886,  lived  in  a  house  at  the  head 
of  Bear  creek  in  Uvalde  county,  Texas.  His  shearing  camp  was 
about  three  and  a  half  miles  from  his  house,  off  the  road,  and  in 
a  brushy  hollow.  The  road  leading  from  Uvalde  to  Dean's  house, 
and  from  Johnson's  tank  and  Roberts's  ranch  to  Dean's  house, 
was  the  same  until  it  reached  a  point  near  the  mouth  of  Bear 
creek,  where  it  branched— the  branch  leading  to  Dean's  house. 
The  witness  knew  that  Chilton  got  some  sheep  at  the  Dean  shear- 
ing place  sometime  early  in  September,  1886.  Witness  was  at 
that  place  a  few  days  before  and  saw  the  shearing  of  some  sheep. 
One  Parsons,  Ell  Reed,  Ike  Cox,  and  a  Mexican  did  the  shear- 
ing. That  shearing  place  was  on  Blanket  creek.  The  witness 
did  not  know  who  owned  the  sheep  he  saw  sheared  at  that  place, 
but  knew  them  to  be  the  same  sheep  which  Chilton  afterwards 
claimed  and  took.    Witness  did  not  see  June  Dean  nor  the  de- 
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f  endant  at  the  shearing  camp  while  the  said  sheep  were  being 
sheared. 

J.  H.  Van  Pelt  testified,  for  the  State,  that  a  person  going  from 
Uvalde  to  Jime  Dean's  house  would  travel  up  the  Frio  road  to 
the  Frio  river,  and  until  reaching  the  mouth  of  Bear  creek, 
whence  a  branch  road  led  to  Dean's  house.  Witness  saw  the 
sheep  and  the  shearing  referred  to  by  the  witness  Dulaney,  and 
helped  transport  the  wool  from  the  shearing  camp  to  the  place 
of  deposit.  The  sheep  were  sheared  in  an  unfrequented  and 
isolated  hollow,  about  three  miles  from  Dean's  ranch.  The  pen 
at  the  shearing  place  was  newly  made,  and  was  about  three  miles 
distant  from  any  road. 

The  State  closed. 

J.  C.  Mitchell  testified,  for  the  defense,  that  he  lived  in  tJle 
Sabinal  canyon,  between  which  and  Bear  creek  in  Uvalde  coimty 
all  the  land  owned  by  witness  is  situated,  except  two  hundred 
acres  projecting  into  Bandera  county.  Witness  gave  June  Dean 
permission  to  range  his  sheep  on  the  Blanket  creek  land  which 
witness  owned.  Dean's  camp  was  not  on  witness's  land,  but  was 
near  it,  and  Dean,  in  September,  1886,  occupied  witness's  Bear 
and  Blanket  creek  lands  for  sheep  grazing  purposes.  The  wit- 
ness's loose  sheep  ranged  on  that  land,  which  was  a  fine  region 
for  sheep  grazing. 

Ell  Reed  testified,  for  the  defense,  that  he  knew  the  defendant 
and  Jime  Dean.  In  September,  1886,  Dean's  camp  was  situated 
on  Bear  creek,  about  two  hundred  yards  from  the  main  road. 
TTift  shearing  pen  was  about  two  miles  across  country,  or  three 
or  four  miles  by  the  road,  from  the  said  camp.  Witness  was  in 
Dean's  employ  between  the  first  and  tenth  days  of  September, 
1886,  and  at  that  time  was  shearing  sheep  at  the  said  pen.  He 
was  helped  by  one  Parsons,  Ike  Cox  and  a  Mexican.  While  wit- 
ness. Parsons,  Cox  and  the  Mexican  were  shearing  a  fiock  of 
about  two  hundred  sheep,  a  party  of  men  came  to  the  pen  and 
said  that  the  flock  was  one  that  had  been  stolen  and  that  they 
had  been  looking  for.  Dulaney,  Van  Pelt,  Ware,  Taylor  and 
Peebles  were  the  men  of  said  party.  Witness  and  his  party 
quit  shearing,  turned  the  unsheared  dieep  loose  and  started  to 
Jiine  Dean's  house.  At  the  time  of  said  shearing,  defendant  was 
cook  for  the  psurty  and  herded  the  sheep  and  helped  pack  the 
wooL  He  gave  no  orders  about  the  sheep  or  the  shearing.  On 
the  way  to  Dean's  house,  the  witness  and  his  party  met  Dean, 
who  turned  them  back  to  the  pen.    Witness  passed  that  night 
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with  defendant,  and  was  with  him  until  morning,  and  knew  that 
he  then  made  no  claim  to  the  sheep,  nor  at  any  time  did  he  at- 
tempt to  exercise  any  ownership  over  them.  Deaji  and  defend- 
ant were  arrested  on  that  day. 

Ike  Cox,  for  the  defense,  testified  as  did  the  witness  Reed  with 
regard  to  the  defendant's  connection  with  the  sheep  at  the  time 
of  the  shearing  of  the  same. 

The  motion  for  new  trial  raised  the  question  discussed  in  the 
opinion. 

Austin  Pollard,  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney  Gkneral,  for  the  State. 

White,  Presiding  Judge.  On  his  direct  examination  the 
State  had  proved  by  the  prosecuting  witness  Chilton  that,  in 
looking  for  his  lost  sheep,  he  weAt  to  the  shearing  camp  of  one 
Dean,  and  there  saw  Dean  and  had  a  conversation  with  him 
about  the  sheep,  in  which  Dean  stated  that  he  had  the  sheep; 
also  that  Dean,  at  one  of  the  conversations  had  with  him,  gave 
his  consent  for  witness  to  take  the  sheep,  and  that  subsequently 
he  refused  to  let  him  do  so.  On  cross  examination  by  defend- 
ant, the  witness  was  asked  if  in  the  conversation  in  which  Dean 
declined  to  give  up  the  sheep  he.  Dean,  did  not  claim  as  a  reason 
for  his  action  that  he  had  purchased  them.  This  question  and 
the  answer  thereto  were  objected  to,  and  the  objection  was  sus- 
tained upon  the  groimd  that  the  evidence  sought  to  be  elicited 
was  hearsay. 

The  evidence  was  admissible  upon  the  principle  that  "when 
part  of  a  conversation  is  given  in  evidence  by  one  party,  the 
whole  on  the  same  subject  may  be  inquired  into  by  the  other." 
(Code  Crim.  Proc,  art.  571.)  Another  well  settled  rule  under 
which  the  evidence  was  also  legitimate  and  admissible  is  that, 
"when  an  act  is  done  to  which  it  is  necessary  or  important  to 
ascribe  a  character,  motive  or  object,  what  was  said  by  the 
actor  at  the  time  from  which  the  character,  motive  or  cause  may 
be  collected  is  part  of  the  res  gestae— verbal  acts— and  may  be 
given  in  evidence,  whether  the  actor  be  or  be  not  a  party  to  the 
suit."  (1  Greenl.  Ev.,  sec.  108,  and  note,  and  note  on  page  130; 
Williams  v.  The  State,  4  Texas  Ct.  App.,  5;  Sager  v.  The 
State,  11  Texas  Ct.  App.,  110;  Pharr  v.  The  State,  9  Texas  Ct. 
App.,  129.) 
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In  the  sixth  paragraph  of  the  charge  of  the  court,  which  is 
specially  complained  of,  the  jury  were  instructed:  "  K  a  person 
is  foimd  in  possession  of  property  recently  stolen,  and  if  the  cir- 
cumstances are  such  as  call  upon  him  for  an  explanation  and  he 
fails  to  give  any  explanation  of  such  possession,  then  these  facts 
would  authorize  his  conviction  if  a  presumption  of  g^t  has 
arisen  in  the  minds  of  the  jury  from  such  facts/'  It  is  not  for 
the  judge  to  say  what  amount  or  degree  of  evidence  is  suflficient 
to  warrant  a  jury  in  convicting.  To  do  so  is  to  charge  upon  the 
weight  of  evidence,  and  is  reversible  error.  (Rice  v.  The  State, 
3  Texas  Ct.  App.,  451;  Lunsford  v.  The  State,  9  Texas  Ct.  App., 
217;  Stephens  v.  The  State,  10  Texas  Ct.  App.,  120;  Stone  v.  The 
State,  22  Texas  Ct.  App.,  186.) 

In  Ayres  v.  The  State,  21  Texas  Ct.  App.,  399,  it  was  held  that 
''possession  of  recently  stolen  property,  if  such  possession  be 
unexplained,  is  prima  facie  evidence  of  theft,  such  as  will  au- 
thorize the  inference  or  presumption  of  guilt,  but  such  inference 
or  presumption  is  not  a  mere  legal  one,  but  is  one  of  fact  to  be 
found  by  the  jury.  The  trial  court  should  in  ho  instance  charge 
the  conclusiveness  of  such  inference  and  presumption,  but 
should  submit  them  as  facts  to  be  foimd  by  the  jury;  for,  at 
most,  they  are  but  circumstances  from  which  guilt  is  inferred, 
and  not  positive  proof  establishing  it.^ 

For  the  errors  discussed,  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  November  26, 1887. 


No.  2607. 

Ex  PARTS  E.  J.  Trader. 

Habbas  OoRPiTS— Jurisdiction  of  thb  Court  of  AppBALS.~An  dls- 
triot  Jadgee  of  this  State  are  authorized  by  the  Goostitation  to  grant 
the  writ  of  habeas  corpus  in  felony  cases,  and  it  is  a  statutory  principle 
that  '*  every  provision  relating  to  the  writ  of  habeas  corpus  shall  be 
most  favorably  construed  in  order  to  give  effect  to  the  remedy  and  pro- 
tect the  rifrhts  of  the  person  seeking  relief  under  it^  Another  well  set« 
tied  rule  is  that  *' a  party's  right  to  the  writ  does  not  depend  upon  the 
legaUty  or  illegality  of  his  original  caption,  but  upon  the  legality  or 
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illegality  of  his  present  detention.^  Under  these  rales  the  Judge  below 
had  the  power  to  grant  and  hear  the  writ  of  habeas  oorpns  in  this  case, 
and  this  court  acquired  jurisdiction  by  appeal;  wherefore  the  Staters 
motion  to  dismiss  the  appeal  is  oyerruled. 
%  Same— Case  Stated.— The  relator  was  indicted  for  murder  in  K  county. 
He  secured  a  change  of  venue  to  D  county,  where  he  was  admitted  to 
baiT.  Upon  his  release  he  went  to  E  county  where,  under  statutory  pro- 
ceedings had  in  the  county  court,  he  was  legally  declared  to  be  a  luna- 
tic, and  was  ordered  to  be  confined  in  the  State  Lunatic  Asylum,  but 
■ubseqaently,  under  the  provisions  of  Article  118  of  the  Revised  Statutes, 
he  was  placed  in  the  custody  of  relatives  and  friends  who  entered  into 
bond  to  care  for  and  restrain  him.  Subsequently  the  case  against  him 
for  murder  was  called  in  the  district  court  of  D  county,  and  upon  his 
default  his  bail  bond  was  forfeited,  and  alias  capias  for  his  arrest  was 
awarded,  which  was  afterwards  executed  by  the  sheriff  of  B  county. 
Thereupon  his  custodians,  who  held  him  as  a  lunatic  under  the  author- 
ity of  the  county  court  of  E  county,  applied  to  the  judge  of  the  district 
court  of  E  county  for  the  writ  of  habeas  corpus.  The  writ  was  granted, 
but  upon  the  hearing  of  the  same,  the  said  district  judge  remanded  the 
relator  to  the  custody  of  the  sheriff.  Upon  this  state  of  case,  the  custo- 
dians of  the  relator  insist,  on  this  appeal,  that  there  is  no  mode  provided 
by  our  law  by  which  the  sanity  of  an  accused  can  be  inquired  into  in 
the  district  court  before  the  commencement  of  the  trial  upon  the  merits 
of  the  case  under  the  indictment;  and  that,  if  insane,  or  he  becomes  so 
after  the  commission  of  the  offense,  he  can  not  be  placed  upon  trial 
while  in  such  condition— which  latter  proposition  is  statutory.  But  that 
statute  (Penal  Code,  art.  80)  has  been  held  to  mean  that  **when  a  de« 
fendant  charged  with  felony  has  become  insane,  a  jury  should  be  impan- 
eled to  try  the  issue  of  insimity,  before  proceeding  with  the  cause  upon 
its  merits.**  Upon  this  whole  case  it  is  Tield  that  the  district  judge  of  B 
county  properly  awarded  the  writ  of  habeas  corpus,  but,  under  the  pro- 
visions of  Article  187  of  the  Code  of  Criminal  Procedure,  which  provides 
that  **  after  indictment  found,  the  writ  of  habeas  corpus  must  be  made 
returnable  in  the  county  where  the  offense  has  been  committed,"  the 
same  should  have  been  made  returnable  to  the  judge  of  the  district 
-    court  of  K  county;  and  this  court  so  orders. 

Habeas  Corpus  on  appeal  from  the  district  court  of  Eastland. 
Tried  below  before  the  Hon.  T.  H!.  Conner. 

The  opinion  discloses  the  entire  case. 

J.  H.  Davenport,  JB.  B.  Truly  and  Teel  &  Haltan  for  the  re- 
lator. 

TT.  L.  Davidson,  Assistant  Attorney  Oeneral,  for  the  State. 

White,  Presiding  Judge.    A  brief  statement  of  the  facts  as 
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presented  in  the  record  will  best  illustrate  the  proceedings  had 
before  the  district  court,  and  the  questions  submitted  for  our 
adjudication  upon  this  appeal. 

At  the  October  term,  1885,  of  the  district  court  of  Karnes 
county,  E.  J.  Trader  was  indicted  for  murder.  The  venue  was 
changed  to,  and  the  indictment  filed  in,  the  district  court  of 
DeWitt  county,  on  the  thirty-first  day  of  October,  1885.  In  said 
latter  court  it  appears  that  Trader  was  duly  and  regularly  ad- 
mitted to  bail  to  answer  said  indictment,  and  thereby  was  re- 
leased from  corporeal  confinement  and  custody.  He  left  DeWitt 
and  went  to  Eastland  coimty,  where  his  wife,  his  father  and 
other  relatives  resided. 

On  the  thirtieth  day  of  April,  1887,  an  information  in  writing, 
under  oath  and  in  terms  of  the  law  (Rev.  Stats.,' art.  106)  was  made 
to  the  coimty  judge  of  Eastland  coimty,  by  the  father,  that  his  son, 
E.  J.  Trader,  was  a  lunatic,  or  non  compos  mentis.  By  regular 
proceedings  had  in  conformity  with  the  statutes  in  such  cases 
made  and  provided  (Rev.  Stats.,  art.  106  to  114,  inclusive)  a  trial 
of  his  lunacy  was  had,  and  by  verdict  and  judgment  rendered 
thereon,  on  the  fifth  of  May,  1887,  in  the  county  court  of  East- 
land county,  said  E.  J.  Trader  was  declared  a  lunatic,  and 
ordered  to  be  conveyed  to  the  lunatic  asylum  at  Terrell  for  re- 
straint and  treatment.  His  relatives  and  friends,  however,  hav- 
ing proposed  to  undertaJce  his  care  and  restraint,  and  to  execute 
a  bond  to  that  effect,  were  permitted  to  do  so,  and  he  was  duly 
turned  over  to  their  care  and  custody,  under  the  provisions  of 
article  118,  Revised  Statutes.  Whilst  so  in  their  custody.  Trader, 
who  was  a  physician  by  profession,  was  allowed  to,.and  engaged 
in,  the  practice  of  medicine  to  some  extent. 

At  the  September  term,  1887,  of  the  district  court  of  DeWitt 
county,  when  the  murder  case  against  Trader  was  called  for 
trial,  and  he  was  found  not  present  to  answer  to  the  indictment, 
his  bail  bond  was  regularly  forfeited,  and  alias  capias  for  his 
arrest  was  awarded,  which  issued  the  fifteenth  day  of  Septem- 
tember,  1887,  and  came  into  the  hands  of  the  sheriff  of  Eastland 
county,  and  was  by  him  executed  by  arresting  the  defendant  on 
the  twentieth  day  of  September,  1887. 

Upon  application  to  him  for  that  purpose  by  the  relatives  and 
friends  of  Trader,  who  had  as  aforesaid  given  bond  for  his  keep- 
ing, custody  and  restraint  as  a  lunatic,  the  Hon.  T.  H.  Conner, 
judge  of  the  forty-second  judicial  district,  of  which  Eastland 
county  was  one  of  the  counties  in  said  district,  granted  to  the 
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said  applicants  a  writ  of  habeas  corpus  to  have  the  legality  of 
the  arrest  of  Trader  under  the  alias  capias  from  De  Witt  diB- 
trict  court  tested,  and  for  his  discharge  from  arrest  imder  said 
writ  and  restoration  to  their  custody  as  his  legal  guardians  and 
bondsmen  by  virtue  of  the  judgment  of  the  county  court  of  East- 
land county  on  the  trial  de  lunatico  inquirendo. 

The  habeas  corpus  was  granted  by  Judge  Conner,  and  a  full 
return  made  to  the  same  by  the  sheriff  of  Eastland  county,  set- 
ting forth  the  facts  and  the  alias  capias  as  his  authority  for  his 
arrest  and  detention  of  the  alleged  lunatic.  A  hearing  was  had 
by  Judge  Conner  under  the  writ  of  habeas  corpus,  on  the  first  of 
October,  1887,  and  the  result  was  that  he  remanded  Trader  to 
the  custody  of  the  sheriff  instead  of  to  the  applicants,  his  bonds- 
men.   From  this  judgment  the  bondsmen  appeal  to  this  court. 

A  motion  is  here  made  by  the  assistant  attorney  general  to 
dismiss  the  appeal  because  Judge  Conner  had  no  jurisdiction  to 
hear  and  determine  the  case  on  habeas  corpus,  and  that  conse- 
quently this  court  can  have  and  acquire  no  jurisdiction  by  the 
appeal.  Had  Judge  Conner  refused  to  grant  the  writ,  or  refused 
to  hear  and  dispose  of  it  upon  its  merits,  then  we  are  of  opinion 
that  there  could  be  no  question  but  the  motion  would  have  been 
well  taken.  This,  however,  is  not  the  case  presented.  All 
district  judges  imder  the  Constitution  are  authorized  to  grant 
the  writ  of  habeas  corpus  in  felony  cases  (Const.,  art.  5,  sec.  8), 
and  it  is  expressly  provided  by  statute  that  "every  provision 
relating  to  the  writ  of  habeas  corpus  shall  be  most  favorably 
construed  in  order  to  give  effect  to  the  remedy  and  protect  the 
rights  of  the  person  seeking  relief  under  it."  (Code  Crim.  Proc., 
art  134.)  Another  rule  well  settled  is  that  "a  party's  right  to 
the  writ  does  not  depend  upon  the  legality  or  illegality  of  his 
original  caption,  but  upon  the  legality  or  illegality  of  his  present 
detention."    (Ex  Parte  Coupland,  26  Texas,  387.) 

There  is  great  plausibility  in  the  able  argument  and  brief  of 
counsel  for  relator,  to  the  effect  that  Trader  being  a  citizen  of 
Eastland  county,  and  becoming  insane,  the  coimty  court  of  that 
county  was  the  proper  forum  in  which  to  inquire  into  and  de- 
termine the  question,  and  that,  when  it  had  once  determined  the 
question  by  judgment  and  conviction  of  lunacy,  such  judgment 
was  binding  until  set  aside  or  discharged  in  that  forum,  and  that 
any  interference  with  said  judgment  by  any  other  tribimal  would 
be  unauthorized  and  illegal.  In  our  view  of  the  case  it  is  unne- 
cessary to  discuss  these  matters.     It  is  strongly  insisted  that 
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there  is  no  mode  provided  by  our  law  by  which  the  sanity  of  a 
party  can  be  inquired  into  in  the  district  court  before  a  trial  is 
conunenced  on  the  merits  of  a  case  upon  indictment;  and  that, 
if  insane,  or  he  becomes  so  after  the  commission  of  an  offense, 
he  can  not  be  put  upon  trial  for  the  same  while  in'such  condi- 
tion. The  latter  proposition  is  statutory.  (Penal  Code,  art.  39.) 
But  in  construing  this  same  article  in  Guagando  v.  The  State,  41 
Texas,  626,  the  Supreme  Court  held  that  when  a  defendant 
charged  with  felony  has  become  insane  a  jury  should  be  impan- 
eled to  try  the  issue  of  insanity  before  proceeding  with  the  cause 
upon  the  merits. 

It  is  insisted  by  the  Assistant  Attorney  General  that  the  habeas 
corpus  should  have  been  made  returnable  by  Judge  Conner  to 
and  before  the  district  court  of  Karnes  county,  and  that  the 
former,  if  he  had  authority  to  issue  it  at  all,  had  no  authority  or 
jurisdiction  to  hear  and  determine  the  same;  and  in  support  of 
this  position  he  cites  article  137,  Code  of  Criminal  Procedure, 
which  declares  that  "after  indictment  foimd  the  writ  (of  habeas 
corpus)  must  be  made  returnable  in  the  county  where  the  of- 
fense has  been  committed  on  account  of  which  the  applicant 
stands  indicted"  (Ex  parte  Ainsworth,  27  Texas,  731);  and  article 
138,  Code  Criminal  Procedure,  which  provides  that  in  all  cases 
where  a  person  is  confined  on  a  charge  of  felony,  and  indictment 
has  been  found  against  him,  he  may  apply  to  the  district  judge 
of  the  district  court  for  the  district  in  which  he  was  indicted,  etc. 

In  this  case  the  trouble  is  that  Trader  in  effect  was  in  confine- 
ment or  subject  to  custody  by  process  of  two  different  courts, 
legally  empowered  to  act  as  they  had  done,  and  which  two  dif- 
ferent authorities  had  created  for  and  on  his  accoimt  liabilities 
conflicting  in  character.  Under  the  peculiar  facts  of  the  case 
we  are  of  opinion  Judge  Conner  had  authority  to  grant  the  writ 
of  habeas  corpus,  but  we  think  he  should  have  made  it  returna- 
ble before  Judge  Pleasants,  the  district  judge  of  Karnes  county, 
where  the  offense  was  committed  for  which  the  applicant  stood 
indicted,  and  who  could  have  disposed  legally  of  all  questions 
pertaining  to  the  status  of  the  defendant  with  reference  to  his 
trial  under  the  indictment  for  murder. 

This  being  cTur  solution  of  the  matter,  the  judgment  herein 
rendered  below  will  be  set  aside,  and  it  is  ordered  that  the  writ 
of  habeas  corpus  be  made  returnable  before  Judge  H.  Clay 
Pleasants,  judge  of  the  twenty-fourth  judicial  district  of  Texas, 
who  will' designate  the  time  and  place  for  hearing  the  same  in 
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Eames  county,  and  give  the  parties  interested  due  notice  there- 
of.   It  is  further  ordered  that  the  sheriff  of  Eastland  county  hold 
the  applicant  E.  J.  Trader  in  his  custody,  subject  to  the  orders 
of  the  said  judge  of  the  twenty-fourth  judicial  district,  ''to  be , 
proceeded  With  according  to  law."    (See  Rev.  Stats.,  art.  118.) 

Ordered  (accordingly. 
Opinion  deliyered  Noyember  26, 1887. 


tTo.  2678 

"24    388 

1^  ^  Ed  Osbobne  v.  Thb  Statb 

IsmiormvT— Ambitdmbnt.— A  misBtatement  in  an  indletm«nt  as  to  the 
day  on  whioh  the  term  of  the  court  at  -which  the  tame  was  presented 
began  goes  to  the  form  and  not  to  the  substance  of  the  indictment,  and 
may  be  amended  under  the  order  of  the  court  by  merely  erasing  the 
mrong  date  and  substituting  the  proper  one.  Moreorer,  such  amend* 
ment  is  unnecessary,  as  the  allegation  of  the  time  when  the  term  began 
was  mere  surplusage. 

Appeal  from  the  District  Court  of  Colorado.  Tried  below  be^ 
fore  the  Hon.  George  McCormick. 

This  was  the  appellant's  second  appeal  from  his  conyiction  in 
the  first  degree  for  the  murder  of  West  Eirby,  in  Colorado 
county,  Texas,  on  the  twenty-second  day  of  December,  1886. 
The  penalty  assessed  against  him  was  a  life  term  in  the  peniten- 
tiary. The  conviction  was  had  upon  identically  the  same  evi- 
dence, delivered  by  the  same  witnesses,  as  on  the  first  conviction, 
and  that  evidence  will  be  f oimd  fully  set  out  in  the  report  of  the 
case,  commencing  page  431  of  the  twenty-third  volume  of  these 
Beports. 

John  C.  Mitchell^  for  the  appellant 

W.  L.  Davideon,  Assistant  Attorney  General,  for  the  State. 

WnJiSON,  JxTDOB.  As  presented  in  court  by  the  grand  jury, 
the  indictment  recited  that  it  was  found  at  a  term  of  the  district 
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court  for  Colorado  county,  State  of  Texas,  beginning  on  the  first 
Monday  €kf  ter  the  first  Monday  in  February,  1887.  This  was  an  er- 
roneous statement  of  the  time  of  the  beginning  of  the  term  of  the . 
said  court  at  which  said  indictment  was  presented,  said  term 
having  begun  on  the  fourth  Monday  after  the  first  Monday  in 
February,  1887.  Upon  motion  made  by  the  district  attorney  for 
leave  to  amend  the  indictment  so  as  to  correct  the  said  erroneous 
recital,  such  leave  was  granted,  and  thereupon  the  district  at- 
torney, in  open  court,  and  with  the  knowledge  of  the  court, 
erased  the  word  ^^firsf  and  inserted  in  its  stead  the  word 
'fourth,''  in  the  original  indictment,  so  as  to  make  it  appear 
that  the  term  of  the  court  at  which  the  indictment  was  presented 
conmienced  at  the  proper  time — ^that  is,  on  the  fourth  Monday 
after  the  first  Monday  in  February,  1887.  To  this  amendment 
of  the  indictment,  made  in  the  manner  above  stated,  the  defend- 
ant excepted,  and  through  his  counsel  urgently  insists  that  it 
constitutes  error  for  which  the  conviction  should  be  set  aside. 

When  this  case  was  before  us  on  a  former  appeal,  we  held, 
with  reference  to  this  supposed  defect  in  the  indictment,  that  it 
related  to  matter  of  form,  and  was  amendable.  (23  Texas  Ct. 
App.,  431.)  But  it  is  now  contended  that  the  amendment  was 
not  properly  made,  because  it  is  not  recited  in  the  minutes  of  the 
court  that  it  was  made,  etc.  In  the  case  of  Bosshard  v.  The 
State,  25  Texas  Supplement,  207,  a  similar  amendment  of  an 
indictment  was  made,  and  made  by  inserting  a  word  in  the  orig- 
inal indictment,  and  there  was  held  to  be  no  error  in  the  proceed- 
ing. In  Sharp  v.  The  State,  6  Texas  Ct.  App.,-  650,  a  similar 
amendment  was  held  to  have  been  correctly  made.  It  is  directed 
by  statute  that  ''all  amendments  of  an  indictment  or  informa- 
tion shall  be  made  with  the  leave  of  the  court,  and  imder  its 
direction."  (Code  Crim.  Proc,  art.  551.)  The  form  and  manner 
of  such  an  amendment  are  not  prescribed,  nor  is  it  expressly  re- 
quired that  an  entry  thereof  shall  be  made  upon  the  minutes  of 
the  court.  If  made  with  the  leave  of  the  court,  and  under  the 
direction  of  the  court,  it  is  a  legal  amendment.  In  this  instance 
the  record  affirmatively  and  clearly  shows  that  the  amendment 
was  made  with  leave  of  the  court,  and  under  the  direction  of  the 
court.  In  our  opinion,  the  amendment  was  wholly  imnecessary.  It 
was  surplusage  to  allege  the  time  when  the  term  of  the  court 
began,  and  this  portion  of  the  indictment  might  have  been 
stricken  out  without  invalidating  the  indictment. 

No  other  error  than  the  supposed  one  above  noticed  has  been 
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presented  by  counsel  for  appellant.  We  have,  nevertheless, 
given  the  record  a  careful  examination,  and  we  find  no  error  in 
the  conviction.    The  judgment  is  affirmed. 

Affirmed. 
Opinion  delivered  December  7, 1887, 


No.  2717. 
S.  M.  Wills  v.  The  State. 

Swindling— INDIOTMBNT  charged  the  offense  of  swindling  by  means  of  a 
promissory  note,  whiob,  though  he  knew  it  to  be  neither  valid  nor  gena- 
ine,  the  aoonsed  represented  to  be  good,  valid  aod  genoine.  The  iadict- 
ment  sets  out  the  note  in  hcBC  verba^  and  upon  its  face  it  appears  to  be  & 
valid  obligation.  The  indictment,  however,  fails  to  allege  the  facts 
which  render  the  note  invalid  and  worthless.  Exception  to  the  indict- 
ment and  a  motion  in  arrest  of  judgment  based  npon  this  omission  were 
overruled.  Held^  that  the  exception  and  the  motion  in  arrest  were  well 
taken,  and  should  have  prevailed. 

Appeal  from  the  District  Court  of  Taylor.  Tried  below  before 
the  Hon.  T.  H.  Conner. 

The  opinion  states  the  case.  The  penalty  assessed  was  a  term 
of  two  years  in  the  penitentiary. 

M.  A.  Spoonts,  for  the  appellant. 

W.  L.  Davidson^  Assistant  Attorney  General,  for  the  State. 

WiLLSON,  Judge.  It  is  alleged  in  the  indictment,  in  substance, 
that  the  defendant  swindled  one  D.  Gordon  out  of  thirty  dollars 
in  money,  by  means  of  a  certain  promissory  note,  which  note  is 
set  forth  in  haec  verba  in  the  indictment.  It  is  alleged  that  de- 
fendant falsely  represented  to  said  Gordon  that  said  note  was  a 
good,  valid  and  genuine  promissory  note,  etc.,  whereas,  in  truth 
and  in  fact,  it  was  not  a  good,  valid  and  genuine  promissory 
note,  but  was  valueless,  which  fact  defendant  well  knew,  etc. 
Exceptions  were  made  by  the  defendant  to  the  indictment,  which 
were  overruled.    Also,  after  conviction,  defendant  moved  in  ar- 
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jest  of  judgment,  specifying,  as  grounds  for  said  motion,  several 
supposed  defects  in  the  indictment,  one  of  said  groimds  being 
that  said  indictment  does  not  allege  the  reason  why  said  prom- 
issory note  was  not  valid,  etc.  The  motion  in  arrest  of  judg- 
ment was  overruled. 

We  are  of  the  opinion  that  the  indictment  is  fatally  defective 
in  that  it  does  not  show  the  facts  which  rendered  the  said  prom- 
issory note  invalid  and  worthless.  As  set  forth  in  the  indict- 
ment, said  note  appears  to  be  a  valid  obligation.  If  it  was  in  fact 
a  forged  instrument,  or  was  without  consideration,  or  had  been 
paid,  or  was,  for  any  other  reason,  invalid  and  worthless,  the 
indictment  should  have  disclosed  the  facts  rendering  it  so,  and 
thus  have  apprised  the  defendant  of  the  particular  case  he  was 
called  upon  to  answer.  An  indictment  in  substance  the  same  as 
this  one  was,  for  the  same  defect  here  insisted  upon,  held  bad 
by  our  Supreme  Court  in  The  State  v.  Dyer,  41  Texas,  520.  That 
case  being  in  point,  and  being  in  our  opinion  correct  in  principle, 
is  decisive  of  this  one. 

Because  the  court  erred  in  overruling  the  exceptions  to  the 
indictment,  and  in  overruling  the  motion  in  arrest  of  judgment, 
the  judgment  is  reversed,  and  because  the  indictment  is  sub- 
stantially defective  the  prosecution  is  dismissed. 

Reversed  and  dismissed. 

Opinion  delivered  December  7, 1887. 


No.  2736. 
Kabcisso  Moreno  and  Pablo  Moreno  t;.  The  State. 

Theft— PossBSSiOBT  of  Rbcbsttlt  Stolen  Propebtt— Charge  of  the 
ClouBT.— Possession  of  stolen  property,  whether  recent  or  remote,  is  a 
cireamstaDce  admissible  in  evidenoe,  to  be  eoDsidered  by  the  Jury  in  eon- 
neotion  with  the  other  proof  in  the  ease.  Bat  to  warrant  the  inference 
of  ffoilt  from  the  possession  alone,  the  possession  must  be  a  personal  one; 
most  be  recent  and  unexplained,  and  most  involve  a  distinct  and  con- 
scious assertion  of  claim  by  the  possessor.  Note  the  opinion  for  a  state 
of  proof  to  which  this  rule  applies ;  wherefore,  in  refusing  a  special  charge 
in  harmony  with  the  principle,  the  trial  court  erred. 

Sams. — ^Buc  note  that,  in  this  ca«e,  even  had  the  charge  been  g^yen,  the 
evidence   would    not  suppoit    a   convit^tion,  because   recent  possession 
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alone,  withont  an  opportunity  to  explain,  will  not  authorize  a  Terdfct  of 
gnilty.  Had  the  special  charge  been  given,  the  evldenoe  woold  f  till  have 
demanded  the  award  of  a  new  trial. 
8.  Same— Fact  Case.— See  the  opinion  in  eztenso  for  a  sammary  of  the  in- 
culpatory proof  in  this  case  Jield  insufficient  to  support  a  conyiotion  for 
theft  of  cattle. 

• 

Appeal  from  the  District  Court  of  LaSalle.  Tried  below  be- 
fore the  Hon.  D.  P.  Marr. 

The  opinion  discloses  the  case.  The  penalty  assessed  was  a 
term  of  five  jears  in  the  penitentiary  against  each  of  the  appel- 
lants. 

No  brief  for  the  appellants. 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

Hurt,  Judge.  Narcisso  Moreno  and  Pablo  Moreno,  with  Nic- 
olas and  Geronimo  Moreno,  were  jointly  indicted  for  the  theft  of 
three  head  of  cattle,  the  property  of  H.  0.  Teager.  Narcisso 
and  Pablo  were  convicted. 

The  criminative  facts  are  these:  The  prosecutor,  in  com- 
pany with  Captain  McKinney,  sheriff  and  posse,  went  to  the 
house  of  Nicolas  Moreno.  Nicolas  is  the  father  of  the  ap- 
pellants. The  accused  lived  in  three  houses  about  forty 
steps  apart.  In  the  house  of  Pablo  Moreno  a  hide  was 
found  which  was  taken  from  a  cow,  tjie  property  of  the  prose- 
cutor. In  a  hole  of  water  about  sixty  yards  from  the  house, 
another  hide  was  found,  which  also  belonged  to  a  cow  of 
the  prosecutor.  Yeager  states  that  no  hides  were  found  in  Nar- 
cisso's  house,  and  that  he  knew  of  nothing  connecting  Narcisso 
with  the  hides,  except  that  he  lived  on  the  ranch,  and  is  a 
brother  of  Pablo  and  a  son  of  Nicolas  Moreno.  The  witnesses 
state  that  the  parties  were  not  called  upon  to  explain  the  pos- 
session of  the  hides. 

Condensed,  the  case^made  against  Pablo  is  that  a  hide  which 
was  taken  from  a  cow  of  the  prosecutor  is  found  in  his  house. 
When  arrested,  he  was  not  informed  of  the  cause;  his  attention 
was  not  called  to  the  fact  that  the  hide  was  found  in  his  house, 
and  that  he  was  suspected  of  the  theft  of  the  animaL  In  fact, 
he  was  not  called  upon,  directly  or  circumstantially,  for  an  ex- 
planation of  the  fact  that  the  hide  from  a  stolen  AniTWAi  was 
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found  in  his  house.  Here  we  have  a  case,  putting  it  most 
stronglj  against  the  accused,  of  recent  possession  of  the  stolen 
property — ^holding  the  fact  that  the  hide  was  in  his  hous^ 
equivalent  to  recent  possession. 

This  being  the  case,  counsel  for  appellant  requested  this 
charge:  **  The  possession  of  stolen  property,  whether  recent  or 
remote,  is  a  circumstance  admissible  in  evidence,  to  be  consid- 
ered by  the  jury,  in  connection  with  the  other  proof  in  this  case. 
But  to  warrant  the  inference  of  guilt  from  the  possession  alone, 
the  possession  must  be  a  personal  one,  must  be  recent  and  unex- 
plained, and  must  involve  a  distinct  and  conscious  assertion  of 
claim  by  the  possessor.  To  convict  solely  on  recent  possession 
of  stolen  property,  and  to  make  it  a  prima  facie  case,  the  prop- 
erty must  be  stolen  by  some  person;  the  possession  must  be 
recent;  the  defendant  must  be  called  upon  to  explain,  and  fail 
to  explain,  or  to  fail  to  explain  when  the  facts  are  such  as  to 
require  an  explanation,  defendant  having  had  an  opportunity  to 
do  80.*' 

We  are  of  opinion  that  the  case  demanded  the  above  charge, 
and  its  refusal  was  error.  (Robinson  v.  The  State,  22  Texas  Ct. 
App.,  670;  Ayers  v.  The  State,  21  Texas  Ct.  App.,  395;  Lehman 
V.  The  State,  18  Texas  Ct.  App.,  174;  Sullivan  v.  The  State,  Id., 
623;  York  v.  The  State,  17  Texas  Ct.  App.,  441;  McNair  v.  The 
State,  14  Texas  Ct.  App.,  83.) 

Again,  suppose  the  above  charge  had  been  given,  and  the  jury 
had  convicted,  the  motion  for  new  trial  should  have  been 
granted,  because  recent  possession  alone,  without  an  opportu- 
nity to  explain,  is  not  sufficient  to  warrant  the  verdict.  There 
is  no  criminating  circumstance  in  this  case  save  the  fact  that 
the  hide  was  found  in  Pablo  Moreno's  house.  As  to  Narcisso 
Moreno,  there  is  no  inculpatory  fact,  except  that  he  lived  in  a 
house  about  forty  steps  from  his  father,  was  the  brother  of  the 
other  defendant,  and  the  son  of  Nicolas  Moreno.  The  judgment 
is  reversed  because  the  court  erred  in  not  giving  the  requested 
charge,  and  because  the  evidence  fails  to  support  the  verdict  as 
to  both  appellants. 

Reversed  and  remanded. 

Opinion  delivered  December  7, 1887, 
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No.  2738. 
Ed  Crowbll  v.  The  State. 

1.  TRKFT— OntOXTMSTAlTTIAL    BTIDBNOB--OHABeB    OF    THE    Ck>ITBT.— The 

factum probandum  of  theft,  at  that  offeose  is  defined  by  oar  statute,  is  the 
taking  of  the  property.  If  the  taking^  being  the  main  faet  in  issne,  is 
not  directly  attested  by  an  eye  witness,  bat  is  proved  as  a  matter  of  infer- 
ence  f^m  other  facts  in  evidence,  the  case  rests  wholly  npon  oiieamstan- 
tial  evidence,  and  the  fallnre  of  the  trial  court  to  give  in  charge  to  the 
•  jury  the  law  of  circumstantial  evidence  is  material  error.  See  tiiis  case 
in  illustration. 

2.  Same— Corpus  Delicti— Accomplice  Testimony— Fact  Case.— The 

corpus  delicti  of  theft  can  not  be  established  by  the  uncorroborated  tes- 
timony of  an  aocomplioe,  but  upon  that  issue  the  accomplice  must  be 
corroborated  by  other  evidence  tending  to  show  the  commission  of  ihe 
offense,  and  the  defendant's  connection  with  the  commission  of  the  same. 
It  will  not  suffice  to  corroborate  sach  testimony  only  to  the  extent  of 
connecting  the  defendant  with  the  commission  of  an  act  alleged  to  be  an 
offense.  In  this  case  the  ownership  of  an  animal  alleged  in  the  indict- 
ment was  proved  only  by  the  uncorroborated  testimony  of  the  accom- 
plice. Held^  iosufflcient  on  the  issue  of  ownership,  and,  therefore,  insuffi- 
cient to  support  the  conviction. 

8.  Same— Charge  of  the  Court.— See  the  statemeot  of  the  case  for  a 
charge  of  the  court  upon  accomplice  testimony  held  erroneoas,  becaase 
it  applies  the  law  too  broadly  to  the  facts  of  the  case,  and  doea  not,  as  it 
should,  require  the  corroboration  of  the  accomplice  to  be  as  to  facts 
tending  to  show  the  commission  of  an  offense,  and  the  defendant's  con 
nection  with  such  commission. 

i.  Same— The  charge  in  this  case  is  otherwise  erroneous  in  that  it  instructs 
the  Jury  that  the  killing  of  the  animal  constituted  the  offense,  whereas 
tne  taking  (if  any)  of  the  animal  constituted  the  offense.  Moreover,  the 
facts  demanded  that  the  charge  should  submit  to  the  Jury  whether  the 
witness  M.  was  an  accomplice,  and  in  omitting  to  do  so,  and  in  refusing 
the  defendant's  requested  instruction  upon  the  subject,  the  trial  court 
erred. 

5.  Brands — Evidence. — A  brand,  although  recorded  after  the  oommissioD 

of  the  offense,  is  admissible  in  evidence,  but  is  not  sufficient  to  prove 
ownership. 

6.  Same.— A '  'road  brand,^^  as  distinguished  from  a  '*range  brand, ^^  is  a  brand 

required  by  statute  to  be  placed  upon  cattle  before  being  removed  from 
the  county  in  which  they  are  gathered  to  market  outeide  of  the  State, 
which  brand  must  be  recorded  in  the  county  from  which  the  cattle  are 
to  be  driven,  and  before  their  removal  from  such  county.  The  brand 
introduced  in  evidence  in  this  cafe  was  the  *'road  brand'^  of  the  alleged 
owner  which  was  recorded  after  the  cattle  were  driven  from  the  county 
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where  gathered,  and  after  the  ooinmimion  of  the  offense,  ffeld^  that  the 
said  hrand  was  inadmissible  to  prore  ownership,  and  should  hare  been 
excluded. 

Appeal  from  the  District  Court  of  Limestone.  Tried  below  be- 
fore the  Hon.  Sam.  R  Frost. 

The  conviction  in  this  case  was  for  the  theft  of  one  head  of 
cattle,  in  Limestone  county,  Texas,  on  the  twentieth  day  of 
June,  1886.  The  animal  was  alleged  in  the  indictment  to  belong 
to  D.  W.  Carrin^n.  The  penalty  assessed  was  a  term  of  three 
years  in  the  penitentiary. 

Bill  Moss  was  the  first  witness  for  the  State.  He  testified  that 
the  defendant  was  his  brother-in-law,  and  lived  with  him  at  his 
house,  in  Limestone  coimty,  in  June  and  July,  1886.  Late 
in  the  first,  or  early  in  the  last  mentioned  month,  the  de- 
fendant, at  the  family  dinner  table,  told  witness  that  he  was 
going  to  kill  a  beef  on  that  day,  and  asked  if  witness  wanted 
any  of  the  meat.  Witness  replied  that  he  did,  and  agreed 
to  pay  for  it,  stipulating  no  price,  by  crediting  the  defend- 
ant's indebtedness  to  him  for  board.  Some  of  the  meat  was 
brought  to  witness's  house  and  was  there  used,  except  a  small 
portion  which  spoiled  and  was  thrown  away.  Witness  left 
home  after  dinner,  and  did  not  see  the  killing  of  the  animal,  nor 
did  he  see  the  animal  before  it  was  killed,  nor  any  part  of  it 
after  it  was  killed,  except  the  meat  brought  to  his  house.  Wit- 
ness at  no  time  refused  to  take  any  of  the  beef,  nor  did  he  tell 
Mr.  Foy  that  he  did  refuse  it  because  he  wanted  to  have  nothing 
to  do  with  such  beef.  He  did  not  tell  Foy  that  defendant  had 
the  beef  tied  in  a  dugout,  and  that  he  refused  to  help  defendant 
kill  it,  and  told  defendant  to  release  it.  He  only  told  Foy  that 
part  of  the  naeat  he  got  from  defendant  spoiled,  and  that  he  had 
to  throw  it  away.  Defendant  said  that  he  was  going  to  kill  his 
own  beef. 

Henry  Foy  testified,  for  the  State,  that  on  the  morning  of  the 
alleged  offense,  the  defendant  came  to  the  house  of  witness's 
father,  called  witness  to  the  gate,  and  told  witness  that  he 
wanted  him  to  go  and  help  him,  defendant,  kill  a  beef.  Witness 
went  with  him  to  the  open  wood  near  Bill  Moss's  house,  where 
he  f oimd  a  red  two-year-old  beef  steer  tied  to  a  tree.  That  ani- 
mal, as  near  as  witness  could  decipher  the  brand,  was  branded 
IST-N  on  the  side  The  brand,  however,  may  have  been  some- 
thing else  very  similar  to  N-N.    The  defendant  killed  the  steer 
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hy  striking  it  on  the  head  with  an  ax.  He  said  that  the  animal 
belonged  to  him.  Witness  helped  to  skin,  clean  and  butcher  the 
beef,  and  afterwards  to  bury  the  hide,  head,  feet  and  entrails. 
Witness  asked  defendant  why  he  buried  those  parts,  but  defend* 
ant  made  no  reply  except  that  the  yearling  was  his.  Three- 
quarters  of  the  beef  were  taken  to  Bill  Moss's  house,  and  wit- 
ness took  the  other  quarter  to  his  father's  house.  On  the  way  to 
Moss's  from  the  place  of  the  killing,  the  defendant  asked  the 
witness  to  say  nothing  about  the  killing  of  the  beef  or  the  dispo- 
sition made  of  the  refuse  parts.  He  then  remarked:  ''If  Jim 
Davis  knew  about  this  he  would  rave."  Witness  then  asked  him 
if  the  beef  belonged  to  Jim  Davis,  but  defendant  did  not  reply. 
Witness  did  not  know  who  owned  the  animal  killed  by  de- 
fendant. 

Cross  examined,  this  witness  said  that  he  was  not  quite  seven- 
teen years  old  when  the  ^animal  was  killed  by  defendant.  The 
witness  was  not  testifying  upon  the  promise  of  any  one  to 
secure  his  exemption  from  prosecution  for  complicity  in  this 
offense.  He  had  probably  spoken  of  the  case  to  several  parties, 
but  had  not  discussed  the  testimony  with  any  one.  His  father 
had  directed  him  to  tell  only  the  truth  about  the  whole  transac- 
tion. Witness  thought  that  the  defendant  owned  the  animal 
until  after  it  was  slain,  when  the  preparations  for  the  burial  of 
the  oflfal,  head,  hide  and  feet  were  made.  Witness  helped  dig 
one  of  the  holes  in  which  the  said  parts  were  buried*  When  he 
got  home  witness  told  his  father  that  the  defendant  had  killed  a 
beef  which  he,  witness,  did  not  believe  belonged  to  the  def end- 
'ant.  Witness  had  not  been  threatened  with  prosecution  in  the 
event  he  refused  to  testify  in  this  case.  He  had  been  questioned 
about  the  case  since  he  was  before  the  grand  jury,  and»he  an- 
swered the  parties.  He  talked  once  or  twice  with  Charley  Haley 
about  the  case,  but  never  to  John  Lewis.  Defendant's  brand 
was^  diamond  c.  Witness  had  never  seen  a  brand  of  the  de- 
fendant called  a  *^rolling  m."  Witness  did  not  tell  Babe  Par- 
sons that  he  did  not  think  the  brand  on  the  animal  was  defend- 
ant's brand,  nor  did  he  tell  John  Lewis  that  he  thought  the 
brand  was  W-W.  He  did  not  tell  Charley  Haley  that  the  brand 
on  the  animal  might  have  been  a  ''rolling  m."  Witness  was 
frightened  when  before  the  grand  jury,  never  having  had  that 
experience  before.  When  the  defendant  came  to  get  witness  to 
help  him  kill  the  beef,  he  asked  witness's  father  if  he  did  not 
want  some  of  the  beef.    Witness's  father  replied  that  he  had  no 
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money  to  pay  for  it.    Defendant  replied :    "That  is  all  right;  if ' 
you  will  let  Henry  go  with  me  and  help  skin  and  butcher  it,  I 
will  give  you  one-quarter." 

Be-examined,  the  witness  said  that  he  did  not  know  much 
about  Babe  Parsons,  John  Lewis  and  Charley  Haley,  except 
that  they  were  the  intimate  associates  of  the  defendant.  They 
and  defendant  were  together  when  witness  came  out  of  the 
gp-and  jury  room.  At  that  jiime  defendant  asked  witness  what 
he  told  in  the  grand  jury  room.  Witness  replied  that  he  had  to 
tell  the  truth.  Defendant  said  in  reply:  "  It  will  learn  me  not 
to  monkey  with  children."  Witness  told  Haley  that,  besides  the 
N-N  brand,  there  was  a  scar  on  the  animal's  hip.  Witness  was 
afraid  of  Parsons,  Lewis  and  Haley,  but  had  never  heard  of 
them  doing  violence  to  any  one. 

Bill  Moss,  recalled  for  the  State,  testified  that  he  was  a  wit- 
ness before  the  grand  jury  which  found  this  indictment.  He  had 
a  talk  with  Mr.  Alsop,  on  the  road  to  Kosse,  but  did  not  tell  Alsop 
that  he  saw  the  beef  and  hide.  The  witness  saw  the  place  where 
the  beef  was  killed,  which  was  on  the  bank  of  a  branch  in  the 
field,  and  about  one  hundred  yards  from  tiie  house.  This  was  two 
days  after  the  beef  was  killed.  The  ground  showed  that  some- 
thing had  been  covered  up,  but  there  were  no  parts  of  a  beef  or 
hide  to  be  seen.  There  was  a  little  dry  blood  on  the  grass. 
Defendant,  after  the  killing,  told  witness  that  he  did  not  buiy 
the  head,  hide  and  entrails  of  the  beef  Witness,  talking  to  him 
about  the  beef  killed,  asked  him  if  he  had  done  anything  wrong. 
He  replied:  *'I  have  killed  a  beef  of  my  own."  He  did  not  say 
what  he  did  with  the  refuse  parts.  Witness  did  not  talk;  to 
Henry  Foy  about  the  case  until  after  he,  Henry  Foy,  had  been 
before  the,grand  jury.  Witness  was  before  the  grand  jury  on 
the  same  day.  He  did  not  remember  whether  he  talked  first  to 
Henry  Foy  or  to  Alsop.  He  had  never  talked  with  anyone  who 
claimed  to  have  seen  the  N-N  brand  on  the  yearling,  but  Henry 
Foy.  Defendant  never  told  the  witness  the  brand  of  the  animal 
he  killed.  The  wife  of  the  witness  pointed  out  to  witness  the 
place  of  the  killing,  and  the  witness,  seeing  no  oflfal  at  that 
place,  asked  the  defendant  about  the  matter.  Defendant  merely 
replied  that  he  killed  the  beef;  that  it  was  his  own  beef,  and 
that  he  did  not  bury  the  offal. 

B.  F.  Foy  testified,  for  the  State,  that  he  was  the  father  of 
Henry  Foy.  Defendant  came  to  witness's  house  in  June,  1886, 
and  asked  witness  if  he  did  not  want  some  beef.    Witness  told 
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him  that  he  had  no  money  with  which  to  pay  for  it.  Defendant 
replied  that  he  would  give  witness  a  quarter  if  he  would  send 
his  son  Henry  with  him  to  help  butcher  the  animal  Witness 
sent  his  son  with  defendant,  and  his  son  brought  a  qucLrter  of 
,  beef  home  with  him. 

W.  F.  Foy,  a  son  of  the  last  witness,  and  the  brother  of  Henry 
Foy,  testified,  for  the  State,  that  some  time  after  this  prosecu- 
tion was  instituted,  he  met  the  defendant  in  the  '^  bottom,"  and 
defendant  told  him  that  he  would  beat  this  case;  that  the  year- 
Ung  was  his,  and  that  he  could  prove  the  fact  by  Babe  Parsons. 
Witness  had  seen  the  N-N  brand  on  the  range.  A  man  from 
Leon  coimty  drove  a  bunch  of  cattle  in  that  brand  through  the 
neighborhood,  and  several  head  of  the  animals  dropped  out  of 
the  drove.  Witness  had  seen  as  many  as  three  different  ani- 
mals in  that  brand  on  the  range. 

Sam  Alsop  testified,  for  the  State,  as  did  the  witness  W.  F. 
Foy,  in  regard  to  the  N-N  brand,  except  that  he  had  seen  as 
many  as  six  animals  in  that  brand  on  the  range. 

The  State  here  introduced  the  record  of  brands  of  Limestone 
county,  which  showed  record  of  the  N-N  brand  in  the  name  of 
D.  W.  Carrington,  on  the  sixteenth  day  of  April,  1887.  The  said 
D.  W.  Carrington  then  testified,  for  the  State,  that  he  lived  at 
Marquez,  in  Leon  county.  Early  in  May,  1886,  the  witness 
drove  a  bimch  of  cattle  from  Leon  county  to  Bremond,  in  Rob- 
ertson county,  for  the  purpose  of  shipping  them  to  market.  The 
herd  comprised  one  and  two  year  old  beef  steers.  Witness  lost 
twenty-two  head  of  those  animals  in  Limestone  county,  between 
Kosse  and  Bremond.  Some  fourteen  head  of  those  cattle  were 
eventually  recovered  by  the  witness.  The  animals  lost  were  all 
in  the  witness's  **road  brand,"  N-N,  and  most  of  them  had 
other  brands  as  well.  Witness  talked  to  George  Lewis  and 
others  about  getting  his  cattle  for  him,  and  may  have  given  the 
said  Lewis  authority  to  sell.  It  was  the  recollection  of  the  wit- 
ness that  he  had  his  said  road  brand  recorded  in  Leon  coimty. 
If  so,  it  was  recorded  before  he  left  the  county. 

The  charge  of  the  court  upon  accomplice  testimony,  referred 
to  in  the  third  head  note  of  this  report,  reads  as  follows:  "The 
law  provides  that  a  conviction  for  crime  can  not  be  had  upon  the 
testimony  of  an  accomplice,  imless  such  testimony  is  corrob- 
orated by  other  evidence  tending  to  connect  the  defendant  with 
the  offense  committed;  and  the  corroboration  is  not  sufficient  if 
it  merely  shows  the  commission  of  an  offense.    An  accomplice, 
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within  the  meaning  of  the  foregoing  provision  of  law^  is  any 
one  who  participates  or  aids,  advises  or  encourages  another  in 
the  commission  of  an  offense,  or,  being  present,  agrees  to  the 
commission  of  an  offense.  An  accomplice  is  not  an  incompetent 
witness,  but  a  conviction  for  crime  can  not  be  had  on  the  testi- 
mony of  an  accomplice  alone,  but  may  be  had  when  there  is 
evidence  corroborating  the  testimony  of  an  accomplice  (and 
whether  there  is  such  corroborating  evidence  is  for  the  jury  to 
determine),  provided  such  corroborating  testimony  tends  to  con- 
nect the  defendant  with  the  offense  committed.  The  corrob- 
orating testimony,  to  be  sufficient,  must  not  merely  show  that 
the  offense  was  committed,  but  must  show  that  the  defendant 
committed  the  offense,  or  knowingly  and  purposely  assisted  in 
the  commission  of  the  offense.  Hence  it  follows  that  the  defend- 
ant can  not  be  convicted  of  the  criminal  charge  against  him 
upon  the  testimony  of  Henry  Foy  alone.  But,  if  you  find  that 
the  facts  testified  to  by  the  witness  Henry  Foy,  and  all  other 
facts  and  circumstances  in  evidence  which  corroborate  him,  if 
any,  do  corroborate  his  testimony,  establish  beyond  a  reasonable 
doubt  the  conclusion  that  the  defendant  did  kill  a  steer,  the 
property  of  D.  W.  Carrington,  without  the  consent  of  the  owner, 
and  appropriated  the  same  to  his  own  use,  imder  such  circum- 
stances as  constitute  theft  of  the  animal,  he  is  guilty,  and  you 
should  so  say.*' 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
.opinion. 

Burrow  db  Kincatd,  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney  Gtoneral,  for  the  State. 

WzLLSON,  Judge.  A  fraudulent  taking  of  property  without 
the  consent  of  the  owner,  with  the  intent  to  deprive  the  owner 
of  the  value  of  the  property,  and  appropriate  it  to  the  use  and 
benefit  of  the  person  taking  it,  constitutes  the  offense  of  theft. 
Such  a  taking  of  the  property  completes  the  offense.  The  factum 
probandum,  therefore,  is  such  taking.  It  is  the  main  fact  in 
issue.  Where  the  main  fact  in  issue  is  not  directly  attested  by 
any  eye  witness,  but  is  proven  as  a  matter  of  inference  from 
other  facts  in  evidence,  the  case  rests  wholly  upon  circumstan- 
tial evidence.  (1  Greenl.  Ev.,  sees.  13-13d.;  Burrell'sCir.  Ev.,  4 
et  acq.;  Eckert  v.  The  State,  9  Texas  Ot.  App.,  105.) 
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In  this  case  the  evidence  shows  that,  before  the  alleged  stolen 
animal  was  killed  by  the  defendant,  and  before  he  is  shown  to 
have  had  any  possession  thereof,  or  connection  therewith,  it  had 
been  taken  from  its  accustomed  range,  carried  into  the  field  of 
one  Moss,  and  there  tied  to  a  tree.  It  is  evident,  therefore,  that 
the  theft  of  the  animal  by  some  person  had  been  completed  at 
the  time  defendant  was  first  seen  to  have  possession  of  it.  But 
no  witness  testified  to  having  seen  the  taking  of  the  animal 
from  its  range.  The  fact  of  such  taking  is  only  proved  as  a 
matter  of  inference  from  other  facts  in  evidence.  It  is  only 
proved  circumstantially,  and  the  case  is  therefore  one  resting 
wholly  upon  circumstantial  evidence.  This  being  the  character 
of  the  case,  it  was  material  error  to  omit  to  charge  the  jury  upon 
the  rules  relating  to  circumstantial  evidence.  We  do  not  think  the 
statements  made  by  the  defendant  in  regard  to  the  animal  killed 
by  him  can  be  regarded  as  confessions  proving  that  he  took  the 
animal  from  its  range,  or,  in  other  words,  proving  that  he  com- 
mitted the  original  theft  of  the  animal.  They  may  have  the  effect 
to  connect  him  with  the  animal  after  it  had  been  tied  to  the  tree 
in  Moss's  field,  and  thus  connect  him  inferentially  with  tlie 
original  taking,  but  they  do  not  afford  direct  evidence  of  the 
original  taking,  and  make  this  a  case  not  whoUy  dependent 
upon  circimistantial  evidence. 

There  is  no  evidence  proving  the  corpus  delicti  of  the  alleged 
theft,  except  the  testimony  of  an  accomplice.  He  alone  saw  tfie 
animal  that  was  killed  and  appropriated  by  the  defendant  He 
alone  saw  the  brand  upon  said  animal.  As  to  this  portion  of  his 
testimony  there  is  no  corroborating  evidence.  It  is  only  from 
the  testimony  of  this  accomplice  that  we  are  informed  that  the 
animal  killed  by  the  defendant  was  one  of  Carrington's  cattle^ 
and  not  the  defendant's  own  property.  Can  such  testimony  sup- 
port a  conviction?  We  think  not.  Our  view  of  the  statute  re- 
lating to  accomplice  testimony  is  that  where  the  corpus  delicti 
of  the  offense  is  proved  alone  by  accomplice  testimony,  such 
testimony  must  be  corroborated  by  other  evidence  tending  to 
establish  a  commission  of  the  offense,  and  the  defendant's  con- 
nection with  the  commission  of  the  same.  It  will  not  suffice  to 
corroborate  such  testimony  to  the  extent  only  of  connecting  the 
defendant  with  the  conmiission  of  an  act  alleged  to  be  an  offense. 
It  must  be  proved  that  the  act  committed  was  an  offense,  and 
when  this  proof  is  made  by  an  accomplice  his  testimony  must  be 
corroborated. 
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In  the  case  before  us  the  offense  alleged  was  the  theft  of  am 
animal,  the  property  of  one  Carring^n.  It  was  just  as  essential 
for  the  prosecution  to  prove  that  the  animal  taken  was  the  prop- 
erty of  Carrington  as  that  it  was  taken  by  the  defendant.  There 
was  ample  evidence  to  prove,  and,  in  fact,  it  was  not  denied  bj; 
the  defendant  that  he  took  an  animal  and  appropriated  it.  But 
the  ownership  of  the  animal  taken  was  a  vital  issue  upon  which 
depended  the  guilt  or  the  innocence  of  this  defendant.  There 
was  not  a  particle  of  evidence  establishing  the  cdlegation  that 
the  animcd  killed  by  the  defendant  was  the  property  of  Carring- 
ton, except  the  uncorroborated  testimony  of  the  accomplice  wit-- 
ness.  We  hold,  therefore,  that  the  evidence  is  insufficient  to 
support  the  conviction.  (Code  Crim.  Proc,  art.  741;  Coleman  y. 
The  State,  44  Texas,  109;  Davis  v.  The  State,  2  Texas  Ct.  App., 
588.) 

We  are  of  the  opinion  that  the  charge  of  the  court  in  the  par-^ 
ticulars  excepted  to  was  erroneous.  That  portion  of  the  charge 
relating  to  accomplice  testimony  which  applies  the  law  to  the 
facts  of  the  case,  is  too  broad  in  its  scope.  It  should  have  re- 
quired the  corroboration  to  be  as  to  facts  tending  to  show  the 
commission  of  an  offense,  and  the  defendant's  connection  with 
such  commission.  The  charge  was  also  erroneous  in  instructing 
that  it  was  the  killing  of  the  animal  that  constituted  the  offense. 
It  was  the  taking  of  the  animal  while  on  its  accustomed  range, 
and  not  the  kilting  of  it  after  it  had  been  taken,  that  constituted 
the  theft  of  the  animal.  We  furthermore  think  that  the  court 
should  have  submitted  the  question  to  the  jury  as  to  whether 
the  witness  Moss  was  an  accomplice  by  proper  instruction,  such 
as  was  requested  by  counsel  for  defendant. 

With  regard  to  the  record  of  brands,  while  admissible  in  ev- 
idence cdthough  recorded  after  the  commission  of  the  alleged 
offense^  they  are  not  sufficient  evidence  to  prove  ownership.  It 
further  appears,  with  reference  to  the  brand  in  this  case,  that  it 
was  a  "road  brand,''  and  not  a  range  brand.  A  "road  brand"  is 
provided  for  by  article  4632  of  the  Revised  Statutes,  and  is  re- 
quired to  be  placed  upon  cattle  before  being  removed  from  the 
county  where  the  same  are  gathered  to  market  beyond  the  limits 
of  this  State,  and  said  brand  is  required  to  be  recorded  in  the 
county  from  which  the  animals  are  to  be  driven,  and  before 
their  removal  from  such  county.  This  statute  is  not  operative  in 
certain  named  counties,  the  county  in  which  this  prosecution  is 
conducted  being  exempted  now  from  its  operation  (act  March  81^ 
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1887,  34);  but  it  does  not  appear  to  have  been  so  exempted  at  the 
time  of  the  conamission  of  the  alleged  oflfense.  (Act  April  12, 
1883,  p.  79.)  It  seems  to  us  that  the  record  of  the  "road  brand" 
of  Carrington,  made  after  his  cattle  were  driven  from  the  county 
where  gathered,  and  after  the  commission  of  the  alleged  offense, 
was  unauthorized  by  law,  and  that  said  record  was  not  only  in« 
sufScient,  but  was  inadmissible  evidence  to  prove  ownership. 

Because  of  the  errors  discussed,  the  judgment  is  reversed  and 
the  cause  is  remanded. 

Reversed  and  remanded. 

Opinion  delivered  December  10, 1887. 


No.  2749. 

Tom  Williams  v.  The  State, 

Theft— EviDBiroB— Fact  Case.— As  teodinir  to  establish  identity  in  devel- 
oping  the  res  geste,  or  to  prove  gailt  by  ciroamstances  eonnected  with 
the  theft,  or  to  show  the  intent  of  the  acensed  with  respeot  to  the  prop- 
erty described  in  the  indictment,  it  is  competent  for  the  State  to  proya 
the  theft  by  defendant  of  other  property  at  the  same  time  and  place  of 
the  theft  in  question,  but  it  is  not  competent  to  prove  a  distinct  theft 
committed  by  defendant  at  another  time  and  place.  See  the  statement 
of  the  case  for  evidence  of  distinct  thefts  Tield  to  have  been  erroneously 
admitted. 

Appeal  from  the  District  Court  of  Lamar.  Tried  below  be- 
fore the  Hon.  D.  H.  Scott. 

The  conviction  in  this  case  was  for  the  theft  of  a  pistol  of  the 
value  of  twenty  dollars.  The  penalty  assessed  against  the  ap- 
pellant was  a  term  of  two  years  in  the  penitentiary. 

H.  S.  Bettes  was  the  first  witness  for  the  State.  He  testified 
that  he  was  the  junior  member  of  the  hardware  firm  of  Hicks  & 
Bettes,  doing  business  in  the  city  of  Paris,  Lamar  county,  Texas. 
Witness  knew  the  defendant  as  Tom  Williams.  Some  time  in 
December,  1886,  Deputy  Sheriff  J.  A  Booth  smnmoned  witness 
to  the  court  house  in  Paris  to  examine  certain  goods  sup- 
posed to  be  stolen  property.  Witness  repaired  to  the  sheriffs 
office  and  there  found  displayed  a  large  quantity  of  articles,  con- 
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fiisting  principally  of  wearing  apparel  for  men,  women  and  chil- 
dren, shoes,  socks,  stockings,  etc.  Among  the  stock  displayed 
he  also  saw  a  barrel  of  bottled  beer,  some  soap,  crackers,  a  Win- 
chester rifle,  four  pistols  and  a  box  of  cartridges.  Among  the 
pistols  referred  to  was  a  Smith  &  Wesson  double  action  forty- 
five  calibre  revolver,  which  the  witness  identified  as  the  property 
of  Hicks  &  Bettes.  Some  time  during  the  summer  or  fall  of 
1886,  Mr.  Hicks  took  the  said  pistol  from  the  store  to  his  house, 
where  he  kept  it  for  some  time.  When  he  brought  it  back  to 
the  store,  he.  called  the  witness's  attention  to  a  small  rust  spot 
on  the  handle  plate.  The  pistol  was  then  placed  in  the  show 
case,  where  it  remained  until  it  was  taken  away  by  some  one. 
The  witness  did  not  remember  observing  the  pistol  after  it  was 
put  back  in  the  show  case  as  stated,  until  he  saw  it  among  the 
articles  exposed  to  view  in  the  sheriff's  oflSce.  The  pistol  wit- 
ness saw  in  the  sheriff's  office  was,  to  the  best  of  the  witness's 
belief,  the  pistol  which  Hicks  took  from  the  store  to  his  house 
and  afterwards  brought  back  to  the  store.  On  the  correspond- 
ing part  of  the  handle  plate  it  had  a  rust  spot  similar  in  shape 
and  size  to  that  on  the  pistol  which  belonged  to  Hicks  &  JBettes, 
and  the  pistol  was  of  the  same  make,  calibre  and  finish.  Wit- 
ness could  not  identify  either  of  the  other  pistols  as  the  property 
of  his  firm,  but  they  were  of  the  same  patterns,  calibre,  make 
and  finish  of  weapons  carried  in  stock  by  his  firm.  The  pistol 
identified  by  the  witness  as  the  property  of  his  firm  was  not  sold 
by  witness  to  the  defendant,  nor  did  he  give  it  to  the  defendant, 
nor  did  he  consent  that  defendant  should  take  it,  nor  that  any- 
body else  should  take  it.  It  was  taken  without  the  consent  of 
the  witness  sometime  in  the  fall  of  1886,  from  the  witness's  store 
in  Paris,  Lamar  county,  Texas.  The  cash  market  price  and 
value  of  the  pistol  was  twenty  dollars.  Witness  identified,  at 
the  same  time  he  identified  the  pistol  involved  in  this  prosecu- 
tion, other  articles  belonging  to  Hicks  &  Bettes,  including  three 
other  pistols,  some  knives  and  forks  and  a  saw,  and  had  them 
taken  back  to  the  store. 

On  his  cross  examination,  the  witness  said  that  his  firm  had 
seven  or  eight  salesmen  employed.  He  did  not  miss  the  pistol, 
nor  know  that  it  had  been  taken,  until  he  found  it  in  the  sheriff's 
office  as  stated,  and  did  not  know  when  it  was  taken.  He  did 
not  know  of  his  own  knowledge  whether  or  not  the  said  pistol 
was  sold  to  any  one  by  any  of  his  clerks.  Hicks  called  witness's 
attention  to  a  rust  spot  on  the  handle  plate,  when  he  returned 
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the  pistol  to  the  store — ^his  evident  purpose  heing  to  ascertain 
whether  it  affected  the  pistol's  commercial  value.  Witness  re- 
plied that  it  did  not  impair  the  value  in  the  least,  and  he  put  the 
pistol  in  the  show  case. 

G.  F.  Hicks  testified,  for  the  State,  that  he  was  the  senior 
member  of  the  hardware  firm  of  Hicks  &  Bettes.  Some  time  in 
the  summer  of  1886,  the  witness  took  home  from  his  store  a  cer- 
tain silver  mounted,  double  action,  forty-five  calibre  Smith  & 
Wesson  pistol.  He  kept  the  pistol  at  his  house  for  some  time, 
and  then  took  it  back  to  the  store.  When  he  went  to  put  it  in 
the  show  case  with  other  pistols,  he  observed  a  peculiar  small 
rust  spot  on  the  handle  plate  of  the  said  pistol,  to  which  he  called 
the  attention  of  his  partner,  Bettes,  and  asked  if  it  injured  the 
commercicd  value.  Bettes  replied  that  it  did  not,  and  placed  it  in 
the  show  case  with  other  pistols.  Witness  had  no  recollection  of 
seeing  that  pistol  again  until  he  was  called  to  the  court  house  to 
examine  a  large  quantity  of  supposed  stolen  goods  found  in  the 
defendant's  house  by  Deputy  Sheriff  Booth.  He  then  saw  the 
pistol  described  in  the  indictment,  and  identified  it  by  the  rust 
spot  as  the  property  of  Hicks  &  Bettes.  Among  the  other  arti- 
cles,  witness  identified  a  hand  saw  and  a  box  of  cartridges,  by 
private  price  mark,  as  the  property  of  his  firm.  A  Winchester 
gun,  three  other  pistols,  and  some  knives  and  forks,  correspond- 
ing with  articles  of  the  kind  carried  in  stock  by  witness's  firm, 
but  not  otherwise  identified  by  the  witness,  were  taken  by  Hicks 
&  Bettes  as  their  property,  and  were  sent  back  to  their  store. 
Witness  never  sold  the  pistol  described  in  the  indictment  to  any 
one,  nor  did  he  consent  that  any  one  should  take.it.  He  knew 
the  defendant,  who  was  sometimes  about  his  store,  until  he  issued 
orders  that  defendant  should  be  kept  out  of  that  establishment. 
Witness  did  not  know  when  the  pistol  was  taken  from  his  store. 
He  did  not  personally  know  that  it  was  not  sold  by  some  one  of 
the  clerks. 

J.  L.  Terrell  testified,  for  the  State,  that  he  was  a  dry  goods 
merchant,  and,  in  1886,  did  business  in  the  city  of  Paris,  Lamar 
county,  Texas.  Some  time  in  December,  1886,  witness  was  sum- 
moned to  the  court  house  in  Paris,  to  examine  certain  goods  held 
there  by  Deputy  Sheriff  Booth  as  goods  taken  from  the  defend- 
ant's house  as  stolen  property.  Witness  identified  about  sixty- 
five  dollars  worth  of  dry  goods,  mostly  broken  suits  of  clothing, 
as  having  belonged  to  him,  the  said  goods  still  having  his  price 
mark  on  them.    A  short  time  before  the  arrest  of  the  defendant. 
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"witneBS  observed  that  some  of  the  clothing  he  had  in  stock  had 
been  suit  broken.  He  reprimanded  his  clerks  for  selling  clothing 
in  broken  suits,  and  each  of  them  denied  having  done  so.  Wit- 
ness did  not  sell  the  goods  described  to  the  defendant,  nor  did  he 
consent  for  the  defendant  to  take  them. 

R  F.  Scott  testified,  for  the  State,  that,  at  the  same  time  Hicks 
&  Bettes  recovered  their  pistols,  etc.,  at  the  court  house,  he  recov- 
ered  a  barrel  of  bottled  beer,  which  he  knew  by  the  private  mark 
to  have  belonged  to  him  at  one  time.  He  never  sold  that  or  any 
other  barrel  of  beer  to  the  defendant,  nor  never  consented  for  the 
defendant  to  take  it  He  did  not  know  when  the  said  beer  was 
taken  from  his  store,  nor  by  whom.  Witness's  warehouse  was 
burglariously  entered  a  night  or  two  before  the  arrest  of  the  de- 
fendant. Witness  kept  his  beer  in  the  said  warehouse.  The 
ruling  of  the  court  relates  to  the  testimony  of  this  witness  and 
that  of  the  witness  TerrelL 

J.  A.  Booth  testified,  for  the  State,  that  he  was  deputy  sheriff 
of  Lamar  county  in  December,  1886.  On  the  fifteenth  day  of 
that  month,  he  went  to  the  house  of  the  defendant,  in  the  city  of 
Paris,  and  searched  it  for  stolen  goods.  He  found  about  three 
hundred  dollars  worth  of  general  merchandise  stored  away  and 
secreted  about  the  defendant's  premises;  some  under  his  floor 
and  hearth,  some  in  his  trunk,  some  in  his  loft  and  some  in  his 
stable.  Those  articles  were  taken  to  the  court  house,  where  they 
were  examined,  claimed  and  recovered  in  parts  by  Hicks  &  Bettes, 
J.  If.  Terrell  and  R  F.  Scott.  The  pistol  described  in  this  indict- 
ment was  found  by  the  witness  between  the  mattresses  on  the 
defendant's  bed. 

Eli  Taid  testified,  for  the  State,  that  very  early  on  one  morning, 
a  short  time  before  the  arrest  of  the  defendant,  he  saw  the  de- 
fendant's wagon  at  the  defendant's  back  door.  There  were  two 
bottled  beer  barrels  then  in  the  said  wagon. 

The  State  closed. 

George  Hart  testified,  for  the  defense,  that  on  or  about  Decem- 
ber 21, 1885,  he,  defendant  and  Jesse  Hendricks  boarded  the  train 
at  Paris  to  go  to  Dallas.  Deputy  Sheriff  Booth  was  on  the  same 
train.  At  Sherman,  in  Grayson  county,  Mr.  Booth  put  the  offi- 
cers on  the  crowd  for  carrying  a  pistol,  which  the  defendant  then 
had.  That  pistol  was  a  Smith  &  Wesson,  double  action,  forty- 
five  calibre  pistol,  and  was  'broken  on  top."  Defendant  gave 
the  said  pistol  to  the  witness  on  the  train,  and  witness  placed  it 
in  his  valise  and  took  it  with  him  to  Dallas.    He  remained  at 
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Dallas  several  days,  when  he  returned  to  Paris  and  pawned  fhe 
said  pistol  to  the  porter  in  L.  C.  Clark's  saloon  for  two  dollars  and 
fifty  cents.  Frank  Jones,  the  said  porter,  placed  the  said  pistol 
behind  the  counter.  The  pistol  mentioned  in  this  indictment  was 
here  shown  to  the  witness,  who  said  it  was  similar  and  very  like 
the  pistol  he  got  from  defendant  in  the  manner  and  at  the  time 
stated,  but  he  could  not  positively  identify  it  as  the  same. 

Jesse  Hendricks  testified,  for  the  defense,  that  he  was  on  the 
train  when  Mr.  Booth  got  after  the  defendant  about  having  a 
pistol  on  his  person.  Defendant  gave  that  pistol  to  George  Hart, 
who  took  it  in  his  valise  to  Dallas,  where  witness  last  saw  it. 
That  pistol  was  a  Smith  &  Wesson,  double  action,  forty-five  cal- 
ibre pistol;  it  was  slightly  broken  on  top,  and  had  a  small  rust 
spot  on  the  side,  between  the  handle  and  the  barrel.  The  pistol 
in  evidence,  claimed  as  the  property  of  Hicks  &  Bettes,  is  very 
similar  to  and  looks  like  the  pistol  given  by  defendant  to  Hart, 
but  witness  could  not  swear  that  it  was  the  same. 

Frank  Jones  testified,  for  the  defense,  that  some  time  in  De- 
cember, 1885,  or  January,  1886,  George  Hart  came  into  Clark's 
saloon  in  Paris,  where  witness  was  then  working,  and  pawned  to 
the  witness,  for  two  dollars  and  fifty  cents,  a  certain  Smith  & 
Wesson  double  action,  forty-five  calibre  pistol.  That  pistol  had 
a  small  broken  place  on  top.  Witness  put  that  pistol  behind  the 
counter,  where  it  remained  for  several  days,  when  defendant 
came  to  the  saloon  and  claimed  and  demanded  the  pistol.  Wit- 
ness refused  to  let  him  have  the  pistol  unless  he  paid  the  two 
dollars  and  fifty  cents  loaned  on  it.  Defendant  then  left,  but 
soon  came  back  with  Hart,  who  directed  witness  to  let  defendant 
have  the  pistol  on  the  payment  of  the  money,  as  the  pistol  was 
one  which  the  defendant  owned,  and  loaned  to  him  while  en 
route  to  Dallas  in  December,  1885.  Defendant  paid  the  two  dol- 
lars and  fifty  cents  and  got  the  pistol.  That  pistol  very  much 
resembled  the  one  in  evidence,  being  of  the  same  make,  size  and 
action,  but  witness  could  not  say  that  it  was  the  same. 

L.  C.  Clark  testified,  for  the  defense,  substantially  as  did  the 
witness  Jones. 

Elias  Young  testified,  for  the  defense,  that  he  knew  a  certain 
Smith  &  Wesson  double  action,  forty-five  calibre  pistol,  which 
the  defendant  owned  in  December,  1885,  and  which  he  usually 
kept  between  the  mattresses  on  his  bed,  and  which  he  took  with 
him  on  his  trip  to  Dallas  in  December,  1885.  The  pistol  in  evi- 
dence looked  very  like  the  said  pistol  owned  by  the  defendant  in 
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l>eceml)ery  1885.  Defendant's  pistol  had  a  small  scratch  or  rust 
Bpot  on  the  right  side  of  the  handle. 

J.  A.  Booth  testified,  for  the  defense,  that  he  went  to  Sherman 
in  the  fall  o£  1885  on  the  same  train  with  defendant,  Hendricks 
and  Hart.  He  thought  some  of  that  crowd  had  a  pistol,  and  so 
informed  the  officers  at  Sherman. 

The  defense  closed. 

H.  B.  Birmingham,  county  attorney  of  Lamar  county,  testified, 
for  the  State,  in  rebuttal,  that  he  was  present  on  a  former  trial 
of  this  cause,  and  heard  the  witness  Elias  Yoimg  testify  on  that 
trial.  He  did  not,  on  that  trial,  say  anthing  about  a  scratch  or 
rust  spot  on  the  handle  of  the  defendant's  pistol. 

No  brief  for  the  appellant  has  reached  the  Beporter. 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  Stateii 

WiLLSON,  Judge.  For  the  purpose  of  establishing  identity  in 
developing  the  res  gestae,  or  to  prove  guilt  by  circumstances  con- 
nected with  the  theft,  or  to  show  the  intent  with  which  the  ac- 
cused acted  with  respect  to  the  piroperty  for  which  he  is  on  trial, 
it  is  competent  for  the  State  to  prove  the  theft  of  other  property 
at  the  same  time  and  place  of  the  theft  of  the  property  in  ques- 
tion. (Willson's  Texas  Crim.  Laws,  sec.  1295.)  But  evidence  of 
distinct  thefts  committed  at  other  times  and  places  than  the 
theft  in  question  is  not  relevant,  and  is  inadmissible.  Such  ev- 
idence does  not  serve  legitimately  to  throw  any  light  upon  the 
particular  theft  for  which  the  defendant  is  on  trial.  (Qilbraith 
V.  The  State,  41  Texas,  567;  Ivey  v.  The  State,  43  Texas,  4:^5; 
Kelley  v.  The  State,  18  Texas  Ct.  App.,  262;  Alexander  v.  Tho 
State,  21  Texas  Ct.  App.,  406.) 

In  this  case,  evidence  tending  to  prove  that  other  distinct 
thefts  than  the  one  for  which  defendant  was  on  trial  had  been 
committed  by  him  at  different  times  and  places,  was  admitted 
over  his  objections.  This  was  material  error,  well  calculated  to 
injure  the  defendant,  and  because  of  such  error  the  judgment  is 
reversed  and  the  cause  is  remanded. 

Eeveraed  and  remanded. 

Opinion  delivered  December  10, 1887* 
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No.  »789. 
Henbt  Stewart  v.  The  Statbl 

1.  Practice—Bills  of  Exception,  unless  filed  daring  the  tenn  or  within 

ten  days  after  the  expiration  of  the  term  of  the  lower  court,  will  not  be 
oonpidered  by  this  court  on  appeal.  » 

2.  Thfkt — Fact  Cask.— See  the  statement  of  llie  ea.se  for  evidence  held  in- 

surticient  to  identify  the  animal  traced  to  the  possession  of  the  aociiiie<l 
as  the  all  <rt*d  stolen  animal  described  in  the  indictment,  and,  theref<»re. 
Insufficient  to  sup|)<»rt  tlie  conviction  for  theft. 

Appeal  frr>m  the  District  Court  of  Hopkins.  Tried  below  be- 
fore B.  W.  Foster,  Esq.,  Special  Judge. 

This  conviotion  was  for  the  theft  of  a  cow,  alleged  in  the  in- 
dictment to  be  the  property  of  Mrs.  Mary  Stewig,  in  Hopkins 
county,  Texas,  on  the  first  day  of  September,  1886.  The  penalty 
assessed  against  the  appellant  was  a  term  of  two  years  in  the 
penitentiary. 

Mrs.  Mary  Stewig  was  the  first  witness  for  the  State.  She  tes- 
tified, in  substance,  that  she  was  well  acquainted  with  the  de- 
fendant, and  knew  him  in  1886.  During  the  said  year  the  wit- 
ness owned  a  certain  red  cow  that  had  some  white  about  the 
back,  and  the  brush  of  whose  tail  was  white.  That  animal  was 
marked  with  a  smooth  crop  off  the  left  ear.  She  ranged  up  and 
down  on  both  sides  of  Turkey  creek,  about  two  miles  from  the 
witness's  house.  Witness  did  not  know,  but  thought  that  range 
was  in  Hopkins  county.  She  did  not  ^ow  the  location  of  the 
Hopkins  and  Hunt  county  line,  nor  that  Turkey  creek  formed 
that  line.  Witness  lived  about  a  mile  from  Turkey  creek.  The 
said  cow  habitually  came  home  at  night  until  about  three  weeks 
before  Christmas,  1886,  when  she  disappeared  from  the  range. 
Witness  recovered  her  cow  in  March  or  April,  1887,  through  the 
depot  agent  at  Lone  Oak.  Mr.  Cardie  went  to  Lone  Oak  for 
witness  and  brought  the  cow  to  witness's  house. 

On  her  cross  examination  the  witness  stated  that  she  did  not 
know  whether  the  range  of  the  cow  was  in  Hopkins  or  in  Hunt 
county.  She  did  not  know  where  the  county  line  ran.  The  de- 
fendant was  prosecuted  in  the  district  court  of  Hunt  county  for 
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the  theft  of  this  same  cow,  and  the  witness  testified  against  him 
on  that  trial.  He  was  acquitted  on  that  trial.  The  witness  had 
known  the  defendant  a  long  time.  He  had  always  sustained  a 
good  reputation  for  honesty  and  fair  dealing,  and  the  witness 
did  not  believe  that  he  stole  her  cow. 

Tom  Oardle  testified,  for  the  State,  that  he  and  the  daughters 
of  Mrs.  Stewig  went  to  Hunt  county  to  get  the  cow  alleged  in 
the  indictment  to  have  been  stolen.  They  found  the  cow  in  a 
pasture  near  Lone  Oak,  in  the  possession  of  one  Greeney,  who 
was  the  railroad  agent  at  the  Lone  Oak  depot.  Witness  applied 
to  Mr.  Campbell  for  the  cow,  and  Campbell  told  him  to  go  to  the 
pasture  and  get  her.  Witness  knew  the  cow  he  got  to  belong  to 
Mrs.  Mary  Stewig,  and  he  knew  that  the  range  of  that  cow  was 
in  Hopkins  county.  On  his  cross  examination,  the  witness  said 
that  he  did  not  positively  know  the  location  of  the  Hopkins  and 
Hunt  county  line,  but  thought  it  was  about  two  miles  from  Tur- 
key creek.  Mrs.  Stewig  lived  about  a  mile  and  a  half  from 
Turkey  creek.  The  defendant,  at  the  time  Mrs.  Stewig's  cow 
disappeared  from  the  range,  was  working  at  a  mill  in  the  neigh- 
borhood. One  Bill  Boberts  left  the  county  about  the  time  Mrs. 
Stewig's  cow  disappeared.  Defendant,  who.  had  always  sus- 
tained a  good  character  for  honesty,  remained  in  the  neighbor- 
hood. When  witness  applied  to  Campbell  for  the  cow,  he, 
Campbell,  said  nothing  about  defendant,  but  cursed  Bill  Bob- 
erts as  the  ^'d— d  thief  who  stole  the  cow  and  sold  it  to  him.'" 
Witness  told  Campbell  that  Greeney  would  not  surrender  the 
cow  unless  he,  CampbeU,  paid  the  money  due  him.  Campbell 
then  told  witness  to  tell  Greeney  that  it  was  all  right,  and  that 
he  would  pay  the  money.  The  cow  recovered  by  the  witness 
was  marked  with  a  smooth  crop  off  the  left  ear,  and  belonged  to 
Mrs.  Stewig.  Witness  did  not  believe  that  defendant  took  the 
cow,  or  that  he  was  in  any  way  connected  with  the  theft. 

Will  Campbell  testified,  for  the  State,  that  during  the  fall  of 
1886  he  bought  a  cow  from  one  Bill  Boberts.  That  cow  was 
turned  over  to  Bill  Boberts,  in  the  Turkey  creek  bottom,  by  the 
defendant*  Defendant  did  nothing  more  than  ride  up  near  the 
cow  and  say  to  Boberts:  "That  is  the  cow  I  let  you  have." 
Boberts  helped  the  witness  drive  the  cow  to  the  pasture.  The 
c<^  turned  over  to  Boberts  by  the  defendant,  and  that  was  sold  to 
mbiess  \^  Boberts,  and  which  he  and  Boberts  drove  to  pasture, 
wasinarked  with  a  split  on  the  under  part  of  one  ear.    Neither 


Digitized  by 


Google 


420  24  Tkxas  Couut  of  Ai»i»kals.  [TvIct 

Statement  of  the  case. 

of  the  ears  was  smooth  cropped.  Of  that  fact  the  witness  was 
absolutely  positive.    She  had  no  white  on  her  taiL 

On  cross  examination,  the  witness  said  that  he  could  fix  the 
time  of  the  purchase  of  the  cow  from  Roberts  no  more  definitely 
than  that  it  was  in  the  fall  of  1886.  Witness  bought  the  cow 
from  Bill  Roberts,  and  not  from  defendant,  paying  Roberts  for  it 
a  certain  watch  which  Roberts  had  long  wanted  to  buy.  Witness 
met  Roberts  in  the  town  of  Lone  Oak  on  the  morning  of  the 
purchase.  Roberts  then  offered  to  give  witness  a  cow  for  the 
watch,  and  witness  agreed  to  the  exchange.  They  then  procured 
horses,  got  with  the  defendant  and  went  to  Turkey  creek  bottontL 
From  a  point  on  the  road,  in  the  bottom,  defendant  pointed  to 
the  animal  described  by  witness,  and  said  to  Roberts:  ^HTonder 
is  the  cow.''  Roberts  and  witness  then  took  the  cow  to  the  pas- 
ture and  turned  her  in.  Witness  denied  that  he  told  Cardie, 
when  the  latter  came  after  the  cow,  that  he  would  pay  Greeney 
for  the  cow,  and  he  had  never  paid  him.  Roberts  remained  in 
the  Lone  Oak  neighborhood  for  several  days  after  the  cow  was 
taken  away,  and  then  he  left.  He  said  nothing  about  giving  the 
watch  back  to  the  witness,  nor  did  the  witness  try  to  get  it 
back.  Roberts  was  finally  arrested,  and  was  now  in  the  peni- 
tentiary. 

Simon  Lassiter  testified,  for  the  State,  that  during  the  fall  of 
1886  the  defendant,  at  his,  witness's,  house,  told  him  that  the  cow 
lie  sold  Roberts  was  all  right,  and  afterwards  told  him  the  same 
tfiibg  in  the  town  of  Lone  Oak. 

On  his  cross  examination,  the  witness  said  that  he  had  no  par- 
ticular ill  will  towards  the  defendant.  He  and  defendant  quar- 
reled once,  but  became  reconciled  afterwards.  Witness  was 
married  to  the  sister  of  Bill  Roberts.  Witness  heard  about  the 
«tfrest  of  Roberts  for  the  theft  of  this  cow.  He  could  not  now 
say  when  the  said  Roberts  was  last  at  his  house  before  his  said 
arrest.  Roberts  and  witness,  at  the  time  the  latter  was  charged 
with  the  theft  of  this  cow,  were  not  on  good  terms,  and  had  not 
spoken  to  each  other  for  some  time.  They  afterwards  became 
reconciled,  and  were  now  on  good  terms. 

Jim  Howerton  testified,  for  the  State,  that  the  reputaticm  of 
the  witness  Campbell  for  truth,  veracity  and  honesty  was  good. 

The  motion  for  new  trial  raised  the  questions  discussed  in  tiie 
opinion. 

PeUet  db  Crosby,  for  the  appellant 
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W.  L.  Davidson^  Assistant  Attorney  General,  for  the  State. 

WiLLSON,  Judge.  None  of  the  bills  of  exceptions  contained 
in  the  record  can  be  considered,  for  the  reason  that  they  were 
not  filed  within  ten  days  after  the  conclusion  of  the  trial.  (Shu- 
bert  y.  The  State,  20  Texas  Ct.  App.,  330.) 

Mrs.  Mary  Stewig,  the  owner  of  the  alleged  stolen  cow,  de- 
scribes the  animal  as  a  red  cow,  with  some  little  white  on  her, 
marked  with  a  smooth  crop  oflf  her  left  ear.  She  states  that  the 
cow  had  some  white  across  her  back,  and  that  the  bush  of  her 
tail  was  white.  Witness  missed  the  cow  from  her  range  in  De- 
cember, 1886,  and  recovered  her  in  March  or  April,  1887.  Mr. 
Tom  Cardie  went  after  and  brought  back  the  cow  to  the  witness. 
Tom  Cardie  testified  that  he  recovered  the  cow  described  by 
Mrs.  Stewig  in  Hunt  county,  from  the  pasture  and  possession  of 
one  Qreeney.  He  describes  the  cow  as  being  marked  with  a 
smooth  crop  oflf  the  left  ear,  and  testified  positively  that  it  was 
Mrs.  Stewig's  cow,  he  being  well  acquainted  with  said  cow. 

It  is  not  shown  by  the  evidence  that  the  defendant  had  any 
connection  whatever  with  the  theft  of  this  particular  cow.  The 
only  evidence  in  the  record  which  connects  the  defendant  with 
any  cow  relates  to  a  diflferent  animal— to  a  cow  which  he  traded 
to  one  Bill  Roberts,  and  which  Roberts  traded  to  one  Campbell. 
This  last  mentioned  cow  had  no  crop  oflf  either  ear,  but  was 
marked  with  a  split  in  the  under  part  of  one  ear,  and  she  had  a 
red  taiL  As  presented  to  us,  the  evidence  entirely  fails  to  iden- 
tify the  cow  traded  by  the  defendant  to  Roberts  as  Mrs.  Stewig's 
cow,  but  on  the  contrary,  shows  that  they  were  two  diflferent 
animals. 

Because  the  conviction  is  not  sustained  by  the  evidence,  the 
judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Opinion  delivered  December  10, 1887. 
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'U^  No.  2714. 

28    346 
28    872 

^  422  John  Field  v.  The  State. 

80  sag 

BVReLART— POBBBBSIOir  OF  RECENTLY  STOLEN  PbOPBRTT— FACT  CASB.— 

To  warrant  an  inference  of  guilt  of  theft  from  the  circomfltanoe  of  pos- 
session of  recently  stolen  property,  snch  possession  most  be  personal  and 
ezclnsiye;  mnst  be  unexplained,  and  must  involye  a  distinct  and  eon- 
Bcious  assertion  of  property  by  the  defendant.  See  the  statement  of  the 
case  for  evidence  which,  under  this  rule,  is  Tield  insufficient  to  support  a 
conviction  for  burglarious  theft. 

Appeal  from  the  District  Court  of  Taylor.  Tried  below  before 
the  Hon.  T.  H.  Conner. 

The  conviction  was  for  the  burglary  of  the  store  house  of  Leon 
Caperon,  in  Taylor  county,  Texas,  on  the  twelfth  day  of  Febru- 
ary, 1887,  and  the  penalty  assessed  against  the  appellant  was  a 
term  of  two  years  in  the  penitentiary. 

Leon  Caperon  was  the  first  witness  for  the  State.  He  testified 
that,  on  February  12,  1887,  the  day  alleged  in  the  indictment,  he 
was  engaged  in  the  wholesale  and  retcdl  grocery  business  in  the 
city  of  Abilene,  Taylor  county,  Texas.  On  the  night  of  the  day 
mentioned,  which  was  Saturday,  some  party  or  parties  broke 
into  the  witness's  store  house,  in  which  he  conducted  the  said 
business.  Witness  learned  of  the  burglary  at  about  eight  o'clock 
on  the  next  day,  Sunday.  Two  or  three  sacks  of  flour,  four  boxes 
of  cigars  and  some  hams  were  taken  from  his  said  store  by  the 
burglar  or  burglars.  They  also  took  a  case  containing  three  or 
four  dozen  pint  bottles  of  beer.  Of  the  cigars  taken,  one  box 
was  of  the  Mandoline  brand,  and  the  other^three  of  the  La  For- 
tuna  brand.  The  four  empty  cigar  boxes  now  shown  the  witness 
were  of  the  said  brands,  and  the  witness  supposed  that  the  said 
boxes  were  his.  The  witness  had  **  handled  "  the  said  brands  for 
.some  time,  and  had  sold  a  great  many,  but  not  of  the  shipment 
last  received.  Gus  Ackerman  was  the  only  other  merchant  in 
Abilene  who  sold  the  La  Fortuna  brand,  and  he  bought  his  sup- 
plies of  the  said  cigar  from  the  witness.  The  flour  taken  was 
of  the  Ruby  brand.  The  defendant  had  worked  about  the  wit- 
ness's store,  and  was  familiar  with  the  premises.    The  house 
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was  entered  at  the  rear  door  by  prying  off  the  hook  which  se. 
cured  it  on  the  inside. 

On  his  cross  examination,  the  witness  said  that  he  was  well 
acquainted  with  Gteorge  Field,  who  worked  about  witness's  store 
for  three  years  as  porter.  Witness  discharged  the  said  George 
about  three  weeks  before  the  burglary,  for  inattention  and  intox- 
ication, and  because,  having  missed  various  articles  of  small 
value,  he  became  suspicious  of  Gteorge's  honesty.  Witness  did 
not  know  who  burglarized  his  store  and  took  his  goods.  He 
could  not  say  defendant  was  the  guilty  party,  nor  could  he  say 
that  George  Field  was  not.  Some  beer  was  taken  from  tap  at 
the  same  time  the  other  things  were  taken.  The  house  was  en- 
tered and  the  goods  taken  without  the  consent  of  witness. 

B.  E.  Burch  testified,  for  the  State,  that  he  learned  of  the  bur- 
glary of  Caperon's  store  on  Monday  morning  after  it  happened- 
The  fact  was  reported  to  him  by  Mr.  Poot.  Witness  went  at 
once  to  the  defendant's  house,  which  he  found  closed  and  no  one 
at  home.  He  entered  the  said  house  through  a  window,  which 
he  opened,  and  found  two  cigar  boxes,  one  being  half  full  and 
the  other  full  of  cigars.  The  half  full  box  was  in  a  safe  and  the 
full  box  was  on  the  safe.  He  also  found  a  barrel  well  filled  with 
flour,  and  a  recently  emptied  fiour  sack  lying  near  it.  He  did 
not  renlember  the  brand  on  the  fiour  sack.  Witness  went  back 
to  the  defendant's  house  in  the  afternoon,  and  found  the  defend, 
anf  s  wife  and  her  brother,  one  Lige  Green.  Witness  could  not 
then  find  the  sack,  nor  could  he  learn  anything  of  it  by  inquiry. 
On  his  way  back  to  town  from  defendant's  house,  in  the  morning, 
the  witness  met  and  arrested  the  defendant.  Defendant  then  had 
a  cigar  in  his  pocket,  which  looked  like,  and  which  witness  took 
to  be,  a  La  Fortuna  cigar.  Two  of  the  cigar  boxes  exhibited  are 
the  two  taken  by  the  witness  from  the  defendant's  house  on  his 
first  visit  in  the  morning. 

On  his  cross  examination,  the  witness  stated  that  he  was  pres- 
ent at  the  examining  trial  of  the  defendant.  Defendant  had 
no  counsel  on  that  trial.  He  made  a  statement,  which  was 
reduced  to  writing  by  County  Attorney  Hardwicke.  Just  after 
the  witness  went  to  the  house  of  the  defendant,  in  the  morning, 
he  went  to  the  house  of  George  Field.  He  foimd  in  a  trunk  in 
George  Fields's  house  an  empty  Mandoline  cigar  box,  the  same 
now  exhibited  in  court.  When  witness  first  went  to  the  house 
of  the  defendant,  as  stated  in  his  direct  examination,  he  saw  a 
large  number  of  empty  beer  bottles  about  the  yard.    Defendant's 
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house  was  about  seven  blocks  distant  from  Caperon's  store.  De- 
fendant's examining  trial  was  had  on  the  Tuesday  following  the 
burglary. 

Rube  Peyton  was  the  next  witness  for  the  State.  He  testified 
that  he  was 'in  Mr.  Caperon's  employ  on  the  twelfth  day  of 
February,  1887.  His  duties  were  to  attend  to  the  beer  depart- 
ment and  open  and  close  the  store.  He  generally  closed  at  dark 
and  opened  at  daylight.  Witness  remembered  closing  the  doors 
on  the  night  of  the  burglary,  particularly  by  the  fact  that  he 
swept  some  flour  dust  out  of  the  back  door  just  as  he  closed  and 
hooked  it.  He  came  to  the  store  about  daylight  on  Simday 
morning  and  found  the  back  door  open  and  tracks  leading  into 
the  store.  It  had  rained  during  the  night,  and  the  feet  of  the 
burglar  or  burglars  took  mud  into  the  store  and  left  moist  mud 
impressions.  Witness  could  not  tell  whether  the  several  impres- 
sions he  saw  inside  the  store  were  made  by  the  feet  of  one  or 
more  men.  Some  of  those  tracks  led  into  the  store  cellar.  Wit- 
ness missed  four  or  five  sacks  of  flour  of  the  Ruby  brand,  several 
hams  and  a  case  of  beer.  He  missed  no  cigars,  but  did  not  ex- 
amine the  stock  of  cigars.  The  tracks  indicated  the  presence 
of  more  than  one  man,  but  may  have  been  made  by  a  single 
person  making  several  trips  into  and  out  of  the  store. 

On  his  cross  examination  the  witness  said  that  he  had  been  in 
Caperon's  employ  six  or  eight  months.  Witness  missed  no  beer 
from  the  vault.  If  there  was  any  beer  on  tap  the  witness  did 
not  know  it.  Witness  knew  the  amount  of  flour  gone  from  the 
fact  that  but  five  sacks  were  in  stock  when  he  closed  at  night, 
and  none  were  in  the  store  on  Sunday  morning.  George  Field 
was  in  Caperon's  employ  when  witness  first  entered  his  service, 
and  the  said  George  Field  often  assisted  witness  in  closing  the 
store  and  securing  the  doors.  He  was  therefore  perfectly  fa- 
miliar with  the  fastenings  of  the  doors.  George  Field  was  dis- 
charged by  Caperon  about  a  month  before  the  burglary.  De- 
fendant was  also  familiar  with  the  arrangement  of  the  store, 
and  had  worked  about  it  a  few  times.  The  only  time  that  wit- 
ness ever  f oimd  the  store  door  open  was  on  the  morning  after 
the  burglary. 

Gus  Foot  testified,  for  the  State,  that  he  was  book  keeper  for 
Caperon  at  the  time  of  the  burglary.  Witness  came  to  the 
store  about  half  past  eight  o'clock  on  Sunday  morning,  when 
Rube  Peyton  called  his  attention  to  the  indications  of  burglary. 
Upon  examining  the  stock  witness  missed  a'  case  of  beer  and 
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some  cigars.  He  had  arranged  the  cigars  on  the  Saturday  even- 
ing before,  and  could  readily  tell  what  boxes  were  gone.  The 
only  disposed  of  box  out  of  the  late  shipment  of  the  La  Fortuna 
brand  of  cigars  was  a  box  sent  by  witness  to  a  friend  in  El  Paso. 
One  box  of  Mandoline  and  two  boxes,  at  least,  of  the  La  Fortuna 
had  been  stolen.  No  dealer  in  Abilene  handled  the  La  Fortuna 
except  Ackerman,  and  he  bought  his  supplies  from  Caperon. 

R  E.  Burch  was  recalled  and  testified,  for  the  State,  that  he 
was  present,  as  constable,  at  the  examining  trial  of  the  defend- 
ant before  Justice  Dougherty,  and  heard  the  justice  tell  defendant 
that  he  was  at  liberty,  but  could  not  be  required,  to  make  a  state- 
ment, and  that,  although  the  statement  could  be  afterwards 
used  against  him,  it  could  not  be  used  in  his  behalf.  Defendant 
then  made  a  voluntary  statement  which  was  written  down  by 
Mr.  Hardwicke,  and  attested  oflScially  by  the  justice.  Witness 
identified  the  instrument  in  writing  (here  offered)  by  the  hand 
writing  of  Hardwicke,  by  the  contents,  and  by  the  certificate 
and  signature  of  the  justice.  That  instrument,  being  the  volun- 
tary  statement  of  the  defendant,  reads  (the  caption  omitted)  as 
follows:  "I  don't  know  anything  about  the  matter.  George 
Field  brought  the  cigars  to  my  house  last  Thursday  morning,  I 
think.  I  am  not  certain  about  the  time.  I  think,  though,  it 
was  last  Thursday  morning.  He  said  he  had  been  up  to  Colo- 
rado City  and  brought  the  cigars  down  from  there  with  him 
when  he  came.  I  don't  know  anything  about  any  flour.  If 
George  Field  got  any  flour  I  don't  know  anything  about  it 
When  George  Field  quit  working  at  Leon  Caperon's— a  day  op 
two  after  he  quit — ^he  went  up  to  Colorado  City.  He  stayed  away 
three  or  four  days  about  that  time,  and  when  he  came  back  he 
brought  the  cigars  with  him." 

Lucy  Smart  testified,  for  the  State,  that  on  Sunday  morning — 
the  morning  after  the  burglary— at  about  seven  o'clock,  she  met 
George  Field  on  his  way  to  clean  up  a  saloon.  He  gave  witness 
some  oysters,  and  asked  her  to  cook  them  for  him.  At  about 
eight  o'clock,  he  and  Rich.  Rogers  came  to  witness's  house  and 
ate  breakfast. 

On  her  cross  examination,  the  witness  denied  that  she  ever  told 
W.  H.  WoodruflE  that  she  wanted  him.  Woodruff,  to  testify  that 
George  Field  stayed  at  her  house  on  the  night  of  the  burglary. 
The  witness  made  no  attempt  to  get  Woodruff  to  so  testify.  She 
made  no  attempt  to  get  Bob  Fisher  to  testify  that  George  Field 
stayed  at  her  house  on  the  night  of  the  burglary. 
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Rich.  Rogers  testified,  for  the  State,  that  he  and  George  Field 
ate  breakfast  at  Lucy  Smart's  house  on  the  morning  after  the 
burglary.  Thence  they  went  to  the  defendant's  house  and  ate 
another  breakfast. 

Lou  Johnson  testified,  for  the  State,  that  G^rge  Field  came  to 
her  house  on  the  night  of  the  alleged  burglary,  at  about  ten 
o'clock,  and  went  to  bed.  He  came  to  witness's  house  alone,  and 
went  to  bed  in  the  front  room.  Witness  went  to  bed  in  the  back 
room.    When  she  got  up  next  morning,  Gteorge  Field  was  gone. 

Cross  examined,  the  witness  said  that  she  was  the  oldest  female 
resident  of  Abilene,  and  was  known  as  "Prairie  Dog  Lou,*' from 
the  fact  that  she  built  her  first  house  over  a  prairie  dog  hole. 
Gtoorge  Field  did  not  sleep  with  the  witness  on  the  night  of  the 
burglary,  nor  in  the  same  room  with  her.  He  had  never  before 
stayed  at  witness's  house  over  night.  He  said  nothing  more 
when  he  came  to  the  house  than  that  he  wanted  to  stay  all  night 
The  room  in  which  George  Field  slept  was  connected  with  the 
witness's  room  by  a  door.  George  Field  was  in  the  front  room 
when  witness  went  to  sleep,  but  witness  did  not  know  how  long 
he  remained  in  the  room. 

The  State  closed. 

W.  H.  Woodruff  testified,  for  the  defense,  that,  on  the  day 
after  George  Field  was  arrested  for  the  burglary  of  Caperon's 
store,  Lucy  Smart  came  to  witness's  house  and  tried  to  get  him 
to  testify  that  George  Field  stayed  at  her  house  throughout  the 
night  of  the  alleged  burglary.  She  also  tried  to  get  Bob  Fisher 
to  testify  to  the  same  effect.  Witness  declined  to  testify  as  she 
requested. 

Minnie  Field,  the  wife  of  the  defendant,  was  his  next  witness. 
She  testified  that  she  had  a  vivid  recollection  of  the  reported 
robbery  of  Mr.  Caperon's  store.  She  was  cooking  for  Mr.  Rob- 
erts at  that  time.  Defendant  came  to  Roberts's  house  about 
dark  on  that  Saturday  night  and  escorted  the  witness  home. 
They  reached  home  about  eight  o'clock,  talked  awhile,  and  then 
went  to  bed,  occupying  the  same  bed.  The  witness  knew,  as  a 
positive  fact,  that  defendant  did  not  leave  his  bed  at  home  during 
that  night.  George  Field  and  Lige  Green  were  then  staying  at 
the  witness's  house,  and  occupied  a  bed  in  another  ronm.  When 
George  started  to  bed,  he  told  witness  that  he  wanted  to  get  up 
early  on  the  next  morning.  When  the  clock  struck  five  on  the 
next  morning,  witness  called  George  Field,  but  he  was  gone. 
Lige  said  that  he  had  left  the  house  a  few  minutes  before  witness 
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called  him.  Witness  and  the  defendant  slept  late  on  that  morn- 
ing, and  when  defendant  got  up  he  went  to  Mr.  Roberts's  house 
and  cooked  the  breakfast  in  the  stead  of  the  witness.  He  re- 
turned about  eleven  o'clock,  and  soon  went  back  to  Mr.  Roberts's 
and  got  the  dinner.  He  came  home  after  dinner,  and  he  and 
witness  spent  the  rest  of  the  day  at  home.  Witness  spent  that 
day  at  home  because  she  was  sick.  Witness  knew  nothing  about 
the  cigars  being  in  her  house  imtil  George  Field,  after  his  arrest, 
sent  for  her.  She  went  to  the  jail  to  see  him.  He  then  told 
witness  that  he  took  the  cigars  to  her  house,  and  asked  witness 
to  go  to  see  Mr.  Caperon  for  him.  Witness  did  not  know  who 
put  the  flour  in  the  barrel.  The  barrel  contained  some  flour 
brought  there  from  Fort  Worth,  and  George  Field  put  in  some 
more  about  a  week  before  his  arrest.  Witness  had  not  been 
staying  at  home  recently,  and  had  done  no  recent  cooking  at 
home— consequently  she  knew  little  about  the  kitchen.  George 
Field  brought  some  cigars  to  witness's  house  when  he  returned 
from  Colorado  City,  about  a  week  before  the  burglary,  and,  on 
the  Sunday  morning  after  the  burglary,  he  and  defendant  and 
Lige  Green  smoked  some  of  them  in  the  house.  It  was  on  that 
morning  that  the  witness  flrst  saw  the  cigar  boxes  now  in  evi- 
dence. About  five  o'clock,  on  Sunday  after  the  burglary,  G^rge 
Field  brought  a  sack  of  bottled  beer  to  the  witness's  house.  He 
brought  it  from  his  own  house.  No  one  saw  him  but  the  wit- 
ness. 

On  her  cross  examination  the  witness  said  she  was  brought  to 
the  court  from  jail,  where  she  was  confined  on  a  charge  of  tak- 
ing a  file  to  the  defendant  in  jail.  She  was  also  in  custody  under 
a  charge  against  her  in  the  Federal  court  at  Dallas,  of  taking  a 
letter  from  the  post  oflSce  which  did  not  belong  to  her.  That  let- 
ter was  addressed  to  John  Field.  Witness  got  it  from  the  post 
master  at  Fort  Worth,  and  thinking  it  was  meant  for  her  hus- 
band, she  took  it  to  him  at  Abilene.  That  letter  contained  a  post 
office  order  for  four  dollars  and  fifty  cents,  which  witness  after- 
wards gave  to  the  post  master  at  Fort  Worth.  When  witness 
was  tried  before  the  United  States  commissioner,  the  said  letter 
was  lost,  but  had  been  found  since. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

M.  A.  Spoonts,  for  the  appellant        • 
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TF.  L.  Davidson^  Assistant  Attorney  Gteneral,  for  the  State. 

WiLLSON,  Judge.  There  is  not  sufficient  evidence  hefore  us  to 
sustain  this  conviction.  Conceding  that  the  proof  that  the  arti- 
<5les  found  at  defendant's  house  were  a  portion  of  the  property 
which  had  been  stolen  from  the  burglarized  house,  said  articles 
were  not  found  in*  the  personal  and  exclusive  possession  of  the 
defendant,  nor  did  he  claim  the  same  as  his  property.  We  fail 
to  find  any  other  evidence  in  the  record  which  tends  with  any 
cogency  to  prove  defendant's  guilt.  To  our  minds  the  evidence 
falls  far  short  of  establishing  the  guilt  of  the  defendant  with 
that  degree  of  moral  certainty  which  excludes  every  other  rea- 
sonable hypothesis. 

To  warrajit  an  inference  of  guilt  of  theft  from  the  circum- 
stance of  possession  of  recently  stolen  property,  such  possession 
must  be  personal  and  exclusive,  must  be  unexplained,  and  must 
involve  a  distinct  and  conscious  assertion  of  property  by  the  de- 
fendant. (Willson's  Texas  Crim.  Laws,  sec.  1299.)  ITo  such  pos- 
session is  shown  by  the  evidence  in  this  case. 

Because  the  evidence  does  not  sustain  the  conviction  the  judg- 
ment is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded* 

Opinion  delivered  December  10;  1887. 


No.  2592. 
Ex  PARTE  R.  D.  Bell. 

Liquor  Traffio— Saloons— LsaisLATivE  Powrr.— The  LegisUtaie  ol 
thfs  State  has  the  power  to  absolutely  prohibit  drinking  saloons,  ex  sa- 
loons to  be  need  in  the  pursuit  of  the  liquor  traffic.  This  power  oarrtos 
with  it  the  power  to  regulate  the  mode  and  manner,  and  the  oiroom- 
stances  under  which  such  saloons  may  be  conducted,  and  to  sunoond 
the  right  with  such  conditions,  restrictions  and  limitations  as  it  may 
deem  proper.  Under  this  rule  the  act  of  the  Legislature  requiring  the 
execution  of  a  bond  as  a  condition  precedent  to  the  granting  of  a  license 
te  conduct  a  drinking  saloon  is  constitutional  See  the  opinion  on  the 
question.  • 

Same. — Relator  was  charged  with  the  offense  of  pursuing  the  oeeupatioa 
of  a  retail  liquor  dealer^ without  having  complied  with  the  lioeose  laws. 
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The  application  for  the  writ  of  habeas  oorpuB  alleges  the  refusal  of  the 
relator  to  execute  the  bond  required  by  law,  and  prays  for  relief  upon' 
the  ground  that  the  conditions  of  the  bond  are  unconstitutional,  ffeld^ 
that  the  conditions  of  the  bond  can  not  be  inquired  into  in  a  proceeding 
of  this  character,  the  bond  never  having  been  executed;  and  that  the 
constitutionality  of  the  conditions  can  be  impeached  only  in  a  proceed- 
ing to  enforce  the  penalties  for  their  infraction. 

Original  application  to  tte  Court  of  Appeals  for  the  writ  of 
habeas  corpus. 

The  entire  case  is  disclosed  in  the  opinion,  which,  though  it 
was  delivered  on  the  fifteenth  day  of  October,  1887,  was  held  up 
by  a  motion  for  rehearing,  which  was  not  disposed  of  until  the 
tenth  day  of  December,  1887.  The  briefs  of  the  counsel  for  the 
relator  and  the  State  are  both  able  and  exhaustive,  but  are  neces- 
sarily too  long  for  insertion  in  this  report,  and  can  not,  in  justice 
to  their  authors,  be  summarized. 

F.  G.  Morris,  for  the  relator. 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

Whitb,  Presiding  Judge.  Relator  in  this  proceeding  makes 
original  application  to  this  court  for  the  writ  of  habeas  corpus, 
alleging  that  he  is  illegally  restrained  of  his  liberty,  and  pray- 
ing that  upon  a  hearing  of  the  same  he  may  be  discharged  from 
custody.  A  succinct  statement  of  the  case  is  made  in  the  brief 
of  his  counsel  as  follows: 

"  This  is  a  prosecution  under  section  8  of  an  act  of  March  29, 
1887  (Gen.  Laws,  1887,  pp.  58-61),  amendatory  of  former  acts 
regulating  the  sale  of  spirituous  and  other  intoxicating  liquors. 
The  applicant  being  a  seller  of  malt  liquors,  is  charged  by  infor- 
mation by  the  county  attorney  of  Travis  county,  with  failing  to 
post  up  in  any  conspicuous  place  in  his  place  of  business  the 
license  required  to  be  issued  by  the  county  clerk,  and  is  held  in 
custody  under  a  capias  issued  on  this  charge.  The  applicant  ad- 
mits the  truth  of  the  charge,  but  avers  that  he  is  illegally  re- 
strained in  his  liberty  because  there  was  no  legal  method  pro- 
vided by  law  whereby  he  could  obtain  any  such  license,  and  that 
he  did  not,  for  this  reason,  have  any  such  license  to  post  up.  He 
maintains  that  while  the  law  under  which  he  is  prosecuted  pro- 
vided for  the  issuance  of  suoh  license,  yet  only  upon  conditions 
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which  the  Legislature  had  no  constitutional  authority  to  require 
of  him,  to  obtain  whatever  license  the  Legislature  had  a  right 
to  require  him  to  take  out  before  pursuing  his  occupation;  that 
said  law  required  him  to  give  a  bond,  with  sureties  to  be  ap- 
proved by  the  county  judge,  in  the  penal  sum  of  five  thousand 
dollars,  with  numerous  conditions,  and  forbid  the  county  clerk 
from  issuing  said  license,  and  the  citizen  from  pursuing  said  oc- 
cupation, unless  said  bond  was  given.  He  believes  the  Legisla- 
ture had  no  constitutional  authority  to  require  said  bond,  and 
that  the  law  requiring  the  same  is  imconstitutional  and  void/' 

Objections  to  the  bond  are  two  fold;  first,  that  it  can  not  be 
required  at  all;  and  secondly,  that  the  statutory  conditions 
which  it  is  required  the  bond  shall  contain  are  such  as  are  not 
authorized,  and  are  in  violation  of  constitutional  rights  and 
guarantees. 

Now,  it  is  to  be  noted  that  applicant  has  never  given  the  bond, 
and  is  not  seeking  relief  from  the  enforcement  of  penalties  for 
its  violated  conditions  or  any  one  of  them.  His  refusal  abso- 
lutely to  give  the  bond  is  the  cause  of  his  troubles. 

We  do  not  propose  to  enter  upon  a  discussion  of  the  liquor 
traffic  in  its  relations  to  society  and  to  government,  because, 
in  our  view  of  the  case  here  presented,  such  discussion  is  im- 
necessary.  Nor  do  we  propose  to  discuss  the  scope,  extent  and 
purpose  of  'local  option,"  as  provided  in  our  Constitution  and 
laws,  nor  how  far  it  is  to  be  considered  exclusive  as  a  prohibitory 
law  in  our  State.  In  fact,  we  do  not  propose  to  discuss  generally 
prohibitory  legislation  at  all;  because,  in  our  view  of  the  case, 
prohibition  in  one  of  its  aspects  alone  is  involved  in  the  matters 
submitted,  and  that  is  the  right  and  power  of  the  Legislature  to 
prohibit  "drinking  saloons"  or  saloons  for  the  purpose  of  carry- 
ing on  the  liquor  traffic. 

Upon  the  question  of  this  i>ower  in  the  Legislature  we  have 
f oimd  no  difference  of  opinion,  either  in  the  decisions  of  courts 
or  the  standard  authorities  upon  the  subject.  All  agree  that  the 
Legislature  has  authority  absolutely  to  prohibit  them.  If  it  can 
prohibit  them  entirely,  then  it  follows  inevitably  as  a  corroUary 
that  it  can  regulate  the  piode,  manner  and  circumstances  in  and 
under  which  they  may  and  shall  be  conducted  and  carried  on, 
and  may  surround  the  right  with  such  conditions,  restrictions 
and  limitations  as  may  appear  judicious. 

Mr.  CJooley  says:  '*Within  certain  limits,  which  can  not  with 
accuracy  be  conclusively  defined,  the  State  must  always  be  at 
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liberty  to  determine  what  are  lawful  employments,  and  to  make 
others  imlawf ul  by  forbidding  them.  ♦  ♦  ♦  The  assmnption 
supporting  such  prohibitions  is  that  the  employments  forbidden 
are  hurtful  and  demoralizing;  and  they  are  prohibited  in  the  ex- 
ercise of  legislative  discretion  which  is  subject  to  no  extraneous 
control  Passing  from  the  cases  of  prohibition,  we  find  that  the 
authority  to  regulate  business  embraces  every  class  and  variety 
of  occupation,  and  that  it  may  be  exercised  either  in  respect  to 
the  persons  who  may  follow  or  be  employed  in  the  business,  or 
as  to  the  methods  in  which  the  business  may  be  condiicted,  or 
both.  ♦  ♦  ♦  And  where  an  occupation  is  peculiarly  suscepti- 
ble of  abuse,  it  may  be  proper  for  the  State  to  surroimd  it  with 
special  restrictions,  and  require  those  who  propose  to  enter  upon 
>  it  to  take  out  special  license  and  give  security  for  good  behavior, 
and  to  refuse  altogether  to  issue  licenses  to  persons  of  known 
^bad  character.  Such  regulations  are  usually  made  for  the  cases 
of  hackmen,  saloon  keepers,  proprietors  of  billiard  halls,  of 
!  theaters,  shows,  etc.  The  final  test  of  what  is  a  reasonable  reg- 
ulation must  be  found  in  the  legislative  judgment,  unless  the 
'Constitution  has  provisions  on  the  subject.  What  the  Legisla- 
'ttire  ordains  and  the  Constitution  does  not  prohibit  must  be 
lawfuL'*  (Cooley  on  Torts,  876;  Cooley's  Const.  Lim.»  4th  ed., 
727-729,713.) 

Mr.  Tiedeman  says:  ''The  suppression  and  control  of  the  pub- 
lic disorders  caused  by  the  keeping  of  saloons  constitute  a  heavy 
burden  up\)n  the  tax  payer,  and  the  cause  of  them  may  be  re- 
moved by  a  prohibitory  law,  or  restrained  and  restricted  in 
number  by  the  imposition  of  a  high  license,  according  as  it  may 
seem  best  to  the  law  making  power.  As  matter  of  course,  if  the 
absolute  prohibition  of  drinking  saloons  is  constitutional,  it 
would  be  lawful  to  subject  them  to  more  or  less  strict  police 
regulations,  where  the  regulations  have  for  their  reasonable 
object  the  prevention  of  some  special  evil  which  the  prosiacution 
of  the  trade  threatens  to  the  public/'  (Tiedeman  on  Lim.  of 
Police  Power,  309,  810.) 

It  can  not  be  questioned  but  that  one  taking  out  a  license  to 
engage  in  the  traffic  of  liquor  can  be  required  to  keep  an  orderly 
liouse.  He  can  be  required  to  give  bond  with  securities  that  he 
*will  keep  an  orderly  house,  and  a  violation  of  the  conditions  of 
liis  bond  will  not  only  subject  him  to  a  criminal  prosecution  but 
^Jso  to  a  civil  action  for  damages  on  the  part  of  those  injured  by 
lu8  failnre  to  comply  with  such  conditions.     Thia  doctrine 
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was  held  by  our  Supreme  Court  in  Gtoldsticker  v.  Ford,  62 
Texas,  385^  which  was  a  suit  to  recover  the  penalty  upon  the 
bond  of  a  retail  liquor  dealer  imder  provisions  of  an  act  approved 
April  4,  1881  (Gten.  Laws,  Reg.  Sess.,  17th  Leg.,  page  113), 
which  in  its  fourth  section,  stipulating  the  conditions  of  said 
bond,  is  in  many  respects  identical  almost  with  the  conditions 
complained  of  as  provided  for  the  bond  in  the  case  we  are  con- 
sidering. 

But  there  is  another  position  taken  in  this  case  which  demands 
our  notice,  and  it  is  in  substance  that  if  it  be  conceded  that  the 
State  has  the  right  to  regulate  saloons,  and  as  part  of  the  regu- 
lation to  require  a  bond  as  a  condition  precedent  to  the  granting 
of  the  license  and  the  prosecution  of  the  business,  still  it  has  no 
right  to  and  can  not  require  a  bond  with  conditions  some  of 
which,  it  is  claimed,  are  invalid  and  unconstitutional.  This  is  a 
question  which  we  do  not  think  applicant  can  be  heard  or  per- 
mitted to  raise,  nor  do  we  feel  called  upon  to  decide  it  on  the 
petition  for  habeas  corpus  as  presented  in  this  proceeding.  It  is 
stated  in  the  petition  that  applicant  refuses  to  execute  the  bond, 
the  main  objection  being  that  the  State  has  no  right  to  exact  of 
him  the  execution  of  any  bond.  Now  he  may  never  execute  the 
bond  and  the  matters  he  complains  of  may  never  occur  in  so  far 
as  he  is  concerned.  Under  such  circumstances  we  do  not  feel 
called  upon  to  decide  them  until  a  case  properly  arises  in  which 
they  are  properly  involved.  Had  applicant  executed  the  bond, 
and  its  penalty  was  being  sought  to  be  enforced  against  him  for 
a  violation  of  some  one  or  all  its  conditions,  then,  indeed,  he 
might  be  in  an  attitude  to  claim  that  we  should  determine  the 
validity  of  these  conditions.  On  the  case  he  here  presents,  he  is 
not  entitled  to  have  these  questions  which  may  never  arise, 
decided  in  advance  of  hie  execution  of  said  bond. 

Our  conclusion  is  that  upon  his  case  as  presented,  applicant  is 
not  illegally  restrained  of  his  liberty,  and  his  application  for  the 
writ  of  habeas  corpus  is  therefore  refused. 


Opinion  delivered  October  16,  1887. 
Rehearing  refused  December  10, 1887. 


Writ  re/used. 
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No.   2629. 
HbiJky  Shamburger  V,  The  State. 

1.  PRAOncR—EviDBNCB— Jurisdiction  is  a  question  addressed  to  the 
court  alone,  and  is  not  a  subject  for  the  consideration  of  the  jury.  Under 
this  rule,  the  admission  in  evidence  before  the  jury  of  the  order  oha^g- 
ing  the  venue  in  the  case  because  of  prejudice  against  the  accused,  was 
erroneous.    See  the  opinion  in  eztenso  on  the  question. 

8.  Same.— The  admission  in  evidence  of  the  order  changing  the  venue  was 
otherwise  material  error,  under  the  rules  that  '^evidence,  to  be  admis- 
sible, must  relate  to  relevant  facts  in  issue,*'  and  that  "a  defendant  is 
entitled  to  a  verdict  on  competent  evidence,  and  the  admission,  over  his 
objection,  of  incompetent  evidence  which  might  influence  a  Jury  to  his 
prejudice,  requires  a  conviction  to  be  set  aside,  even  though  there  be 
snflBcient  legal  evidence  to  sustain  if  Note  also  the  suggestion  of  this 
court,  that  the  error  of  admitting  the  order  changing  the  venue,  intensi- 
fied as  it  was  by  comment  of  prosecuting  counsel,  could  not  be  cured  by 
an  instruction  to  the  jury  to  ignore  the  change  of  the  venue. 

8.  MuRDKR— Charge  of  the  Court— Burdbk  op  Proof.— The  defense 
interposed  to  this  prosecution  was  that  the  deceased  fired  the  fatal  shot 
and  killed  herself.  Upon  that  issue  the  trial  court  charged  as  follows: 
**If,  from  the  evidence,  you  believe  that  Anna  Smith  took  her  own  life, 
and  that  the  fatal  shot  which  deprived  her  of  life  was  not  fired  by  the  de- 
fenduit,  but  by  her  own  hand,  or  by  any  other  means  than  the  act  of 
the  defendant,  then  he  is  not  guilty,  and  you  should  so  find.''  Held: 
That  the  charge  was  erroneous  because  it  imposed  upon  the  accused  the 
burden  of  proving  his  innocence.  The  instruction  should  have  been  to 
the  effect  that  if,  from  all  the  evidence,  the  jury  entertained  a  reasonable 
doubt  whether  the  defeodant  killed  the  deceased,  or  whether  the  de- 
ceased killed  herself,  they  should  acquit  him. 

Appeal  from  the  District  Court  of  Kaufman.  Tried  below 
before  the  Hon.  S.  R.  Frost,  on  exchange. 

The  indictment  in  this  case  was  presented  in  the  district  court 
of  Hunt  county,  Texas,  on  the  fourteenth  day  of  July,  1885.  It 
charged  the  appellant  with  the  murder  of  Anna  Smitii,  in  said 
Hunt  county,  on  the  second  day  of  July,  1885,  At  its  February 
term,  1886,  the  district  court  of  Hunt  county,  upon  the  applica- 
tion of  the  appellant,  entered  its  order  changing  the  venue  to  the 
county  of  Kaufman.  This  trial,  which  was  had  in  the  district 
court  of  Kaufman  county,  in  July,  1887,  resulted  in  the  con- 
viction of  the  appellant  for  murder  in  the  second  degree,  and 
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his  penalty  was  assessed  at  a  term  of  ten  years  in  the  peni- 
tentiary. 

The  proceedings  had  ui>on  the  appellant's  habeas  corpus  trial 
for  bail  have  been  condensed  in  the  nineteenth  volume  of  these 
Reports,  beginning  on  page  672.  Several  of  the  witnesses  who 
gave  evidence  on  the  said  habeas  corpus  proceedings  testified 
upon  trial,  but  much  more  in  detail.  The  evidence  of  said  wit- 
nesses will  be  merely  summarized  in  this  report. 

Mansel  Mathews  was  the  first  witness  introduced  by  the  State 
He  testified  that,  in  July,  1885,  he  lived  in  the  town  of  Green- 
ville, Hunt  county,  and  at  that  time  knew  both  the  deceased  and 
the  defendant.  The  deceased  came  to  her  death  on  the  morning 
of  July  2,  1885,  at  a  point  in  Hunt  county,  about  one  mile  north 
of  Payne's  store,  and  about  six  miles  north  of  Roberts  Station. 
A  few  days  prior  to  July  1,  1885,  Miss  Lou  Yansickle  informed 
the  witness  that  there  was  to  be  a  ball  at  Roberts  Station  on  the 
night  of  JuJy  1.  On  that  day  the  defendant  asked  the  witness  if 
he  intended  to  attend  the  ball.  During  that  day.  Miss  Lou  Yan- 
sickle and  Miss  Anna  Smith  came  to  town,  and  witness  and  de- 
fendant arranged  to  escort  them  to  the  baU,  the  witness  to  take 
Miss  Yansickle,  and  the  defendant  to  take  Miss  Smith.  On  that 
afternoon  the  witness  and  the  defendant,  each  taking  a  buggy 
and  team  from  the  witness's  livery  stable,  drove  out  to  the  house, 
of  Miles  Yansickle,  got  the  girls,  and  drove  with  them  to  the  ball 
at  Roberts  Station,  Miss  Yansickle  going  in  the  buggy  with  wit- 
ness, and  Miss  Smith  going  in  the  buggy  with  the  defendant. 
They  left  the  ball  at  about  two  o'clock  a.  -m.,  on  July  2,  defend- 
ant and  Miss  Smith  going  in  advance.  When  witness  and  Miss 
Yansickle,  on  their  way  home,  reached  a  point  about  a  mile 
north  of  Payne's  store,  they  found  Miss  Smith  sitting  imder  a 
tree  by  the  roadside.  It  was  then  but  a  few  minutes  before 
daylight,  and  it  was  the  first  the  witness  had  seen  of  Miss  Smith 
since  she  left  the  ball  at  the  station.  Defendant  at  that  time  was 
standing  on  the  ground  in  front  of  his  horses,  about  one  himdred 
yards  further  up  the  road.  Miss  Yansickle  asked  Miss  Smith-to 
get  in  the  buggy  and  ride  with  her  and  the  witness,  which  Miss 
Smith  refused  to  do.  Miss  Smith  explained  that  she  and  the  de- 
fendant had  quarreled,  and  that  she  had  left  his  buggy  and  re- 
fused to  ride  with  him.  Miss  Yansickle  persisted  in  her  effort  to 
get  Miss  Smith  to  share  witness's  buggy  with  her.  Miss  Smith, 
however,  as  i>ersistently  refused,  remarking  that  she  had  dis- 
graced herself,  and  would  not  disgrace  Miss  Yansickle,  and  $hat 
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«he  expected  to  stay  where  she  was  until  she  died.  Witness  and 
Miss  Yansickle  then  drove  on  to  where  the  defendant  was  stand- 
ing at  the  head  of  the  horses.  He  said  that  he  and  Miss  Smith 
liad  quarreled,  and  that  Miss  Smith  left  the  buggy,  declaring  that 
she  would  not  ride  with  him.  He  appeared  to  be  considerably 
annoyed  by  Miss  Smith's  refusal  to  continue  the  ride  with  him. 
Witness  told  him  to  go  back  and  get  Miss  Smith.  He  replied 
that  he  would  go  back  and  try  to  get  her,  if  witness  would  hold 
liis  horses.  Witness  got  out  of  his  buggy,  and  defendant  went 
back  towards  Miss  Smith.  Witness  then  unhitched  the  traces  of 
the  defendant's  horses,  and  tied  the  lines  to  the  dash  board.  He 
then  waited  until  he  heard  the  defendant  and  Miss  Smith  coming, 
when  he  and  Miss  Vansickle  drove  on  toward  Greenville.  Wit- 
ness and  Miss  Yansickle  had  driven  not  above  two  miles,  when 
they  heard  the  rapid  approach  from  behind  of  a  buggy  and  team. 
They  soon  discovered  it  to  be  the  unoccupied  buggy  and  team  of 
the  defendant,  the  lines  still  attached  to  the  dash  board,  as  wit- 
ness had  left  them.  Witness  got  out  of  hiij  buggy,  caught  and 
hitched  the  team,  and  he  and  Miss  Yansickle  then  drove  back 
over  the  road  they  had  just  traveled,  until  they  reached  Powell's 
house,  where  they  found  the  defendant.  Defendant,  who  had 
his  pistol  in  his  hand,  got  into  their  buggy,  and  witness  and  Miss 
Yansickle  drove  back  with  him  to  where  they  first  left  his  buggy 
standing,  that  point  being  about  one  hundred  yards  from  the  tree 
under  which  the  witness  last  saw  Miss  Smith  sitting.  At  that 
point  they  found  the  dead  body  of  Miss  Anna  Smith,  lying  by  the 
road  side. 

Upon  reaching  the  place  where  the  body  lay,  the  defendant 
got  out  of  the  buggy,  lay  down  along  side  the  body,  and  put  his 
left  arm  imder  the  head,  while  he  held  his  right  hand,  still  grasp- 
ing the  pistol,  behind  his  back.  Witness  requested  Miss  Yan- 
sickle to  get  out  of  the  biiggy  and  get  defendant's  pistol;  which 
she  did,  and  then  got  back  into  the  buggy.  Defendant  had  pre- 
viously refused  to  surrender  the  pistol  to  the  witness.  Witness 
and  Miss  Yansickle  then  drove  off  towards  the  branch,  and  Miss 
Yansickle  fired  off  the  two  loads  then  remaining  in  the  pistoL 
They  then  turned  and  drove  around  the  defendant  and  the  de- 
ceased, and  left  Defendant,  when  found  by  witness  and  Miss 
Yansickle  at  Powell's,  just  before  the  discovery  of  the  dead 
body,  appeared  very  reckless,  and  much  distressed,  and  held  his 
pistol  in  his  hand  all  the  time  imtil  it  was  taken,  at  the  body,  by 
Miss  Yansickle^    Witness  did  not  see  defendant  after  leaving 
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Boberts  Station,  until  he  found  him  standing  at  the  head  of  his 
horses  in  the  road,  near  where  Miss  Smith  afterwards  met  her 
death,  which  was  about  six  miles  distant  from  Roberts  Station. 
It  was  between  four  and  five  o'clock  in  the  morning  when  he 
overtook  defendant.  He  was  overtaken  by  the  empty  buggy 
and  team  about  thirty  minutes  after  he  left  the  said  buggy  in 
the  road. 

Cross  examined,  the  witness  said  that  Miles  Vansickle,  the 
father  of  Miss  Lou,  lived  about  ten  miles  from  Greenville,  and 
about  eight  miles  from  Boberts  Station.  The  several  parties, 
bound  for  Roberts  Station,  left  Miles  Vansickle's  house  about  sim 
down,  deceased  and  defendant  traveling  in  advance.  At  a  point 
about  two  miles  from  Yansickle's,  witness  and  Miss  Lou  found 
defendant  and  deceased  waiting  for  them.  Witness  then  pro- 
duced a  bottle  of  whisky  and  a  package  of  candy.  Witness,  de- 
fendant and  Miss  Smith  each  took  a  drink  of  whisky,  and  Miss 
Vansickle  took  some  of  the  candy.  The  party  then  proceeded 
in  the  same  order.  Just  before  reaching  Roberts  Station  witness 
and  Miss  Vansickle  again  overtook  defendant  and  Miss  Smith, 
-and  the  two  latter  and  witness  took  another  drink  of  whisky. 
The  parties  then  entered  the  hotel  at  the  station,  and  joined  the 
dancers.  Witness  danced  the  first  set  with  Miss  Vansickle,  and 
the  second  with  Miss  Smith.  Defendant  danced  the  first  set  with 
Miss  Smith  and  the  second  with  Miss  Vansickle.  After  the  sec- 
ond dance,  witness  and  Miss  Vansickle,  and  defendant  and  Miss 
Smith,  left  the  ball  room  and  took  a  stroll.  There  were  then  no 
residences  about  Roberts  Station.  If  Miss  Smith  drank  any 
whisky  after  she  got  to  the  station  the  witness  did  not  remember 
it,  but  she  drank  every  time,  en  route  there,  that  witness  and  de- 
fendant did. 

On  the  return  home,  the  witness,  just  after  leaving  the  station, 
left  the  main  road  and  took  an  inferior  road  which  rejoined  the 
main  road  about  a  mile  further  on.  A  heavy  rain  had  recently 
fallen  and  the  roads  were  somewhat  heavy.  Witness  drove  as 
rapidly  as  he  could  through  the  darkness  and  over  the  heavy 
roads,  but  did  not  get  in  sight  of  defendant  and  Miss  Smith  until 
he  found  Miss  Smith,  as  stated,  beyond  Payne's,  sitting  under 
the  tree,  and  the  defendant  in  the  road,  a  hundred  yards  further 
on. 

From  this  point  the  witness  repeated  in  detail  his  narrative 
on  his  direct  examination,  and  stated  that,  when  he  found  the 
defendant  at  Powell's,  after  Miss  Smith's  death,  but  before  he 
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(witness)  had  seen  the  body,  the  defendant  was  hallooing,  cry- 
ing, moaning  and  "taking  on  terribly."  He  then  stepped  up  to 
witness's  buggy,  with  his  pistol  in  his  hand,  and  said  that  Anna 
Smith  had  killed  herself;  that,  just  as  he  was  hitching  the  last 
trace,  Anna  jerked  his  pistol  out  of  his  hip  pocket  and,  before 
he  could  interfere,  shot  herself;  that  then,  as  soon  as  he  could, 
he  took  the  pistol  and  shot  himself,  intending  to  kill  himself,  but 
lost  his  nerve  and  failed.  He  then  climbed  into  the  witness's 
buggy  and  told  witness  that  Anna's  body  was  at  the  point  on  the 
road  where  witness  left  the  buggy,  and  directed  the  witness  to 
drive  rapidly  to  that  place;  which  the  witness  did.  On  reaching 
the  body,  the  defendant  sprang  from  the  buggy,  and  threw  him- 
self down  by  the  body,  in  the  manner  described  by  the  witness 
on  his  direct  examination.  He  wept  violently  and  boisterously, 
and  said  that  if  he  had  the  nerve  he  would  kill  himself.  He  ap- 
I)eared  to  be  so  frantic  and  distraught  that  witness  became  some- 
what apprehensive  that  he  would  do  violence  to  himself.  Miss 
Yansickle  then  secured  his  pistol,  and  she  and  witness  drove 
back  towards  the  branch  near  where  they  had  last  seen  Miss 
Smith  alive,  when  Miss  Vansickle  emptied  the  pistol  by  dis« 
charging  it.  Anna  Smith  was  shot  over  the  left  breast,  and  was ' 
powder  burned.  Defendant  was  shot  in  the  left  shoulder,  and 
was  i)owder  burned. 

On  re-direct  examination,  the  witness  said  that  Miss  Van- 
sickle  did  not  drink  any  whisky  at  any  time  on  the  tragic  night, 
but  drank  some  blackberry  brandy.  The  roads  were  too  muddy 
to  admit  of  very  rapid  driving.  Witness  had  been  to  Roberts 
Station  but  once  since  the  tragedy.  Shortly  after  he  and  Miss 
Yansickle  left  the  defendant  and  the  body  of  the  deceased,  they 
met  Mr.  J.  R.  Powell  and  another  man  going  to  the  body.  They 
were  then  about  three  hundred  yards  from  the  body.  The  wit- 
ness had  often  seen  the  defendant  before  the  night  in  question, 
but  had  never  attended  a  social  gathering  with  him  before. 
Witness  did  not  attempt  to  disarm  the  defendant  after  the  trag- 
^y^  because  he  was  himself  imarmed,  and  feared  that  defend- 
ant, in  his  then  mental  condition,  would  resist  to  the  extent  of 
doing  violence.  Previous  to  this  night,  the  witness  had  heard 
the  defendant  speak  of  receiving  letters  from  Anna  Smith,  but 
did  not  remember  that  defendant  ever  said  that  he  was  going  to 
marry  her.  When  defendant  got  in  witness's  buggy  at  Powell's 
he  said  to  witness:  * 'Drive  them  horses,  and  drive  them  d — d 
quick." 
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T.  J.  Humphreys  testified,  for  the  State,  that  in  1885  he  was 
the  justice  of  the  peace  of  the  Roberts  Station  precinct  in  Hunt 
comity,  Texas.  As  such  oflScer  he  held  the  inquest  over  the 
dead  body  of  Anna  Smith,  which  he  found  in  the  public  road, 
about  six  miles  from  Roberts  Station,  and  about  a  half  a  mile 
north  of  Payne's  store.  Several  persons,  including  the  defend- 
ant, were  present  when  witness  reached  the  body.  Miss  Van- 
sickle  produced  a  forty-eight  calibre  pistol,  between  fourteen 
and  sixteen  inches  long,  which  she  said  belonged  to  the  defend- 
ant. Witness  saw  a  rope  in  the  possession  of  Mr.  Powell  which 
had  some  knots  and  loops  in  it.  The  two  loops  were  about  three 
inches  in  diameter  and  about  six  inches  apart.  The  rope  was  of 
sea  grass,  such  as  is  used  for  horse  hopples.  A  large  tree  stood 
about  one  hundred  yards  from  where  the  body  lay.  There  were 
tracks  about  the  body  of  the  tree,  and  at  its  foot  an  imprint  left 
by  some  person  who  had  sat  there.  Witness  observed  nothing 
wrong  about  the  clothing  of  the  deceased,  except  a  bullet  hole 
over  the  left  breast,  at  which  point  the  dress  was  powder-burned. 
The  dress  on  the  body  was  of  white  material,  and  the  basque  of 
black  velvet.  Witness  did  not  see  a  pool  of  blood  about  the 
body.  He  impaneled  a  jury  of  inquest,  and  had  the  body  placed 
in  a  wagon  and  taken  to  Payne's  store.  Witness  saw  no  woman 
tracks  about  the  tree  referred  to.  The  ball  entered  the  body*  just 
above  the  left  nipple,  and  passed  straight  through  the  body. 
Wil;ness  also  observed  a  bruise  on  the  girl's  shin,  and  some 
bruises  on  her  thigh.  Deceased  was  a  small  woman,  under  the 
medium  size. 

On  his  cross  examination,  the  witness  stated  that  the  bruises 
on  the  shin  and  thigh  of  the  deceased  were  purple  in  color.  He 
could  not  tell  how  old  they  were.  The  bruises  on  the  thigh  were 
not  so  purple  or  blue  as  the  one  on  the  shin.  Witness  reached 
the  body  about  eight  o'clock,  and  had  it  removed  to  Payne's 
store  about  ten  o'clock.  On  his  re-examination  the  witness  said 
that,  about  thirty  minutes  after  he  reached  the  body,  he  placed 
the  defendant  under  arrest.  He,  defendant,  was  wounded 
»  through  the  muscles  of  the  left  shoulder.  When  he  arrested 
defendant  the  witness  threw  his  arms  around  defendant  from 
behind,  and  told  liim  to  consider  himself  a  prisoner,  and  to  sur- 
render his  pistol  if  he  had  one.  Defendant  replied:  "If  I  had  a 
pistol,  I  would  settle  it  with  you  and  myself."  Defendant  had 
been  kneeling  by  the  body,  '^taking  on"  a  good  deal,  and  ex- 
claiming that  he  would  give  worlds  to  be  able  to  recall  six  hours* 
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On  re-cross  examination  the  witness  said  that,  in  "taking  on,"* 
the  defendant  "took  on"  like  one  bewailing  the  loss  of  a  friend. 
He  cried  and  moaned  and  "took  on"  like  one  crazy  or  heart- 
broken. He  apostrophized  the  girl  as  his  lost  love,  and  declared 
his  wish  that  he  had  had  the  nerve  to  have  died  with  her.  He 
made  no  effort  to  escape. 

J.  R  Powell  testified,  for  the  State,  that  he  lived  about  a  mile 
from  the  point  on  the  road  where,  in  the  early  morning  of  July  2, 
1885,  the  dead  body  of  Miss  Anna  Smith  was  found.  At  barely 
daylight  on  that  morning  the  witness  heard  four  reports  of  a 
pistoL  The  second  shot  was  fired  a  few  seconds  after  the  first, 
and  the  third  and  fourth  shots  were  then  fired  in  rapid  succes- 
sion. But  a  short  time  before  he  heard  the  shots,  the  witness 
saw  a  gentleman  and  lady  in  a  buggy  traveling  north.  •  Within 
a  few  minutes  after  the  shots  were  fired,  the  defendant  and  a 
man  named  Williams,  a  stranger  to  the  witness,  came  to  the 
witness's  house.  Defendant,  who  then  had  his  pistol  in  his 
hand,  told  the  witness  that  "one  of  his  loves"  had  shot  and 
killed  herself,  and  that  her  body  was  lying  in  the  road.  He  then 
said  that  he  wanted  a  horse  to  follow  his  team,  which  had 
broken  away  from  him.  Witness  told  him  that  he  had  but  one 
horse,  which  he  was  going  to  use,  and  could  not  lot  him  have  it. 
Defendant  then  threw  up  his  hand  and  asked:  "What  woul4 
you  do  if  I  should  say  that  I  am  going  to  have  one?"  Witness 
then  told  defendant  to  wait  imtil  he  got  his  shoes  on,  when  he 
would  get  a  horse  and  go  with  him.  Defendant  was  then  crying, 
moaning  and  "going  on"  like  a  person  in  great  distress.  About 
the  time  that  witness  got  his  shoes  on,  Mansel  Mathews  and 
Miss  Lou  Vansickle  arrived  in  a  buggy.  Defendant  said :  *  'Thank 
God,  there  comes  Mathews ! "  He  then  went  to  and  got  in  the 
buggy  with  Mathews  and  Miss  Vansickle,  told  them  about  the 
girl  killing  herself  and  directed  Mathews  to  drive  rapidly  to  the 
body.  They  left,  and  witness  presently  followed.  En  route  to 
the  body  he  heard  two  more  pistol  shots,  and  soon  saw  Mathews 
and  Miss  Vansickle  returning  in  the  buggy.  Witness  went  on  to 
the  body,  where  he  found  the  defendant  and  nobody  else.  He 
was  lying  by  the  body,  weeping  and  "  taking  on"  violently.  He 
exclaimed  that  he  would  give  the  world  to  be  able  to  call  back 
only  six  hours;  that  he  had  promised  the  girl  to  die  with  her,  but 
that  his  nerve  failed  him.  After  lying  by  the  body  for  about  thirty 
minutes,  defendant  got  up  and  witness  observed  a  note  on  the 
ground,  which  he  picked  up.    Defendant  snatched  it  from  wit 
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ness's  hand,  tore  it  in  two,  read  the  part  that  remained  in  his 
hand  and  then  threw  it  down,  and  witness  again  picked  it  up. 
Defendant  went  to  the  branch  several  times  to  get  water.  He 
asked  witness  to  raise  the  girl's  head,  which  the  witness  did,  and 
he  then  placed  his  coat  under  it.  He  then  said  that  the  body 
ought  to  be  shaded,  cmd  proposed  to  pay  witness  to  attend  to 
it.  Witness  then  cut  some  brush  which  he  arranged  over  the 
bbdy. 

Very  near  the  road,  and  about  one  hundred  yards  south  of 
where  the  body  l&y,  was  a  tree  in  the  sand,  at  the  roots  of  which 
the  witness  observed  the  impression  left  by  some  person  who  had 
sat  there.  There  were  the  tracks  of  both  a  man  and  woman 
about  the  roots  of  that  tree,  and  also  an  impression  made  by  the 
heel,  toe  or  side  of  a  foot.  The  tracks  of  a  man  and  woman  led 
from  that  tree  up  the  road  to  a  point  about  opposite  the  point 
where  Charley  Simmons  claimed  to  have  seen  a  pool  of  blood. 
Witness  saw  no  woman's  tracks  beyond  that  point,  although  for 
a  short  distance,  until  it  reached  hard  ground,  the  soil  was  soft 
enough  to  retain  the  impression  of  a  foot.  Witness  could  see 
tracks  on  the  hard  ground,  but  they  were  too  indistinct  to  show 
whether  they  were  made  by  the  feet  of  a  man  or  a  woman.  Near 
the  place  in  the  road  where  the  hind  wheels  of  a  buggy  had 
stood,  the  witness  found  a  strand  of  a  three-quarter  inch  sea 
grass  rope,  which  said  rope  was  slightly  stained  either  with  blood 
or  paint.  There  were  two  loops  in  that  rope,  about  a  foot  apart, 
one  of  the  loops  being  partially  drawn  out.  Witness  could  not 
remember  exactly  what  the  defendant  said  in  connection  -with 
his  statement  about  having  tried  to  kill  himself,  but  it  was  some- 
thing to  the  effect  that  he  might  as  well  have  done  so,  as  he 
would  **be  hung  any  how."  The  witness  saw  about  half  a  tea- 
cup of  blood  at  the  point  where  the  body  lay.  Defendant  told 
witness  how  the  girl  got  Jiis  pistol,  but  witness  could  not  now 
recall  his  statement  in  that  connection. 

On  his  cross  examination,  the  witness  said  that  he  was  sitting 
on  the  side  of  his  bed,  dressing,  having  just  gotten  up,  when  the 
defendant  and  Williams  came  to  his  house.  He  had  not  seen  the 
man  Williams  since  the  defendant's  habeas  corpus  trial  in  No- 
vember, 1885.  The  first  four  shots  mentioned  by  the  witness  were 
all  fired  within  ten  seconds.  Defendant  was  weeping  and  mo€ui- 
ing  during  the  whole  time  that  he  was  at  witness's  house  on  that 
morning,  but  when  he  saw  Matthews  and  Miss  Vansickle  coming 
to  the  house  his  face  brightened  perceptibly„and  he  said  eam- 
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estly:  "Thank  God,  there  they  come!"  It  was  a  mile  from  wit- 
ness's house  to  the  point  where  the  body  was  found,  and  a  mile 
thence  to  Payne's  store.  The  soil  in  that  part  of  the  coimtry 
was  very  sandy,  and  the  ground  was  heavily  timbered.  The 
witness  saw  no  pool  of  blood,  nor  any  blood  except  the  small 
quantity  he  saw  at  the  place  where  the  body  lay.  Several  days 
after  the  tragedy,  and  after  a  rain  had  fallen,  Charley  Simmons 
showed  the  witness  a  small  spot  near  an  elm  tree,  about  ten  steps 
from  where  the  body  was  found;  but  that  spot  was  clean,  and 
looked  to  the  witness  like  discoloration  produced  by  the  urine  of 
a  horse.  Mr.  Merchant's  horse  was  hitched  to  that  elm  tree  on 
the  day  the  body  was  found  and  examined.  Witness  looked  all 
around  that  place  on  the  day  of  the  tragedy,  but  discovered  no 
blood;  and  he  was  satisfied,  if  there  had  been  any  blood  there  on 
that  day,  he  would  have  discovered  it.  The  place  under  the  large 
tree,  where  the  witness  saw  the  impression  of  a  sitting  person, 
was  a  sand  drift,  and  it  extended  up  to  the  tree.  The  impression 
on  it  appeared  to  have  been  made  by  the  body  of  a  person  in 
either  a  sitting  or  lying  posture.  The  foot  impressions  were 
about  three  feet  from  the  roots  of  the  tree.  The  ravel  of  grass  rope 
was  found,  in  the  middle  of  the  road.  It  may  have  been  either 
rust,  blood  or  paint  on  the  rope.  There  was  a  place  on  the  road, 
about  six  hundred  yards  from  the  place  of  the  tragedy,  where  a 
man  had  camped.  Witness  followed  the  tracks  of  a  man  from 
that  camp  to  the  place  of  the  tragedy,  and  then  to  his  house,  and 
presumed  that  those  tracks  were  made  by  the  man  Williams. 

Doctor  T.  E.  Yoakum  was  the  next  witness  for  the  State.  He 
testified  that  he  was  present  at  the  inquest  upon  the  body  of  the 
deceased,  which  was  held  at  Payne's  store,  in  Hunt  county, 
Texas,  on  July  2,  1885.  He  made  a  close  and  critical  examina- 
tion of  the  body,  and  discovered  that  the  cause  of  the  girl's  death 
was  a  gun  shot  which  entered  her  left  breast  between  the  third 
and  fourth  ribs,  and  passed  straight  through  the  body.  He  saw 
three  purple  bruises  on  the  inside  of  the  right  thigh,  which  were 
of  the  shape  and  size  of  finger  nail  prints.  There  was  also  a 
small  bruise  on  the  inside  of  the  forefinger  on  the  right  hand, 
between  the  first  and  second  joints.  Witness  saw  no  other 
bruises  on  the  body.  He  made  a  vaginal  examination  with  an 
instrument  He  found  the  vagina  enlarged  and  relaxed,  and 
filled  with  a  secretion  which  he  took  to  be  male  semen.  He, 
however,  was  not  positive  as  to  the  character  of  the  secretion, 
but  was  satisfied  that  whatever  it  was,  it  was  deposited  but  a 
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short  time  before  death.  There  was  no  bruise  on  the  left  leg. 
The  girl  would  weigh  about  one  hundred  and  twenty-five 
pounds,  and  was  about  medium  size.  As  a  general  rule,  the 
arms  of  a  woman  are  shorter  than  those  of  a  man.  Witness  saw 
a  long  pistol  at  the  inquest.  On  his  cross  examination,  this  wit- 
ness stated  that  if  the  girl's  heart  was  in  a  normal  position,  the 
bullet  would  have  passed  through  the  upper  part  of  it.  The 
effect  of  lacing  is  to  force  the  heart  upward  a  little.  If  the 
girl's  heart  was  so  elevated  by  tight  lacing  where  she  was  shot, 
the  ball  pierced  the  organs  of  the  heart.  Paralysis  of  the  heart, 
in  that  event,  ensued  instantly,  and  prevented  the  flow  of  more 
than  a  very  little  blood.  On  his  re-examination,  the  witness 
stated  that  if  the  ball  struck  the  artery  above  the  heart,  the  girl 
could  not  have  taken  more  than  one  or  two  steps  after  receiving 
the  shot.  If  her  heart  was  in  its  normal  position  the  ball  would 
have  pierced  an  artery  and  produced  a  considerable  flow  of 
blood.  The  position  of  the  body  after  it  has  fallen  has  much  to 
do  with  the  quantity  of  blood  that  escapes  through  a  wound. 
The  body  of  an  average  sized  woman  contains  from  fifteen  to 
eighteen  pounds  of  blood.  If  the  ball  had  cut  the  artery  above 
the  heart,  at  least  twenty-five  per  cent  of  the  blood  in  the  body 
should  have  escaped.  If  the  ball  punctured  the  muscles  of  the 
heart,  death  resulted  almost  instantly,  with  little  loss  of  Wood. 
It  would  have  required  a  post  mortem  examination  to  determine 
accurately  the  quantity  of  blood  discharged  through  the  wound. 
Charley  Sinmions  testified,  for  the  State,  that  he  was  at  the 
place  of  the  tragedy  on  the  day  after  the  body  of  the  deceased 
was  found.  At  a  point  ten  or  fifteen  feet  from  the  road,  and 
about  twenty  steps  from  the  tree  under  which  the  girl  was  said 
to  have  sat,  and  about  seventy-five  or  eighty  yards  from  where 
a  buggy  had  stood  in  the  road,  the  witness  saw  a  pool  of  blood 
which  must  have  originally  contained  as  much  as  a  gallon.  It 
covered  a  space  as  large  as  a  hat.  Witness  showed  that  place 
to  J.  R.  Powell  four  or  five  days  later.  On  his  cross  examina- 
tion, the  witness  said  that  the  weeds  about  the  pool  of  blood 
that  he  saw  had  been  mashed  down.  The  pool  was  an  inch 
deep,  and  was  a  foot  across.  The  said  pool  was  near  an  elm 
tree,  and  had  a  thin  scum  of  blood  over  it  when  witness  saw  it. 
Mr.  Powell  was  the  first  man  witness  told  about  the  pool  of 
blood,  or  showed  it  to  except  his  father,  brother  and  a  Mr.  Baird, 
whom  he  told  of  his  discovery.  Witness's  little  brother  was 
with  i^irn  when  he  found  the  pool  of  blood.     Witness  lived  with 
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his  father  about  two  hundred  yards  from  Payne's  store.  He 
was  at  Payne's  store  during  the  inquest,  knew  what  was  going 
on,  and  saw  the  defendant  there. 

John  Hunter  testified,  for  the  State,  that  he  was  the  mail 
carrier  between  Greenville  and  Payne's  store,  in  Hunt  coimty, 
in  July,  1885.  He  slept  at  nights  at  the  house  of  Mr.  J.  R. 
Powell.  While  he  was  feeding  his  horses  at  Powell's  barn,  on 
the  morning  of  July  2,  1885,  he  heard  four  pistol  shots.  Soon 
afterwards  he  saw  an  empty  buggy  and  a  team  pass  the  house. 
The  horses  were  then  loping.  The  defendant  soon  came  to 
Powell's  house  and  said  that  one  of  his  loves  had  shot  and  killed 
herself.  Witness  afterwards  went  with  Powell  to  the  body,  and 
afterwards  went  to  Greenville.  A  mile  or  two  from  Powell's  he 
passed  the  runaway  buggy.  It  was  then  standing  in  the  road, 
with  two  horses  hitched  behind  it.  A  silk  handkerchief  lay  on  the 
buggy  seat.  The  witness  also  saw  some  blood  on  the  buggy  seat. 

On  his  cross  examination,  the  witness  stated  that  he  lived  at 
Payne's  store  at  the  date  of  the  tragedy,  and  still  lived  there. 
He  had  never  testified  in  this  case  before,  and  had  never  told  any 
one  about  what  he  knew  or  saw,  since  he  was  subpoenaed,  now  a 
year  ago.  He  could  not  now  say  what,  or  to  whom,  he  told  about 
it  before  he  was  subpoenaed.  Witness  was  about  one  himdred 
yards  from  Powell's  house  when  he  heard  the  four  shots  fired. 
They  were  fired  very  near  together,  with  a  shorter  interval 
between  the  third  and  fourth  than  between  the  first  and  second 
shots.  The  buggy  and  horses  passed  Powell's  house  within  five 
minutes  after  the  shots  were  fired.  The  buggy,  when  witness 
afterwards  saw  it,  was  standing  three  or  four  feet  from  the  road. 
Witness  rode  by  the  buggy  without  stopping.  He  did  not  ex- 
amine the  cushion  closely,  but  saw  something  on  it  which 
looked  to  him  very  like  blood.  This  belief  was  strengthened  by 
the  fact  that  he  had  seen  the  dead  woman  up  the  road.  The 
blood  was  spattered  on  the  east  end  of  the  cushion.  Witness 
could  not  say  positively  that  it  was  blood  he  saw  on  the  cushion. 
Witness  had  carried  the  mail  for  ten  months  at  the  time  of  the 
tragedy,  but  did  not  know  the  name  of  the  post  master  in 
Greenville.  He  had  no  other  acquaintance  in  Greenville  than 
Charley  HUl,  at  whose  place  he  kept  his  horse  when  in  Green- 
ville. Witness  was  at  Payne's  store  during  the  inquest  over 
the  body,  on  the  evening  of  July  2,  1885.  He  saw  a  great  mcmy 
people  at  the  inquest^  but  told  nobody  what  he  had  seen  on 
that  morning. 
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J.  Af  May  testified,  for  the  State,  that  he  lived  in  Greenville, 
Texas,  in  July,  1885.  About  six  weeks  before  the  tragedy  the 
defendant  borrowed  of  the  witness  a  forty-four  calibre  Smith  & 
Wesson  pistol,  leaving  his  small,  five  shooting  pistol  in  the  place 
of  it.  He  didn't  tell  witness  what  he  wanted  with  the  pistol,  nor 
say  anything  more  to  him  at  the  time  than  that  he  was  going  to 
Caddo  Mills.  The  witness's  pistol  (the  one  in  evidence)  was  re- 
turned to  the  witness  after  the  death  of  Anna  Smith  by  the  dis- 
trict attorney.  That  pistol  was  not  a  self-cocking  pistol,  and 
was  hard  to  cock  and  very  heavy  on  the  trigger. 

Eli  Maloney  testified,  for  the  State,  that  he  lived  near  Payne's 
store,  and  served  as  one  of  the  jury  of  inquest  which  sat  upon 
the  body  of  Anna  Smith.  Witness,  taking  several  ladies  with 
him  in  a  wagon,  reached  the  scene  of  the  tragedy  between  eight 
and  nine  o'clock.  He  went  first  to  the  tree  under  which  it  was 
said  the  deceased  was  sitting  when  last  seen  alive  by  Mathews 
and  Miss  Vansickle.  On  the  west  side  of  that  tree,  and  extend- 
ing from  it,  the  witness  saw  the  imprint  of  cloth  or  clothing,  the 
track  of  a  man  and  a  woman,  and  some  scratches  in  the  sand. 
He  then  went  to  the  body,  which  he  examined  critically.  He 
saw  a  bullet  hole  through  the  left  breast,  and  a  small  bruise  on 
the  inside  of  each  thigh  a  little  above  the  knee,  and  a  third  one 
higher  up  on  one  of  the  legs.  The  bruises  extended  two  and  a  half 
or  three  inches  up  cmd  down  the  leg,  and  were  deeper  in  some 
places  than  in  others.  He  also  saw  a  bruise  as  large  as  a  silver 
dollar  on  one  of  her  shins.  Witness  could  not  tell  whether  those 
bruises  were  old  or  fresh.  At  the  inquest,  the  witness  and  Doc- 
tor Howell  took  the  clothing  off  the  body,  and  witness  examined 
the  said  clothing  carefully,  but  observed  nothing  unusual  about 
any  of  it.  Witness  saw  a  strand  of  rope,  with  a  loop  in  one  end, 
lying  in  the  road  ten  or  twelve  feet  from  the  body.  There  was 
a  slip  knot  in  the  rope  about  eight  inches  from  the  loop.  The 
loop  was  large  enough  to  admit  the  passage  of  a  man's  fist. 
Witness  observed  no  bruises  about  the  neck  or  arms  of  the  de- 
ceased. On  his  cross  examination  the  witness  said  that  a  num- 
ber pf  men  and' women  were  at  the  body  when  he  arrived.  They 
were  walking  from  the  body  to  the  branch  on  lioth  sides  of  the 
road,  hunting  for  evidence.  No  blood  was  discovered  by  the 
searchers  that  the  witness  heard  of.  Witness  saw  no  blood  on 
the  girl's  outer  clothing,  and  but  little  on  the  under  clothing,  and 
the  most  of  that  was  at  the  entrance  of  the  wound.  When  the 
witness  arrived  upon  the  ground  Mr.  Powell  was  standing  at 
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the  tree,  and  appeared  to  be  guarding  its  approaches  to  prevent 
examiners  from  obliterating  the  impression  at  the  roots. 

C.  J.  Stegar  testified,  for  the  State,  that  he  was  a  member  of 
the  jury  of  inquest  over  Anna  Smith's  body,  and  made  a  careful 
examination  of  the  body  and  ground.  The  tree  referred  to  by 
the  previous  witnesses  as  the  one  under  which  the  girl  was  seen 
sitting  by  Mathews  and  Miss  Vansickle  was  really  two  trees 
standing  close  together,  connected  by  a  root.  On  the  sand 
banked  up  at  the  foot  of  these  trees,  the  witness  saw  the  impres- 
sion of  clothing  which  indicated  that  some  person  had  either 
been  sitting  or  lying  there.  Further  out  from  the  tree  the  wit- 
ness saw  the  impression  of  the  heels -and  toes  of  a  shoe  or  boot. 
The  toe  impressions  were  nearer  together  than  the  heel  impres- 
sions, and  extended  further  out  from  the  tree.  There  was  a 
a  bruise  on  each  of  the  thighs,  which  looked  fresh  to  the  wit- 
ness, and  which  from  the  size  cmd  shape  he  thought  were  made 
by  finger  nails.  Witness  saw  no  bruise  on  either  the  neck  or 
arms.  He  saw  a  small  bruise  on  the  right  fore  finger.  Mr.  Pow- 
ell had  a  rope  in  his  hand  at  the  inquest,  which  had  two  loops  in 
it,  and  a  stain  of  some  kind  on  it.  On  his  cross  examination  this 
witness  stated  that  he  examined  the  ground  on  both  sides  of  the 
road  from  the  point  where  the  body  lay.to  the  branch,  but  made 
no  other  discoveries  than  those  he  had  mentioned.  He  could  not 
trail  the  woman's  track  from  the  trees.  Witness  could  readily 
tell  the  difference  between  the  impression  made  on  sand  by  a 
woman's  dress  and  that  made  by  anything  else.  His  knowledge 
in  this  respect  was  based  upon  experiment.  The  impression  in 
this  case  showed  from  the  legs  to  the  back,  toward  the  tree. 
Witness  could  tell  the  difference  between  the  impression  of  a  toe 
and  heel.  If  a  person  lies  down  and  braces  with  the  heel,  the 
heel  will  sink  into,  and  the  toe  will  scrape,  the  ground.  The  im- 
pressions observed  by  witness  were  not  over  three  and  a  half 
hours  old.  There  was  a  considerable  difference  between  a  track 
and  impression  two  and  a  half  cmd  one  six  hours  old.  The  tracks 
described  by  the  witness  were  nearly  in  the  edge  of  the  road. 
Witness  had  often  bruised  his  own  person,  and  knew  that  such 
bruises,  when  fresh,  were  of  a  blue  color,  and  turned  black  when 
grown  older.  He  did  not  know  how  such  bruises  would  be 
affected  by  death. 

W.  W.  Adams,  another  member  of  the  coroner's  jury,  testi- 
fied,  for  the  State,  that  when  he  reached  the  body  there  was  no 
one  there  but  the  Powells  and  the  defendant.    The  body  lay  in 
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the  road^  about  one  hundred  yards  south  of  a  certain  tree  which 
stood  on  the  road  side  near  a  branch.  An  impression  at  the  foot 
of  that  tree  showed  that  some  person  had  recently  sat  there.  The 
tracks  of  two  different  persons,  bein^  of  different  sizes,  showed 
around  the  tree.  The  witness  saw  two  bruises  on  the  girl's  legs, 
which  appeared  to  have  been  made  by  pinching.  There  was 
another  small  bruise  on  the  right  forefinger.  When  the  witness 
arrived  upon  the  scene  the  defendant  was  talking,  weeping, 
moaning  and  ' 'taking  on''  greatly.  He  told  witness  that  Anna 
Smith  had  shot  and  killed  herself;  that,  while  he  was  hitching 
his  horses  to  his  buggy  she  snatched  his  pistol  from  his  hip 
pocket  €Uid  shot  herself;  that  he  then  took  the  pistol  from  her 
and  shot  himself,  intending  to  kill  himself,  but  that  his  nerve 
failed  him;  that  he  would  be  accused  of  the  murder  of  the  girl, 
but  was  innocent,  and  would  give  five  hundred  dollars,  one 
thousand  dollars,  or  the  world,  if  he  could  but  recall  his  last  six 
hours.  He  said  also  that  the  last  words  Anna  Smith  said  to  him 
were  "  Henry,  don't  do  that,"  but  did  not  tell  witness  what  it  was 
the  girl  told  him  not  to  do.  On  his  cross  examination  the  wit- 
ness said  that  he  examined  both  sides  of  the  road  from 'the  body 
to  the  branch,  but  discovered  no  impressions  other  than  those  at 
the  foot  of  the  tree.  There  was  but  little  blood  on  the  under- 
clothing. The  girl,  when  killed,  had  on  a  black  velvet  sacque,  a 
corset  under  the  sacque,  and  a  chemise  under  the  corset.  Her 
skirt  was  of  white  material.  There  was  no  blood  on  the  skirt. 
The  bruised  places  mentioned  by  the  witness  were  discolorations 
of  the  skin,  about  the  size  of  a  finger  nail.  Both  the  clothing  and 
the  flesh  of  the  deceased  at  the  entrance  of  the  wound  were  pow- 
der burned.  The  powder  bum  on  the  skin  extended  from  the 
wound  to  the  shoulder.  The  black  velvet  sacque  showed  the 
scorch  or  powder  bum  but  little,  but  the  underclothing  showed  it 
considerably.  When  the  witness  reached  the  body  the  defendant 
was  lying  down  by  the  side  of  it,  with  his  arm  imder  the  head,  and 
was  weeping  and  wailing  likei  one  who  had  lost  a  near  relative. 
He  appeared  to  be  in  sore  grief.  Defendant  remained  on  the 
ground  until  he  was  arrested.  Witness  saw  the  pistol  with  which 
it  was  said  Anna  Smith  was  killed.  It  was  a  very  l£trge  weai>on. 
W.  B.  Horton  testified,  for  the  State,  that  he  was  the  constable 
of  Greenville  precinct  in  Hunt  county,  and  as  such  officer,  he 
attended  the  coroner's  inquest  upon  the  dead  body  of  Anna 
Smith.  While  that  inquest  was  in  progress,  the  witness  observed 
a  bruifle  on  the  back  of  the  deceased's  neck,  and  also  the  bruises 
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described  by  the  previous  witnesses.  The  bruise  on  the  neck 
was  about  three  inches  long,  and  was  about  as  wide  as  a  man's 
finger.  On  his  cross  examination,  the  witness  said  that  he  left 
Greenville  about  eight  o'clock  in  the  morning,  and  reached 
Payne's  store,  sixteen  miles  distant,  at  about  eleven  o'clock.  He 
saw  the  defendant's  buggy  at  the  store,  and  examined  it,  but 
found  no  blood  on  it,  nor  on  the  cushions.  Deputy  Sheriff  Chaf- 
fin  took  defendant  to  Greenville  in  that  byggy.  Witness  saw 
Will  Shamburger's  wife  at  the  inquest. 

Deputy  Sheriflf  A.  B.  Chaffin  testified,  for  the  State,  that  he 
brought  the  defendant  to  Greenville  in  the  buggy  that  defend- 
ant was  said  to  have  used  during  the  night  before.  If  there  was 
any  blood  on  that  buggy  or  on  the  cushions,  witness  did  not  see 
it.  Witness  saw  the  body  at  the  inquest  and  observed  the 
bruises  described  by  the  witness  Horton. 

Miss  Ada  Minchen  testified,  for  the  State,  that  at  one  time  she 
was  engaged  to  marry  the  defendant,  but  was  not  engaged  to 
him  at  the  time  of  the  tragedy.  She  f omied  the  acquaintance  of 
the  defendant  in  1876,  and  for  three  years  thereafter  he  visited 
her  regularly,  and  since  that  time  he  had  waited  upon  her 
I>eriodically.  Witness  had  often  gone  out  under  the  escort  of 
the  defendant.  His  conduct  towards  her,  and  towards  all  other 
ladies,  so  far  as  she  was  advised,  had  always  been  exemplary. 

G^rge  Jones  testified,  for  the  State,  that  he  did  not  attend 
the  inquest  over  the  body  of  Anna  Smith.  He  went  to  the  place 
of  the  tragedy  after  the  arrest  of  defendant,  and  took  charge  of 
the  defendant  imder  the  order  of  the  magistrate.  Witness  took 
the  defendant  to  the  tree  described  by  previous  witnesses  and 
there  saw  the  imprint  of  the  clothing  so  often  described.  He  also 
observed  what  he  took  to  be  the  imprint  of  stockinged  legs. 
About  five  feet  from  the  root  of  the  tree  he  saw  what  he  took  to 
be  the  impressions  of  toes  or  heels.  On  his  cross  examination, 
the  witness  said  that  he  reached  the  ground  about  ten  o'clock. 
He  could  not  say  what  kind  of  cloth  or  clothing  made  the  im- 
pression  he  described.  What  he  took  to  be  the  imprints  of 
stockinged  legs  were  about  two  and  a  half  feet  apart,  and  ran 
with  the  course  of  the  cloth  print.  They  were  about  a  foot  and 
a  half  long.  They  did  not  turn  out  or  widen  at  the  lower  end. 
Witness  could  not  tell  whether  the  other  impressions  he  saw  * 
were  of  heels  or  toes,  nor  where  the  rest  of  the  feet  came  to. 
The  heel  or  toe  prints  were  near  the  end  of  the  impression  made 
by  the  stockinged  legs. 
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J.  P.  Powell  testified  that  he  heard  four  shots  which  were  fired 
in  rapid  succession,  at  about  daylight.  He  did  not  think  a  per- 
son could  count  more  than  two  between  the  first  and  second 
shots.  When  he  reached  the  body,  word  having  been  sent  him 
by  the  mail  carrier,  he  found  his  brother,  J.  R.  Powell,  the  man 
Williams  and  one  or  two  other  persons  on  the  ground.  Defend- 
ant was  then  lying  down  by  the  body,  in  evident  great  distress. 

A.  E.  Waldron  testified,  for  the  State,  that  he  attended  the  ball 

.    at  Roberts  Station,*  on  the  night  of  July  1,  1885,  cmd  saw  the 

defendant  and  the  deceased  there.    Defendant  appeared  to  be  ill 

at  ease,  as  though  he  had  something  on  his  mind.    The  deceased 

appeared  cheerful  and  happy. 

On  his  cross  examination,  the  witness  said  that  he  saw  at  the 
ball,  besides  the  defendant  and  Miss  Smith,  Governor  O.  M.  Rob- 
erts, Perry  McBride,  Doctor  Mings,  Miss  Mathews,  Miss  Van- 
sickle  and  others.  When  witness  first  observed  the  defendant  on 
that  night,  he  was  talking  to  Mr.  Mathews.  He  had  previously 
seen  the  defendant,  but  had  no  acquaintance  with  him.  He  did 
not  see  the  defendant  and  deceased  promenading  together  on 
that  night.  Witness  now  lived  in  Detroit,  Michigan,  but  at  the 
time  of  the  tragedy  lived  at  Roberts  Station,  in  Hunt  county, 
Texas. 

A.  Cameron  testified,  for  the  State,  that,  on  the  evening  before 
the  death  of  Anna  Smith,  he  stepped  from  the  street  into  the 
Hunt  county  bank,  of  which,  until  recently  before  that  evening, 
.  he  had  been  cashier,  and  saw  the  defendant  in  front  of  the 
cashier's  desk.  The  defendant  was  then  in  the  act  of  placing  a 
considerable  roll  of  money  in  his  pocket.  The  roll  was  of  the 
size  of  a  man's  wrist.  Defendant  then  lived  south  of  Greenville, 
and  owned  a  farm  and  gin.  He  did  considerable  business  with 
the  bank  during  the  time  that  witness  was  cashier,  and  witness 
often  paid  him  large  simis  of  money.  He  often  bought  and  paid 
for  machinery.  No  ginning  was  being  done  in  Hunt  county  in 
July,  1886. 

At  this  point  the  State  introduced  in  evidence  the  order  of  the 

district  court  of  Hunt  county,  changing  the  venue  of  this  cause 

to  Kaufman  county,  which  said  order  recites  that,  because  of 

prejudice  against  the  defendant  in  Hunt  county  and  combination 

.   of  influential  citizens  against  him*,  he  could  not  get  a  fair  trial. 

The  State  then  closed. 

Mrs.  Isaac  Smith,  the  mother  of  the  deceased,  was  the  first 
witness  introduced  by  the  defense.    She  testified,  in  substance. 
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that  the  deceased  left  home  on  the  Saturday  precedmg  her  death. 
Witness  saw  her  again  on  the  following  Wednesday,  when  she 
came  to  the  house  in  a  buggy  with  Miss  Lou  Vansickle,  going  to 
Greenville.  She  said  that  she  would  come  back  and  get  her 
clothing,  which  she  did.  The  deceased  and  her  father  had  quar- 
reled before  that  time.  Deceased  disobeyed  some  direction  given 
her,  and  her  father  threatened  to  whip  her,  and  finally  did  whip 
her.  She  had  just  returned  home  drunk  from  Caddo  Mills,  and 
her  father  was  also  under  the  influence  of  whisky.  Witness  and 
her  family  moved  to  Hunt  county  in  the  fall  of  1884.  She  had 
never  known  the  deceased  to  drink  before  coming  to  Hunt 
county.  The  whipping  of  the  deceased  by  her  father  occurred 
a  short  time  before  the  death  of  the  former.  During  the  quarrel 
which  preceded  the  whipping,  the  witness  sent  for  Mr.  Johnson 
to  come  to  the  house  and  stop  the  row.  On  one  occasion,  at 
night,  the  witness  missed  the  deceased  from  her  room,  and  when 
she  returned  to  the  house  witness  took  her  to  task  about  it. 
Prior  to  her  death,  the  deceased  kept  company  with  Mr.  Grimes, 
Mr.  Daggett,  Mr.  Johnson,  Allen  Smith,  Mark  Hale  and  the  Lee 
boys.  She  often  attended  parties  and  other  social  gatherings. 
A  letter  (which  will  appear  in  a  subsequent  portion  of  this  state- 
ment) was  written  by  the  deceased  on  the  fly  leaf  of  a  book,  on 
the  Monday  morning  before  the  tragedy,  just  before  she  left 
home. 

Cross  examined,  the  witness  stated  that  the  deceased  formed 
the  acquaintance  of  the  defendant  in  the  spring  of  1885,  when 
she  lived  at  Mrs.  Johnson's.  The  objections  urged  by  witness 
and  her  husband  to  her  association  'with  the  defendant  caused 
the  trouble  between  deceased  and  her  home  people.  On  one 
evening  the  defendant  called  to  take  the  deceased  to  a  school 
exhibition  at  Caddo.  Upon  his  promise  to  bring  her  back  before 
sundown,  her  father  consented,  and  deceased  and  defendant 
went  off.  The  deceased  did  not  come  home  until  the  next  even- 
ing, when  she  was  very  drunk.  She  and  her  father  had  a  row. 
Witness  objected  to  deceased's  association  with  defendant  be- 
cause he  gave  her  wjiisky .  Deceased  had  always  before  taken  a 
drink  whenever  she  wanted  it,  but  witness  had  never  known  or 
heard  of  her  being  drunk  until  she  went  to  Caddo  with  defend- 
ant. Deceased  was  about  seventeen  years  old,  was  obstinate  and 
hard  headed  and  not  easily  controlled.  When  she  wrote  the 
letter  referred  to'by  witness,  she  said  that  she  was  going  to  leave 
home. 
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At  this  point  the  defense  introduced  in  evidence  the  letter  re- 
ferred to  by  the  witness.    It  reads  as  follows: 

"Gk)od-bye  to  the  family.  Forget,  but  I  will  not  ask  you  to 
forgave.  I  have  disgraced  you,  but  I  will  never  more  impose 
myself  upon  you.  Jim,  I  am  no  one  to  give  advice,  but  do  as 
you  are  doing  now,  and  let  no  one  have  influence  over  you. 
Belle,  do  just  the  opposite  of  what  your  disgraceful  sister  has 
done,  and  the  world  will  honor  yoa  Beula,  mind  Ma,  and  be  a 
good  girl.  Ma,  I  am  sorry  it  is  so  I  have  to  leave  you,  but  it  is 
too  late  to  repent  now.  Pa,  never  spoil  another  one  of  your 
children  by  gfiving  them  too  much  rope.  For  your  soul's  sake, 
€Uid  for  the  sake  of  a  family  who  look  to  you  for  support,  quit 
the  damnable  cup.  It  has  ruined  you  and  me.  And  now  forget 
that  I  ever  existed.  To  those  who  once  were  friends  of  mine, 
I  ask  them  to  think  of  me  only  when  I  was  good.  Now  f  arewell, 
for  time  eternal!  Anna.** 

Bose  McFarland  testified,  for  the  defense,  that  he  lived  in  Fan- 
nin county,  and  knew  the  Smith  family  when  they  lived  in  that 
county.  He  knew  the  deceased  from  the  time  she  was  large 
enough  to  go  to  school  until  she  removed  with  her  father's  fami- 
ly to  Hunt  county.  Deceased  was  a  lively  girl,  and  very  full  of 
fun,  but  never  drank  intoxicants,  so  far  as  the  witness  knew. 
Witness  saw  her  at  a  protracted  meeting  in  Fannin  county  one 
night  not  long  before  her  family  moved  oflf,  and  talked  with  her 
for  a  few  minutes.  She  was  exceedingly  lively  and  talkative  on 
that  occasion,  but  if  she  Bad  taken  a  drink,  witness  did  not  de- 
tect it.  She  walked  home  with  Charley  Briggs  on  that  night, 
and  en  route  hallooed  to  several  of  the  boys  passing  along  the 
road.  .  Deceased's  father  was  then  a  very  poor  man. 

Jeff  Johnson  testified,  that  he  knew  the  deceased  for  nine  years 
before  her  death,  but  saw  little  of  her  from  her  childhood  until 
she  moved  to  Hunt  county  in  the  fall  of  1884.  Witness's  brother 
married  a  cousin  of  the  deceased.  Deceased's  father  lived  about 
three  hundred  yards  from  witness's  house  in  Hunt  county. 
About  June  1,  1885,  deceased's  sister  came  to  witness  and  his 
brother,  and  asked  them  to  go  to  the  house  of  the  deceased's 
father  cmd  stop  a  quarrel  that  was  then  in  progress  between  de- 
ceased and  her  father.  When  witness  reached  Smith's  house  he 
found  deceased  on  the  bed,  and  her  father  on  her,  holding  her 
hands— they  were  both  drunk  and  cursing  each  other.  It  seemed 
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that  deceased  had  left  home  without  consent  and  that  old  man 
Smith  had  attempted  to  whip  her.  He  told  her  that  she  had 
either  to  leave  his  house  or  obey  him,  and  that  unless  she  would 
do  his  bidding  she  could  not  stay  under  his  roof,  and  must  hunt 
another  home.  She  replied  that  she  would  do  so  or  play  ''Jim 
Fiak."  Witness  and  others  dragged  old  man  Smith  off  the  girl 
and  into  the  yard.  They  made  repeated  efforts  to  get  at  one 
another  and  cursed  each  other  violently.  Deceased  said  that  the 
old  man  got  the  advantage  of  her  by  taking  her  weapons.  Wit- 
ness saw  deceased  drink  whisky  several  times,  but  never  saw  her 
under  the  influence  of  whisky  but  the  one  time  mentioned.  Her 
reputation  for  chastity  was  bad,  and  to  witness's  knowledge  had 
been  bad  since  Christmas,  1884.  Witness  heard,  as  early  as  the 
said  Christmas,  that  she  was  criminally  intimate  with  men,  and 
since  that  time  had  heard  that  she  had  maintained  illicit  rela- 
tions with  the  defendant. 

J.  W.  Hulsey,  justice  of  the  peace  of  the  Caddo  Mills  precinct 
of  Hunt  county,  testified,  for  the  defense,  that  the  father  of  the 
deceased  and  he  were  cousins.  Witness  lived  within  half  mile 
of  Smith  in  1885.  He  knew  that,  at  the  time  of  Anna  Smith's 
death,  or  for  some  three  or  four  months  prior  thereto,  Anna's ' 
reputation  for  chastity  was  bad.  Witness  never  heard  of  her 
maintaining  illicit  relations  with  men  until  she  got  to  going  with 
defendant.  She  was  soon  after  said  to  serve  other  men.  Wit- 
ness had  heard  that  she  was  kept  by  defendant,  and  had  also 
heard  that  she  was  kept  by  Ike  Lee. 

'  Thomas  Murphy  testified,  for  the  defense,  that  prior  to  the  trag- 
edy he  lived  within  a  mile  and  half  of  the  deceased.  The  rep- 
utation of  the  deceased  for  chastity  was  bad  for  several  months 
before  her  death.  It  was  generally  reported  throughout  the 
neighborhood  that  she  maintained  carnal  relations  with  Ike  Lee 
and  Mack  Hale.  Witness  saw  her  at  a  pic  nic  with  Mack  Hale 
in  the  spring  of  1885.  They  arrived  at  about  twelve  o'clock,  got 
some  lemonade,  and  immediately  left  in  a  buggy.  Anna's  cloth- 
ing was  then  rumpled,  and  had  fresh  dirt  on  it.  Defendant's 
reputation  had  always  been  that  of  an  honest,  peaceable,  law- 
abiding  citizen.  On  cross  examination  the  witness  said  that  he 
first  saw  the  defendant  and  Anna  Smith  together  at  a  party  at 
Browning's,  in  Greenville.  Defendant  and  the  girl  were  then 
reputed  to  be  too  intimate.  Defendant  was  regarded  in  Qreen- 
ville  as  a  man  responsible  on  his  word.  He  was  good  for  his 
debts,  and  good  on  notes  in  bank.    Witness  never  heard  of  de- 
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f  endant  bothering  virtuous  women.  With  respect  to  lewd  women 
he  stood  on  a  par  with  other  young  men.  Other  men  were  re- 
ported to  have  maintained  illicit  relations  with  Anna  Smith 
before  defendant's  name  was  coupled  with  hers. 

W.  S.  Grimes  testified,  for  the  defense,  that  he  first  met  the 
defendant  at  Jim  Johnson's  house — whose  wife  was  a  cousin  to 
the  deceased— in  October,  1884.  The  deceased  was  a  fast,  lively 
girl.  Witness  had  often  seen  her  drunk,  and  had  seen  her  under 
the  infiuence  of  whisky,  but  personally  knew  nothing  criminal 
about  her.  He  met  deceased  and  her  father  at  Mr.  Lee's  house 
in  the  spring  of  1885.  The  parties  present,  including  deceased 
and  her  father,  drank  distilled  alcohol.  Deceased  took  two 
drinks.  Her  father  took  several  drinks  and  made  deceased  sing 
for  the  crowd.  Deceased's  reputation  for  chastity  was  bad.  On 
Christmas  night,  1884,  at  a  party  at  Jim  Johnson's  house,  wit- 
ness saw  deceased  and  Ike  Lee  lounging  together  on  a  single 
bed.  She  spent  one  night  in  February,  1885,  at  Jim  Johnson's 
house,  in  the  absence  of  Johnson's  wife.  She  and  Johnson 
occupied  the  same  room,  in  which,  however,  there  were  two 
beds.  Witness  went  to  Smith's  house  on  the  night  of  the  row 
between  deceased  and  her  father,  testified  to  by  Johnson.  De- 
ceased was  in  her  night  clothes  on  the  bed.  She  and  her  father, 
who  was  dressed,  had  hold  of  each  other,  and  were  cursing  each 
other.  Her  father  was  pulled  off  the  deceased  and  dragged  into 
the  yard.  Deceased's  evil  reputation  for  chastity  dated  back  to 
Christmas,  1884.  Her  name,  in  that  connection,  was  coupled 
with  those  of  Ike  Lee  and  Mack  Hale,  and  with  others,  before  it 
was  coupled  with  the  defendant's. 

Cross  examined,  the  witness  stated  that  he  would  not  under- 
take to  say  that  deceased  cmd  Johnson  slept  in  the  same  bed  on 
the  night  in  February,  1885,  that  deceased  stayed  at  Johnson's 
house,  but  they  did  occupy  the  same  room  on  that  night.  De- 
fendant went  with  all  the  ladies  in  his  neighborhood  during  the 
time  that  his  name  was  coupled  with  that  of  deceased.  His  rep- 
utation was  "that  he  liked  women."  Witness  kn^w  that  defend- 
ant "kept"  deceased  when  she  was  in  Greenville.  In  this  con- 
nection witness  mentioned  the  names  of  a  dozen  or  more  good 
and  virtuous  young  ladies  upon  whom  defendant  waited  during 
the  time  that  he  was  reputed  to  maintain  criminal  relations  with 
the  deceased.  He  associated  with  a  great  many  poor  and  virtu- 
ous young  ladiesu  On  the  night  of  the  row  between  deceased  and 
her  f ather,  the  deceased  told  her  father,  when  he  said  something 
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about  her  leaTing  home,  that  she  would  leave  and  play  "Jun 
Fisk  at  Long  Branch."  Witness  had  often  heard  her  sing  the 
Jim  Fisk  song  to  the  young  men. 

Doctor  Nays  testified,  for  the  defense,  that  he  twice  had  the 
deceased  under  his  professional  care,  once  in  the  fall  of  1884  and 
once  in  the  spring  of  1885.  He  smelled  whisky  on  deceased's 
breath  on  his  first  visit  in  1884.  Her  malady  on  the  second  occa- 
sion arose  from  excessive  use  of  alcoholic  liquors.  At  times,  on 
both  occasions^  she  was  wild  and  frantic,  would  "cut  up"  gen- 
erally and  stand  on  her  head.  Then  her  system  would  relax  and 
she  would  grow  morose  and  apparently  desperate,  and  would 
appear  to  suffer  greatly  from  melancholia.  The  witness  did  not 
examine  the  body  of  the  deceased,  but  he  did  not  think  that  the 
bruises  on  her  legs  could  have  been  made  less  than  twelve  hours 
before  her  death,  judging  from  the  color  ascribed  to  them  by 
other  witnesses.  This  was  not  the  witness's  professional  but  his 
individual  opinion.  Witness  could  not  say  that  whisky  alone 
produced  the  deceased's  condition  when  he  first  called  to  see  her 
in  1884.  She  was  suffering  from  the  effects  of  intoxicants  and 
other  causes. 

Robert  R.  Skinner  testified,  for  the  defense,  that  he  attended 
the  ball  at  Roberts  Station  on  the  night  of  July  1,  1885,  and  saw 
deceased,  defendant,  Mathews,  Miss  Vansickle,  Governor  O.  M. 
Roberts,  Perry  McBride  and  others  among  the  guests.  Deceased 
api>eared  to  be  very  despondent  on  that  night.  Witness  danced 
one  set  with  her  and  afterward  took  a  promenade  with  her. 
During  that  promenade  the  deceased  told  witness  that  her  father 
had  beaten  her  and  her  family  had  driven  her  from  home;  that 
she  had  nothing  to  live  for  and  had  no  desire  to  live  longer. 
Witness  remarked  that  her  talk  was  nonsense.  She  replied  that 
she  would  ''as  soon  kill  herself  as  not,"  cmd  that  she  had  tried 
once  and  failed.  Defendant  appeared  to  be  in  his  usual  spirits 
on  that  night. 

Allen  Smith  testified,  for  the  defense,  in  substance,  that  he 
knew  Anna  Smith  well.  She  was  very  fast,  permitted  the  boys 
to  take  any  liberties  with  her,  such  as  fondling  her  person,  and 
had  a  bad  reputation  for  virtue  long  before  defendant  became 
acquainted  with  her.  Witness  went  with  deceased  a  great  deal, 
and  had  often  heard  her  say  that  she  had  nothing  to  live  for,  and 
had  as  soon  take  her  own  life  as  not.  Witness  was  very  inti- 
mate with  defendant.    Defendant  once  told  witness  that  he  was 
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keeping  deceased,  and  that,  as  she  was  hard  to  get  along  with, 
or  to  get  rid  of,  he  expected  to  have  trouble  with  her. 

Mansel  Mathews,  recalled  by  the  defense,  testified  that,  almost 
daily,  for  a  long  .time  after  the  tragedy,  he  used  the  buggy  used 
by  defendant  and  Anna  Smith  on  the  fatal  ride,  and  never  saw 
any  blood  on  the  cushion  or  any  other  part  of  the  said  buggy.  A 
short  time  before  leaving  Roberts  Station,  on  the  fatal  night, 
witness  and  defendant  discovered  that  some  boys  had  taken  their 
buggies  off.  Witness  went  into  the  ball  room  for  the  girls,  6nd 
when  he  came  back  he  found  that  defendant's  buggy  had  been 
brought  back,  but  that  his  had  not.  He  foimd  the  defendant 
with  an  old  rope  in  his  hand,  which  the  witness  had  thrown  into 
the  buggy  to  be  used  as  a  hitch  rein.  Defendant  had  tied  one 
end  of  that  rope  around  the  axle  of  his  buggy,  and  was  tying  the 
other  end  to  the  shaft  of  an  old  sulkey  standing  near.  He  laugh- 
ingly remarked  that  he  had  no  intention  of  leaving  the  witness 
and  Miss  Vansickle  at  the  station,  and  that  he  was  fixing  a  rig 
in  which  to  take  witness  home.  About  that  time  witness's  buggy 
was  returned,  and  defendant  threw  the  piece  of  rope  into  the 
box  of  his  buggy.  That  was  the  piece  of  rope  found  on  the  scene 
of  the  tragedy. 

Miss  Lou  Vansickle  was  next  introduced  by  the  defense.  She 
testified  substantially  as  she  did  on  the  habeas  corpus  trial  of  the 
defendant.  Her  testimony  on  that  trial  will  be  found  in  detail 
in  the  nineteenth  volume  of  these  reports,  commencing  on  page 
572.  She  stated,  in  addition,  that,  after  her  return  to  the  place 
of  the  tragedy,  and  before  the  body  was  removed,  she  drove  to 
Mrs.  William  S^amburger's  house  in  the  buggy  used  over  night 
by  defendant  and  deceased,  and  brought  Mrs.  Shamburger  to 
Payne's  store.  She  knew  then  that  there  was  no  blood  on  the 
buggy  or  the  cushion.  She  also  corroborated  Mathews  as  to  the 
incident  of  the  rope,  buggy  and  sulkey  at  Roberts  Station,  just 
before  the  party  started  home. 

Mrs.  Surella  Shamburger's  testimony,  on  the  defendant's  habeas 
corpus  trial,  will  be  found  on  page  577  of  the  nineteenth  volume 
of  these  Reports.  She  testified  on  this  trial  substantially  as  she 
did  on  that,  and,  in  addition,  that  she  rode  from  home  to  Payne's 
store  on  the  day  of  the  tragedy,  in  a  buggy  said  to  have  been  the 
one  used  the  night  before  by  defendant  and  deceased.  She  sav  * 
no  blood  on  that  buggy. 

Several  witnesses  testified  that  the  reputation  of  the  deceased 
for  chastity  was  bad  before  she  became  acquainted  with  the 
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defendant;  and  a  dozen  or  more  supported  the  reputation  of  the 
defendant  as  a  peaceable,  quiet  and  law  abiding  citizen. 

The  defense  closed. 

Miles  Yansickle  was  the  first  witness  called  by  the  State  in 
rebuttal.  By  referring  to  the  testimony  of  Miss  Vansickle,  on 
the  defendant's  habeas  corpus  trial,  it  will  be  seen  that  she  then 
testified  that,  on  a  trip  taken  by  her,  deceased  and  defendant,  at 
night,  some  time  prior  to  the  tragedy,  the  deceased  got  out  of 
the  buggy  a  short  distance  from  a  branch  or  creek,  and  went 
alone  to  the  creek;  that,  a  few  minutes  later,  a  splash  in  the 
water  was  heard,  when  the  defendant  went  to  the  branch,  leaving 
her.  Miss  Vansickle,  sitting  in  the  buggy;  that,  after  remaining 
in  the  creek  bottom  for  some  time,  defendant  and  deceased  re- 
turned to  the  buggy,  and  the  deceased  was  wet  from  head  to 
foot.  Referring  to  this  testimony  of  Miss  Vansickle,  her  father 
testified  that  he  saw  deceased  when  she  returned  to  his  house  on 
the  night  referred  to  by  his  daughter,  but  that  he  saw  no  wet 
garments  on  her.  At  the  time  referred  to  by  witness  and  his 
daughter,  there  was  not  enough  water  in  the  creek  to  immerse  a 
person.  Several  witnesses  for  the  defense  having  testified  that, 
although  he  sometimes  took  a  drink,  the  defendant  was  a  tem- 
perate man,  this  witness  testified  that  he  knew  the  defendant  to 
be  a  drinking  man,  but  knew  many  men  who  drank  more  tha^i 
he  did. 

Ike  Lee  testified,  for  the  State,  in  rebuttal,  that  he  knew  the 
deceased  all  of  her  life.  He  had  never  heard  her  reputation  for 
chastity  called  in  question  until  she  began  to  associate  with  de- 
fendant. Defendant  was  reputed  to  be  a  man  who  drank  some- 
times. 

James  Johnson  testified,  for  the  State,  in  rebuttal,  that  he  had 
never  paid  any  particular  attention  to  the  deceased  or  to  the 
nmiors  affecting  her  character.  He  heard,  about  Qhristmas, 
1884,  that  she  was  too  intimate  with  Ike  Lee  and  Mack  Hale. 
She  formed  defendant's  acquaintance  in  February,  1885.  De- 
fendant was  reputed  to  be  a  man  who  drank  too  much  some- 
times, and  who  was  very  fond  of  women. 

Miss  Belle  Smith,  sister  of  the  deceased,  testified  that  she  saw 
the  deceased  write  the  letter  in  evidence.  Deceased  wrote  it  on 
Monday  morning  before  leaving  home,  and  told  witness  she  was 
writing  it  because  she  was  going  to  leave  home. 
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E.  W.  Terhune,  R.  L.  Porter,  E.  B.  Perkins  and  Clark  dt  Mor- 
row, filed  an  able  brief  and  argument  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

WiLLSON,  Judge.  This  prosecution  was  instituted  in  Hunt 
county,  but  on  motion  of  the  defendant  the  venue  was  changed 
to  Kaufman  county,  and  the  conviction  was  had  upon  a  trial  in 
the  latter  county. 

On  the  trial  the  State,  over  defendant's  objections,  read  in  evi- 
dence to  the  jury  the  order  of  the.  district  court  of  Hunt  county 
changing  the  same.  This  order  recites  that  there  exists  such  a 
prejudice  against  the  defendant  in  Himt  coimty  that  he  can  not 
get  a  fair  trial,  and  that  there  is  a  combination  of  influential 
persons  against  him  in  said  Hunt  county. 

It  was  error  to  admit  said  order  in  evidence.  It  was  wholly 
irrelevant  to  the  issue  on  trial.  It  was  merely  a  record  of 
the  court  showing  the  jurisdiction  of  the  district  court  of 
Kaufman  county  over  the  case.  It  was  not  a  matter  of  evi- 
dence for  the  jury,  but  for  the  court  alone.  There  was  no  is- 
sue as  to  the  jurisdiction  of  the  court  over  the  case  to  be  de- 
termined by  the  jury,  save  the  simple  one  of  the  commission  of 
the  offense  in  Hunt  county.  It  was  the  province  and  duty  of 
the  court,  alone,  to  determine  the  question  of  the  jurisdiction  of 
the  district  court  of  Kaufman  county  to  try  and  determine  the 
case.  An  instruction  to  the  jury  that  the  venue  of  the  cause 
had  been  changed  from  Hunt  to  Kaufman  county,  and  that,  if 
the  proof  showed  the  offense  was  conmiitted  in  Hunt  county, 
the  venue  was  suflBciently  proved,  was  all  that  was  necessary, 
and  all  that  was  proper  with  reference  to  the  matter  of  jurisdic- 
tion. A  complaint  upon  which  an  information  is  based  is  not 
admissible  evidence  for  the  State.  Even  the  information  or  in- 
dictment in  a  criminal  case  can  not  be  used  as  evidence  of  the 
facts  charged  therein.  They  only  serve  the  purpose  of  plead- 
ings. So,  an  order  changing  the  venue  in  a  criminal  cause  only 
serves  the  purpose  of  transferring  the  cause  to  another  jurisdic- 
tion, and  furnishes  to  the  court  of  such  other  jurisdiction  evi- 
dence of  its  authority  to  try  said  cause.  It  is  for  no  purpose 
competent  evidence  to  go  before  the  jury.  (Long  v.  The  State,  17 
Texas  Ct.  App.,  128.) 

Evidence,  to  be  admissible,  must  relate  to  facts  in  issue,  and 
to  relevant  facts.    In  this  case  the  fact  in  issue  was  the  guilt  of 
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the  defendant  of  the  crime  with  which  he  was  charged.  The 
order  changing  the  venue  in  the  cause  in  no  way  related  to  that 
issue.  It  tended  in  no  degree  to  prove  or  disprove  said  issue. 
But,  notwithstanding  its  irrelevant  character,  its  recitals  were 
well  calculated  to  prejudice  the  minds  of  the  jury  against  the 
defendant.  Ehmt  county  was  the  home  of  the  defendant,  and 
the  county  in  which  the  alleged  offense  was  committed.  The 
order  showed  that  it  was  upon  his  motion  that  the  cause  had 
heen  transferred  for  trial  from  the  county  of  his  home;  from  the 
people  among  whom  he  Resided,  and  who  were  acquainted  with 
him,  to  another  coi^nty,  and  upon  the  grounds  that  in  his  own 
coimty,  and  among  those  best  acquai^ted  with  him  and  with  the 
facts  of  the  alleged  crime,  there  existed  against  him  such  a  preju- 
dice as  would  prevent  him  from  having  a  fair  and  impartial  trial 
in  said  county,  and  that  there  existed  against  him  in  said  county 
a  combination  of  influential  persons,  etc.  A  recital  of  these 
facts  to  a  jury  would  naturally  and  certainly  prejudice  their 
minds  against  the  defendant.  A  defendant  is  entitled  to  a  ver- 
dict on  competent  evidence,  and  the  admission  of  incompetent 
evidence,  such  as  might  influence  a  jury,  requires  a  conviction 
to  be  set  aside,  even  though  there  be  sufficient  legal  evidence  to 
sustain  it.     (Draper  v.  The  State,  22  Texas  Ct.  App.,  404.) 

Furthermore,  the  error  of  admitting  the  incompetent  evidence 
referred  to  was  intensified  by  the  comments  thereon  of  the 
State's  counsel  in  his  concluding  argument  to  the  jury.  These 
errors  were  not  and  could  not  be  cured  by  the  instruction  of  the 
court  to  the  jury  not  to  consider  the  fact  that  the  venue  had  been 
changed.    (Myers  v.  The  State,  6  Texas  Ct.  App.,  19.) 

.With  respect  to  other  evidence  admitted  over  defendant's  ob- 
jections, we  do  not  think  any  material  error  was  committed. 

In  one  particular  we  think  the  charge  of  the  court  is  erroneous. 
In  charging  upon  the  defendant's  theory  that  the  deceased  killed 
herself,  the  language  of  the  charge  is  as  follows :  "If  from  the 
evidence  you  believe  that  Anna  Smith  took  her  own  life,  that  the 
fatal  shot  which  deprived  her  of  life^as  not  fired  by  the  defend- 
ant, but  by  her  own  hand,  or  by  any  other  means  than  the  act  of 
the  defendant,  then  he  is  not  guilty  and  you  should  so  find.'' 
This  paragraph  of  the  charge  in  effect  devolves  upon  the  de- 
fendant the  burden  of  proving  his  innocence.  It  requires  the 
jury  to  believe  from  the  evidence  that  he  was  not  guilty;  that 
he  did  not  kill  the  deceased;  but  that  deceased  killed  herself. 
The  instruction  should  have  been  that  if,  from  all  the  evidence. 
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the  jiuy  entertained  a  reasonable  doubt  whether  defendant 
killed  the  deceased^  or  whether  the  deceased  killed  herself ,  they 
would  acquit  him.  (White  v.  The  State,  19  Texas  Ct.  App.,  158; 
Humphries  v.  The  State,  18  Texas  Ct.  App.,  309;  Jones  v.  The 
State,  13  Texas  Ct.  App.,  14;  Dubose  v.  The  State,  10  Texas  Ct 
App.,  253.) 

Because  of  the  errors  we  have  discussed,  the  judgment  is  re- 
versed and  the  cause  is  remanded. 

Reversed  and  remanded. 

Opinion  delivered  December  14, 1887. 


No.  2718. 
T*  A.  Moody  v.  The  State. 

1.  SwiNDLiNO^EviDBNCB— Charge  of  the  Court.— See  the  statement  of 

the  ease  for  evidence  Tield  to  have  been  improperly  admitted  in  a  trial 
for  swindliDg,  inasmuch  as  it  was  both  hearsay  and  immaterial  to  any 
issae  in  the  case.  Bat,  had  the  same  been  admissible  as  bearing  upon 
the  question  of  intent,  the  charge  of  the  court  would  be  deficient  in  fail- 
ing to  limit  it  to  that  issue. 

2.  Saub— Intent.— See  the  statement  of  the  ease  for  the  evidence  of  the 

witness  Hulen,  held,  though  remote,  to  have  been  properly  admitted  ae 
bearing  upon  the  issue  of  intent. 

Appeal  from  the  District  Court  of  Grayson.  Tried  below  be- 
fore the  Hon.  D.  H.  Scott  on  exchange. 

The  conviction  in  this  case  was  had  under  an  indictment  which 
charged  the  appellant  with  swindling,  by  converting  to  his  own 
use  certain  funds  belonging  to  the  estate  of.  the  minors  Thomas 
A.  and  Etna  M.  Touchton,  of  which  estate  he  was  the  guardian. 
The  penalty  assessed  waa  a  term  of  two  years  in  the  peniten- 
tiary. 

H.  Hulen  was  the  first  witness  for  the  State.  He  testified  that 
he  lived  in  Gainesville,  Cooke  county,  Texas,  and  was  the  present 
guardian  of  the  estate  of  the  minors  Thomas  A.  and  Etna  M. 
Touchton.  He  was  appointed  as  such  guardian  by  the  county 
court  of  Grayson  county  in  the  fall  of  1884.  Prior  to  that  time, 
and  while  the  defendant  was  the  guardian  of  the  said  estate^  the 
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witness  had  some  business  dealings  with  him.  At  this  point  the 
objection  was  interposed  that  the  record  was  the  proper  evidence 
of  the  business  transactions  of  the  defendant  as  the  guardian  of 
such  estate.  The  objection  was  sustained,  and  the  witness  was 
excused  for  the  time  being. 

Robert  Walker  was  next  introduced  as  a  witness  for  the  State. 
He  testified  that  he  was  the  county  clerk  of  Grayson  county, 
Texas,  and  as  such  clerk  was  the  custodian  of  all  the  books, 
records  and  papers  pertaining  to  the  estate' of  the  minors  Thomas 
A.  and  Etna  M.  Touchton.  The  documents  now  in  evidence  were 
the  true,  genuine  and  original  documents,  records;  papers,  etc., 
pertaining  to  said  estate.  The  State  then  introduced  in  evidence 
the  following  instruments: 

1.  The  original  application  of  Thomas  A.  Moody  to  the  county 
court  of  Grayson  county  for  appointment  as  guardian  to  the  es- 
tate of  the  minors  Thomas  A.  and  Etna  M.  Touchton,  filed  Jan- 
uary 16,  1884,  which  said  application  reads  as  follows: 

"  To  the  Hon.  S.  D.  Steedman,  County  Judge,  Grayson  Coxmty^ 
Texas:  Your  petitioner,  Thomas  A.  Moody,  a  resident  of  Gray- 
son county,  Texas,  woiald*  respectfully  show  that  Kirk  B.  Touch- 
ton  died  in  Cooke  county,  Texas,  November  — ,  1883,  leaving  sur- 
viving him  a  widow,  Mary  E.,  and  two  children,  Thomas  A.  and 
Etna  M.  Touchton,  said  children  aged  respectively  four  and  two 
years;  that  said  Kirk  B.  Touchton  died  without  leaving  any 
will.  Petitioner  would  further  show  that  said  minor  children 
inherited  from  their  said  father.  Kirk  B.  Touchton,  property  of 
about  the  value  of  five  thousand  dollars,  consisting  of  money 
and  monies  due  from  life  insurance  companies  and  a  small 
amoimt  of  other  property.  Petitioner  would  further  show  that 
said  minors  and  their  mother  are  actual  residents  of  Grayson 
county,  Texas.  He  would  further  show  that  said  minors  have 
no  legal  guardian,  and  that  it  is  the  desire  of  their  mother  that 
petitioner  be  appointed  the  guardian  of  the  person  and  prop- 
erty of  said  minors.  Petitioner  therefore,  prays  that  he  be  ap- 
pointed guardian  of  the  person  and  property  of  said  minor  chil- 
dren above  mentioned. 

"Thomas  A-.  Moody, 
"per  A.  B.  Person,  Attorney.*' 

Indorsed: 

"  To  the  Hon.  S.  D.  Steedman,  County  Judge,  Grayson  County, 
Texas:    I  hereby  respectfully  request  that  your  honor  appoint 
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.Thomas  A.  Moody  guardian  of  the  persons  and  property  of  my 
minor  children^  Thomas  A.  and  Etna  M.  Touchton. 

"Very  respectfully, 

*'Mary  E.  Touchton.** 

2.  The  amended  application  of  the  said  Thomas  A.  Moody  to 
the  county  court  of  Grayson  county  for  appointment  as  guardian, 
etc.,  filed  February  11,  1884,  which  said  amended  application 
set  out  that,  at  his  death.  Kirk  B.  Touchton  left  property  as 
follows:  Life  insurance  policy  number  one  hundred  and  eleven 
thousand  and  sixty-two,  of  Knights  of  Honor  Lodge  number  one 
thousand  seven  hundred  and  one,  Gainesville,  Texas,  for  two 
thousand  dollars,  payable  to  Thomas  A.  Touchton;  life  insurance 
policy  number  fifty-five  thousand  five  hundred  and  fifty-two,  of 
the  Texas  Benevolent  Association,  for  two  thousand  dollars,  pay- 
able to  Etna  M.  Touchton,  and  about  five  hundred  dollars  in 
money  due  said  minors  from  Touchton,  at  Gainesville,  Texas; 
that  the  said  insurance  companies  were  ready  and  prepared  to 
pay  the  said  policies  upon  the  qualification  of  any  person  author- 
ized by  law  to  receive  the  payment;  that  said  minors  had  no 
legal  guardian,  and  that  petitioner,  who  was  their  uncle,  applied 
for  appointment  at  the  request  of  their  mother. 

3.  The  bond  of  Thomas  A.  Moody  as  the  guardian  of  the  estate 
of  Thomas  A.  Touchton,  minor,  filed  February  11,  1884.  The 
said  bond  is  in  the  sum  of  four  thousand  five  hundred  dollars, 
conditioned  that  the  said  Thomas  A.  Moody  shall  well  and  truly 
perform  all  the  duties  devolving  upon  him  as  such  guardian. 
The  said  bond  was  signed  by  T.  A.  Moody  as  principal,  and  by 
S.  C.  Nisbet,  L.  C.  Gilmore,  C.  F.  Schweer,  J.  P.  Klein  and  J.  W. 
Gray  as  sureties,  is  approved  by  the  county  judge,  and  bears  as 
indorsement  the  oath  of  the  said  Thomas  A.  Moody  to  well  and 
truly  perform  the  duties  devolving  upon  him  as  such  guardian. 

4.  The  like  bond  of  defendant  as  guardian  of  Etna  M.  Touch- 
ton,  minor,  filed  on  the  same  day,  conditioned  as  the  first  bond 
and  signed  by  the  same  sureties. 

5.  The  petition  of  S.  A.  Touchton  for  the  removal  of  Thomas 
A.  Moody  from  the  guardianship  of  the  said  minors  and  their 
estates,  which  reads  as  follows:  "And  now  comes  S.  A.  Touch- 
ton,  the  \mcle  of  the  said  Thomas  A.  and  Etna  M.  Touchton,  the 
minor  children  of  Kirk  B.  Touchton,  and  moves  the  court  to  re- 
move Thomas  A.  Moody,  the  guardian  of  the  persons  and  estate 
of  said  minors,  for  the  following  reasons,  to  wit: 
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''First,  Because  the  said  guardian  has  failed,  neglected  and 
refused  to  return  within  thirty  days  after  qualification  an  inven- 
tory and  list  of  the  claims  of  the  estate,  as  far  as  the  said  prop- 
erty has  come  to  his  knowledge  since  said  appointment  and 
qualification,  as  required  by  law. 

"Second.  Because  he  has  good  cause  to  believe  and  has  been 
credibly  informed  that  said  Moody  has  collected  the  money  due 
on  the  insurance  policy,  and  has  applied  the  same  to  the  pay- 
ment of  debts  contracted  by  said  guardian  in  his  own  individual 
business  for  the  purpose  of  speculating  and  advancing  his  own 
interests,  and  that  the  money  collected  on  said  policy  has  been 
and  is  being  misapplied  by  said  guardian  to  said  business,  and 
invested  in  cattle  and  placed  in  the  Indian  Territory,  out  of  the 
jurisdiction  of  said  court  and  beyond  the  limits  of  the  State  of 
Texas.  Wherefore  he  prays  that  the  said  guardian  be  removed, 
and  that  he  be  required  and  compelled  to  pay  all  of  the  money 
collected  on  said  policy,  and  all  other  moneys  belonging  to  said 
estate,  into  said  court,  together  with  a  list  of  the  property  of 
every  kind  belonging  to  said  estate,  instanter,  and  that  the  same 
be  disposed  in  the  future  by  the  order  of  said  court,  as  we  will 
ever  pray, 

"S.  A.  TOUCHTON, 

"By  Charles  Crbnshaw,  Attorney.'' 

6.  The  citation  issued  upon  the  foregoing  petition  to  the  said 
Thomas  A.  Moody,  issued  May  30,  1884,  and  returned  executed 
on  June  17,  1884. 

7.  The  following  report,  filed  August  18,  1884: 

-Thb  State  of  Texas,  )  j^  bounty  Court,  August  Term,  1884. 

County  of  Grayson.     )  o  > 

Estate  of  Kirk  B.  Touchton. 

Now  comes  T.  A.  Moody,  as  guardian  of  Thomas  A.  and  Etna 
M.  Touchton,  and  makes  this,  his  first  annual  report: 

He  charges  himself  with  the  amount  of  cash  which  he  re- 
ceived as  guardian  of  the  above  named  children,  to  wit,  four 
thousand  five  hundred  dollars,  which  is  all  the  property  he  ever 
received  belonging  to  said  minors. 

He  credits  himself  with  the  following  amounts  which  he  has 
paid: 
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To  A,  J.  Thompson,  clerk  Cooke  county  court,  as  costs. 

(Voucher  1) $2  90 

To  Blanton  &  Blanton,  attorney's  fee.    (Voucher  2) 25  00 

To  A.  B.  Person,  attorney's  fee  for  getting  out  guardian- 
ship papers,  for  which  he  will  get  voucher. .  . .'. 85  00 

He  has  paid  the  following  amounts  to  Mrs.  Touchton,  the 
mother  of  said  children,  for  their  and  her  support  while 
taking  care  of  them,  which  will  appear  by  voucher  4, 
herewith  filed: 

January  12,  1884 15  00 

February  24, 1884 25  00 

February  24, 1884 '. 25  00 

March  8,  1884 25  00 

March  15, 1884 15  00 

March  18, 1884 10  00 

March  29, 1884 20  00 

April  2,  1884 10  00 

April  11,  1884 25  00 

April  14, 1884 .12  00 

April  21, 1884 10  00 

April  28, 1884 10  00 

May  10,  1884 35  00 

May  27,  1884 15  00 

June  7,  1884 30  00 

.June  18,  1884 7  50 

June  27,1884 12  50 

July  3,  1884 10  00 

July  1 4,  1884 10  00 

Paid  to  Mrs.  Touchton  to  assist  in  buying  house  for  use 

of  herself  and  children,  including  said  wards 50  00 

Paid  R.  R.  Dulen  for  furniture  for  said  house  for  Mrs, 

Touchton  and  children 50  00 

Paid  for  improvement  on  place  used  by  Mrs.  Touchton 

and  children 15  00 

Bought  cow  for  use  of  said  wards 30  00 

$519  90 
He  has  allowed  a  claim  in  favor  of  Dr.  S.  E.  Nisbet  for 

fifty  dollars  for  medical  services  rendered  his  said  wards  f50  00 
He  has  also  allowed  a  claim  for  twenty-five  dollars  in 
favor  of  C.  K  Buckler,  fees  for  advice  and  making  this 

report "26  00 
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He  is  entitled  to  his  commission  on  four  thousand  five 
hundred  dollars^  which  he  received  after  he  was  ap- 
pointed guardian^  which  is • $215  00 

All  of  the  above  sums  added  together  make  a  total  of  eight 
hundred  and  nine  dollars  and  ninety  cents,  which,  deducted 
from  the  principal  received,  to  wit,  four  thousand,  five  hundred 
dollars,  leaves  a  balance  due  to  the  said  wards  of  three  thousand, 
four  hundred  and  ninety  dollars  and  ten  cents. 

''  Believing  he  had  the  right  to  do  so,  the  guardian  reports  that 
he  invested  the  remainder  of  said  money  in  cattle,  sheep  and 
goats,  but,  owing  to  the  decline  in  the  market  value  of  such 
stock,  and  the  loss  by  death  of  many  of  said  animals,  he  is  not 
now  able  to  turn  said  money  into  court,  or  to  report  the  same  as 
being  on  hands.  He  has,  or  will  soon  have,  one  good  note  of 
about  six  hundred  dollars,  arising  from  the  sale  of  a  portion  of 
the  cattle^  purchased  with  said  money,  which  note  is  perfectly 
solvent,  which  he  asks  to  be  received  by  the  court  as  part  of  the 
assets  of  the  said  minors'  estates,  and  that  he  receive  a  credit  for 
the  same.  That,  in  using  this  money  in  the  way  he  did,  he  did 
BO  by  the  advise  of  counsel,  and,  thinking,  as  he  had  given  a 
good  bond  for  it,  he  had  the  right  to  use  the  same  as  he  pleased. 
He  says  that  he  will  sell  everything  that  he  has  and  turn  the 
same  into  cash,  if  the  court  will  grant  him  a  little  time  to  do  so, 
and  thereby  will  be  able  to  pay  into  court  a  large  proportion 
of  the  amount  due  said  wards.  He  therefore  prays  for  time 
to  make  his  final  report,  and  that  the  above  items  be  allowed 
him.  T.  A.  Moody,  Guardian." 

Subscribed  and  sworn  to. 

8.  The  application  of  Henry  Hulen  for  appointment  as  guar- 
dian of  the  estate  of  the  minors  Thomas  A.  and  Etna  M.  Touch- 
ton,  vice  Thomas  A.  Moody,  removed,  which  application,  filed 
September  8, 1884,  sets  out  the  removal  of  said  Moody,  describes 
the  estates  as  described  in  the  original  application  of  said 
Moody,  less  eight  hundred  and  nine  dollars  and  ninety  cents 
claimed  by  Moody  in  his  first  annual  report,  and  recites  that  the 
application  is  made  upon  the  request  of  S.  A.  Touchton,  the 
uncle  of  said  minors. 

9  and  10.  The  bonds  of  the  said  Hulen  as  guardian,  signed  by 
said  Hulen  as  principali  and  by  John  T.  Walker  and  B.  0.  Peery 
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as  sureties,  one  filed  October  16, 1884,  and  the  other  November 
10,  1884,  and  each  being  in  the  sum  of  four  thousand  dollars. 

11.  The  order  of  the  county  court  appointing  Thomas  A. 
Moody  guardian  of  the  estates  of  the  said  minors,  entered  on 
the  eleventh  day  of  February,  1884. 

12.  The  following  order  of  the  county  court: 

"Estate  of  Thomas  A.  Touchton  et  aL,  mi- )     • 

nors,  Thomas  A.  Moody,  guardian.  )  ^^^  ^^'  ^^^^ 

"  It  appearing  to  the  court  that  a  complaint  has  been  filed  in 
this  court  alleging  a  failure  on  the  part  of  said  guardian  to  re- 
port and  file  an  inventory,  and  of  his  misappropriating  the  funds 
of  said  estate,  it  is  ordered  that  said  guardian  be  cited  to  answer 
said  complaint  within  twenty  days  after  adjournment  of  this 
court. '* 

13.  The  order  removing  the  said  Thomas  A.  Moody  as  the 
guardian  of  the  said  estates,  which  said  order,  caption  omitted, 
reads  as  follows: 

"  It  appearing  to  the  court  that  T.  A.  Moody,  guardian  of  the 
estate  of  Thomas  A.  and  Etna  M.  Touchton,  minors,  has  failed 
to  file  an  inventory  and  make  report  of  his  acts  as  such  guardian, 
and  answer  charges  as  required  by  order  of  this  court,  as  shown 
in  book  N,  at  page  176  of  the  probate  records  of  this  court,  it  is 
ordered  by  the  court  that  the  said  Moody  be  and  he  is  hereby  re- 
moved from  the  guardianship  of  said  minors,  and  C.  W.  Moore 
is  hereby  appointed  receiver  of  the  estate  of  said  minors,  with 
the  power  to  call  upon  said  Moody  for  an  account  of  all  his  acts 
as  guardian  of  said  minors.  It  is  further  ordered,  that  said  C. 
W.  Moore  enter  into  bond  in  the  sum  of  eight  thousand  dollars 
as  receiver  of  the  estates  of  said  minors.  It  is  further  ordered 
by  the  court  that  citations  issue  to  the  sureties  on  the  bond  of 
the  said  Moody  as  guardian  aforesaid,  commanding^  them  to  ap- 
pear at  the  October  term,  1884,  of  this  court,  and  show  cause,  if 
any  they  have,  why  judgment  should  not  be  had  against  them 
for  all  property  and  funds  that  have  passed  into  the  hands  of 
said  Moody  as  guardian,  and  for  all  damages  resulting  to  the  es- 
tates of  said  minors  by  reason  of  the  acts  and  conduct  of  said 
Moody." 

14.  The  order  of  the  county  court  appointing  H.  Hulen  guar- 
dian of  the  estates  of  the  said  minors,  entered  October  13, 1884. 
The  instruments  numbered  in  this  report  as  five,  six  and  thirteen 
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are  the  instruments  specifically  involved  in  the  first  ruling  of 
this  court  on  this  appeal. 

H.  Hulen  was  recalled  by  the  State,  and  testified  that  he  knew 
the  father  of  the  Touchton  children  in  his  life  time.    Their  said 
father,  Kirk  B.  Touchton,  was  a  Knight  of  Honor,  and  belonged 
to  the  same  lodge  to  which  the  witness  belonged,  and  which  was 
located  at  Gainesville.    The  said  Touchton  Was  drowned  in  Red 
river  in  December,  1883.    His  wife  and  children  then  lived  in 
Gainesville.    The  life  of  the  said  Touchton  was  insured  in  the 
said  Knights  of  Honor  for  the  sum  of  two  thousand  dollars. 
When  the  defendant,  who  was  the  brother  of  Mrs.  Touchton,  the 
widow  of  Kirk  Touchton,  deceased,  first  began  trying  to  secure 
the  guardianship  of  the  minors,  he  moved  his  said  sister  and  her 
said  children  from  Gainesville  to  Sherman.    The  witness  was 
•  one  of  the  trustees  of  the  Knights  of  Honor  lodge  to  which  Kirk 
Touchton  belonged.     That  lodge,  about  the  first  or  middle  of 
March,  1884,  paid  to  the  defendant,  as  the  guardian  of  the  estate 
of  the  said  minors,  a  check  for  the  sum  of  two  thousand  dollars, 
which  was  good  for  that  amount  at  any  of  the  banks,  and  was 
of  the  value  of  two  thousand  dollars  in  the  lawful  money  of  the 
United  States.    That  check  was  paid  to  the  defendant  as  guar- 
dian of  the  estates  of  the  said  minors,  and  as  the  property  of,  and 
for  the  benefit  of,  the  said  estates.    When  the  said  check  was 
paid  to  the  defendant,  he,  defendant,  the  widow  of  Kirk  Touch- 
ton  and  the  said  minor  children  were  living  in  Grayson  county. 
When  the  defendant  demanded  the  payment  of  the  said  life  in- 
surance policy,  the  witness  and  his  co-trustees  of  the  said  lodge 
informed  him  that  they  had  arranged  to  loan  the  money  to  a  re- 
sponsible party  in  Gainesville,  on  ample  real  estate  security,  at 
twelve  per  cent  per  annum  interest,  payable  annually,  until  the 
oldest  child  should  reach  majority,  and  recommended  the  said 
loan  to  him  as  a  safe  and  profitable  investment  of  the  money. 
Defendant  refused  to  entertain  the  proposition,  and  did  not  make 
the  loan  recommended,  but  witness  could  not  remember  what  he 
said  about  it.    When  the  witness  was  appointed  to  the  guardian- 
ship of  the  Touchton  children,  then  about  eight  and  six  years  re- 
spectively, he  made  a  demand  upon  the  defendant  for  the  funds 
in  his  hands  belonging  to  the  estate.    He  only  got  an  uncollect- 
able  note  for  seven  hundred  dollars  on  one  Witherspoon,  and 
seven  hundred  and  sixty-six  dollars  and  seventy-five  cents  from 
each  of  defendant's  four  bondsmen,  except  two  hundred  and 
sixty-six  dollars  and  seventy-five  cents  of  Doctor  Nisbet's  part» 
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which  has  not  jet  been  paid.  Witness  recovered  about  one 
hundred  and  ninety  dollars  for  cattle  sold  in  Jack  county.  Wit- 
ness was  now  the  guardian  of  the  Touchton  minors,  and  was 
now  living  in  Sherman. 

J.  W.  Gray  testified,  for  the  State,  that  he  knew  the  defendant. 
Before  the  appointment  of  the  defendant  as  the  guardian  of  the 
estate  of  Thomas  A.  and  Etna  M.  Touchton,  minor  children  of 
Kirk  B.  Touchton,  deceased,  was  made  out,  the  defendant  came 
to  witness  and  asked  the  witness  to  sign  his  guardian  bond  as 
surety,  which,  he  said,  was  merely  a  form  required  bylaw;  that 
he  could  not  use  or  invest  the  funds  of  the  estate  except  under 
the  express  order  of  the  probate  court,  and  that,  when  so  used 
or  invested  by  the  order  of  the  court,  the  said  order  would  pro- 
tect the  bondsmen  from  loss.  It  was  the  recollection  of  the  wit- 
ness that  defendant  then  said  something  about  investing  the 
estate  funds  in  cattle  under  order  of  court.  The  witness,  at  that 
time,  was  somewhat  interested  in  the  defendant's  affairs,  and 
finally,  when  defendant  appeared  to  encounter  trouble  in  making 
the  bond,  the  witness  signed  it  as  a  surety.  Defendant  at  that 
time  owed  the  witness  about  one  thousand  four  hundred  dollars, 
to  secure  the  payment  of  which  he  had  executed  to  the  witness 
a  mortgage  on  one  thousand  head  of  sheep  and  goats,  which  he 
claimed  to  own  in  Jack  county.  At  the  same  time  the  witness 
was  on  defendant's  note  to  the  City  Bank  of  Sherman  for  one 
thousand  dollars,  and  he,  defendant,  then  owed  the  said  bank 
about  six  hundred  dollars  besides.  He  then  owned  some  wagons 
and  eight  or  ten  horses,  and  claimed  to  own  three  hundred  head 
of  cattle  in  the  Dodge  pasture,  near  Sherman.  The  bond  was 
approved,  and  defendant  assumed  the  guardianship  of  the  estate. 

Some  time  in  May,  1884,  witness  heard  some  unfavorable  re- 
ports about  the  defendant's  management  of  the  estate,  and  went 
to  defendant  about  it.  Witness  knew  that  defendant  had  received 
two  thousand  dollars  from  the  Gainesville  Knights  of  Honor  for 
the  estate,  and  asked  what  he  had  done  with  that  money,  and 
what  other  moneys  had  come  to  his  hands  for  the  estate.  He 
told  the  witness  that  he  had  not  then  used  the  money,  and  that 
he  was  then  on  his  way  to  the  court  house  to  get  an  order  on 
which  to  collect  a  policy  of  two  thousand  dollars  due  the  minors 
from  the  Texas  Benevolent  Association  at  Waco.  He  said  that 
he  could  collect  the  said  two  thousand  dollars  by  getting  the 
proper  papers  and  going  to  Waco  for  it;  and  he^id  go  to  Waco, 
either  on  that  night  or  on  the  next  day.    When  he  came  back 
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from  Waco  the  witness  went  to  his  house  to  see  him,  and  asked 
him  how  he  succeeded,  and  told  him  that  Judge  Bledsoe,  the 
president  of  the  Sherman  City  Bank,  had  refused  to  take  With- 
erspoon  on  the  debt  owed  by  defendant  at  the  said  bank,  includ- 
ing the  one  thousand  dollar  note  on  which  the  witness  was 
security.  Defendant  replied  that  he  did  not  collect  the  two 
thousand  dollars  in  Waco,  and  that,  if  he  had,  he  could  not  use 
it  without  an  order  of  court.  Witness  then  told  him  that  he 
must  arrange  the  money  matter  at  the  bank,  and  he  replied  that 
he  would  do  so  that  day.  On  that  same  day  the  defendant, 
Saving  Witherspoon  as  security,  got  the  money  from  the  Mer- 
chants and  Planters  Bank,  in  Sherman,  and  paid  off  his  debt  at 
the  City  Bank.  Witherspoon  was  a  cattle  man,  who  then  and 
now  owned  cattle  in  the  Panhandle,  Greer  county  and  the  Indian 
Nation.  He  made  his  headquarters  in  Gainesville.  The  bondsmen 
soon  found  they  would  be  held  on  the  defendant's  guardianship 
bond,  and  got  together  and  had  a  conference  with  defendant. 
He  agreed  to  surrender  all  of  his  property  to  the  said  bondsmen, 
who  got  only  the  cattle  in  Dodge's  pasture,  which,  on  actual 
count,  numbered  only  two  himdred  and  fifteen  head,  which  was 
covered  by  a  mortgage  in  favor  of  Witherspoon,  who  finally  got 
them.  It  took  all  the  sheep  and  goats,  about  two  hundred  and 
fifty  head  of  each,  to  pay  the  mortgage  of  one  thousand  four 
hundred  dollars  which  the  witness  held  on  them.  On  a  compro- 
mise, concurred  in  and  consented  to  by  defendant,  the  bondsmen 
surrendered  all  claim  against  the  cattle,  and  agreed  to  pay  each 
(there  being  four  bondsmen)  seven  hundred  and  sixty-six  dollars 
and  seventy-five  cents,  and  Witherspoon  gave  his  note  for  seven 
hundred  dollars  to  H.  Hulen,  the  newly  appointed  guardian. 
Witness  paid  his  i>art.  About  fifteen  he€td  of  cattle  in  Jack 
county  were  turned  over*  to  Doctor  Nisbet,  to  be  sold  for  the 
benefit  of  the  estate.  They  realized  about  one  hundred  and 
ninety  dollars.  Defendant  "showed  up"  no  other  property.  He 
claimed  to  own  that  property  when  the  witness  signed  his  bond. 
He  claimed  that  the  cattle  in  the  Dodge  pasture  numbered  three 
hundred  and  eighty-five  head,  and  when  they  counted  out  only 
two  himdred  and  fifteen  head,  he  offered  no  other  explanation 
than  that  seventy  head  must  have  escaped  from  the  pasture.  He 
claimed  the  said  cattle,  sheep  and  goats  as  his  property,  and 
never  as  the  property  of  the  estate  of  the  Touchton  minors.  He 
denied  that  he  had  any  cattle  in  the  Indian  Territory.  He  told 
witness  that  he  invested  the  estate  money  in  cattle,  but  never 
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said  how  many  he  bought,  how  much  he  paid,  from  whom  he 
bought,  or  where  the  said  cattle  were.  He  had  never  refunded 
a  dollar  paid  by  witness  on  his  bond.  His  reputation  for  honesty 
was  good  up  to  his  management  of  this  estate. 

Charles  Dorchester  testified,  for  the  State,  that  he  was  the 
cashier  of  the  Merchants  and  Planters  bank  of  Sherman.  The 
defendant  deposited  in  the  said  bank,  on  the  thirtieth  day  of 
May,  1884,  the  sum  of  one  thousand  nine  hundred  and  eighty 
dollars  in  money,  which,  he  said  at  the  time  of  deposit,  he  got 
at  Waco.  The  said  money  belonged  to  the  estate  of  the  Touch- 
ton  minors,  and  was  in  the  hands  of  the  defendant  as  the  guard- 
ian of  said  estate.  On  the  same  day  the  defendant,  on  his  note, 
signed  by  Witherspoon  as  surety,  borrowed  of  the  bank  the  sum 
of  one  thousand  five  hundred  and  eighty  dollars  in  money.  AU 
of  the  money  referred  to  was  deposited  in  the  name  of  T.  A. 
Moody.  On  that  same  day  the  defendant  drew  from  the  bank 
the  sum  of  eight  hundred  and  forty  dollars.  On  the  next  day 
he  drew,  in  five  different  checks,  the  sum  of  two  thousand  four 
hundred  and  ninety-nine  dollars.  He  drew  small  amounts  every 
day  imtil  June  9,  when  his  account  was  found  td  be  over- 
drawn to  the  amount  of  thirty-six  dollars.  On  the  fourteenth  of 
the  said  June  he  deposited  with  the  bank  the  sum  of  thirty-six 
dollars,  previously  overdrawn,  and  closed  his  account  with  the 
bank,  and  has  had  no  account  or  deposit  with  it  since.  He  never 
did  have  an  account  with  the  bank  as  guardian.  His  account 
was  strictly  individual.  Witness  did  not  know  what  he  did 
with  the  moneys  he  deposited  with,  borrowed  from  and  drew 
out  of  the  bank.  His  checks  were  returned  to  him  shortly  after 
his  account  was  closed.  The  deposit  of  one  thousand  nine  hun- 
dred and  eighty  dollars  was  a  draft  on  a  Waco  bank,  for  which, 
he  said,  he  had  discounted  a  two  thousand  dollar  claim.  With- 
erspoon paid  the  one  thousand  five  hundred  and  eighty  doUars 
obtained  by  defendant  from  the  bank,  and  it  was  the  under- 
standing of  the  witness  that  he,  Witherspoon,  got  the  defend- 
ant's cattle. 

J.  P.  Klein  testified,  for  the  State,  that  he  was  one  of  the  sure- 
ties on  the  defendant's  bond  as  guardian  of  the  estate  of  the 
Touchton  minors.  As  such  bondsman  he  had  paid  seven  hundred 
and  sixty-six  dollars  and  seventy-five  cents,  the  amount  assessed 
against  him  to  make  up  the  defendant's  liability  to  the  estate. 
The  other  three  bondsmen  paid  a  like  sum  Witness  had  never 
been  reimbursed,  either  in  whole  or  in  part,  for  the  sum  so  paid 
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by  him.  Witness,  on  or  about  May  24,  1884,  heard  that  there 
was  trouble  brewing  about  the  management  of  the  estate,  and 
went  to  see  defendant  about  it.  He  found  the  defendant  at  the 
court  house  door,  going  to  the  county  judge  to  get  authority  to 
draw  the  two  thousand  dollars  at  Waco  due  from  the  Texas 
Benevolent  Association.  Defendant  then  told  witness  that  there 
wa3  no  truth  in  the  nmaors  affecting  the  estate,  and  that  he  had 
as  yet  got  no  money  belonging  to  the  said  minor  children.  The 
defendant,  when  he  asked  witness  to  sign  his  bond,  told  him 
that  such  bond  was  merely  a  form  required  by  law,  and  that  the 
money  coming  to  the  estate  could  only  be  applied  under  order  of 
court,  which  order  would  protect  the  sureties.  Witness  knew 
of  one  visit  that  defendant  paid  to  the  Indian  Territory  in  the 
spring  of  1884,  and  he  went  to  Jack  county  several  times.  When 
he  went  to  the  Indian  Territory  on  the  occasion  referred  to  by 
the  witness,  he  said  that  he  was  going  to  look  after  the  interests 
of  his  wards.  Witness  did  not  know  what  the  defendant  did 
with  the  money  of  his  wards.  Witness  knew  of  no  cattle 
owned  by  defendant  except  those  he  had  in  Grayson  county. 

Charles  Crenshaw  testified,  for  the  State,  that  he  was  the  at- 
torney employed  by  the  uncle  of  the  minors,  Thomas  A.  and 
Etna  M.  Touchton,  to  contest  the  defendant's  application  for  the 
appointment  of  guardian.  After  the  defendant's  appointment  a 
contest  was  made  on  his  bond,  and  he  was  compelled  to  execute 
a  new  bond.  Late  in  April,  1884,  the  witness  met  the  defendant 
in  Sherman  and  told  him  that  he,  witness,  had  been  employed 
by  the  uncle  of  the  children  to  examine  into  current  reports  af- 
fecting his  management  of  the  Touchton  estate.  Defendant  re- 
plied that  he  had  received  the  two  thousand  dollars  due  from  the 
Gainesville  Lodge  of  Knights  of  Honor,  and  about  three  hundred 
dollars  from  the  estate  of  Kirk  Touchton,  deceased.  Witness 
directed  him  not  to  use  any  of  those  moneys  either  for  himself 
or  for  the  children,  without  an  order  of  court,  and  warned  him 
if  he  did  his  bondsmen  would  be  held  liable  and  he  would  com- 
mit a  penitentiary  offense.  When  the  witness,  two  or  three 
weeks  before  he  filed  the  complaint  in  the  county  court,  told  the 
defendant  that  he  was  reported  to  be  buying  cattle,  sheep  and 
goats  with  the  money  of  his  wards,  he  denied  it. 

Joseph  Bledsoe  testified  that  he  was  the  president  of  the  City 
Bank  of  Sherman,  and  held  that  position  in  1884.  The  defend- 
ant did  not  have  an  account  at  that  bank  as  an  individual,  nor 
as  guardian  of  any  estate,  in  1884,  nor  at  any  other  time.    He  at 
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one  time  owed  the  City  Bank,  and,  on  the  thirtieth  day  of 
May,  1884,  he  settled  that  debt  with  money  which  he  said  he 
obtained  from  the  Merchants  and  Planters  Bank,  on  paper 
signed  by  Witherspoon  as  security.  Witness  had  long  known 
the  defendant.  Prior  to  this  estate  matter,  the  defendant's  repu- 
tation for  honesty  was  good. 

C.  N.  Buckler  testified,  for  the  State,  that  he  was  the  attorney 
of  the  defendant  in  this  case,  and  acted  as  attorney  for  him  in 
making  his  report  as  guardian.  The  witness  knew  of  no  other 
report  of  the  defendant  as  guardian  than  that  in  evidence.  De- 
fendant made  to  witness,  at  the  time  of  making  that  report,  no 
statements  other  than  those  embodied  in  the  report.  Witness 
did  not  know  what  defendcmt  had  done  with  the  money  of  the 
Touchton  heirs.  Cross  examined,  the  witness  stated  that 
defendant  came  to  his  office  on  the  day  the  report  was  made,  and 
told  witness  that  he  wanted  him  to  prepare  the  said  report;  that 
he  was  not  able  to  turn  the  estate  money  into  court,  as  he  had 
invested  and  lost  it.  He  said  that  he  bought  cattle,  sheep  and 
goats  with  it,  but  many  of  the  goats  and  sheep  died,  and  the  cat- 
tle had  greatly  depreciated  in  the  market.  Witness  then  told 
defendant  that  if  he  could  not  report  the  money  on  hand,  he  had 
better  report  the  facts  as  they  existed,  and  accordingly  witness 
prepared  the  report  in  evidence. 

S.  D.  Steedman  testified,  for  the  State,  that  he  was  county 
judge  of  Grayson  county,  in  1884.  He  never  as  such  coimty 
judge  or  otherwise  authorized  the  defendant  to  use  the  funds 
belonging  to  the  estate  of  the  Touchton  heirs,  of  which  he  was 
guardian.  Witness  told  the  defendant  that  he  could  apply  the 
money  only  by  order  of  the  court,  and  that  it  must  be  invested 
or  witness  would  charge  him  with  interest  on  the  same,  and  that 
he  always  exacted  twelve  per  cent  from  guardians  who  failed 
or  neglected  to  properly  invest  their  trust  funds.  Defendant 
then  said  that  he  wanted  to  invest  the  money  in  cattle.  Wit- 
ness told  him  in  reply  that  it  might  pay  to  so  invest  it,  but  that 
such  investment  would  have  to  be  approved  by  the  court.  He 
never  applied  to  witness  for  an  order  to  invest  the  funds  in  any. 
way.  Witness  instructed  the  defendant  fully  as  to  the  law 
which  should  govern  his  transactions  as  g^uardian.  On  his  cross 
examination,  the  witness  said  that  he  told  defendant  that  guard, 
ians  had  failed  to  invest  the  funds  of  their  wards,  and  that  he 
had  taxed  them  twelve  per  cent  interest  on  the  funds  on  hand. 
He  spoke  of  the  case  of  J.  H.  Britten,  the  guardian  of  the  Lemon 
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heirs,  who  reported  certain  uninvested  trust  funds  on  hand,  aiid 
who,  when  the  witness  taxed  him  the  twelve  per  cent  interest, 
paid  it. 

The  State  rested. 

S.  C.  Nisbet  was  the  first  witness  for  the  defense.  He  was  one 
of  the  sureties  on  the  defendant's  guardianship  bond,  and  as 
such  had  paid  the  amount  of  the  deficit  assessed  against  him.  He 
had  known  the  defendant  for  eight  or  nine  years,  during  which 
time  the  defendant  had  maintained  an  excellent  reputation  for 
honesty  and  fair  dealing.  The  witness  knew  that  the  defendant 
purchased  some  cattle  in  1884,  and  that  the  price  of  cattle  de- 
clined greatly  in  the  winter  of  1883-4.  Defendant,  when  he  was 
removed  from  the  guardianship  of  the  estate  of  the  Touchton 
minors,  had  about  four  thousand  dollars  worth  of  cattle  in 
the  Dodge  pasture  near  Shem^an.  Witherspoon  had  a  claim 
on  them.  They  formed  the  basis  of  a  compromise  between  the 
sureties  and  Witherspoon,  the  defendant  and  Hulen,  his  suc- 
cessor as  guardian  concurring.  Defendant  followed  wood 
hauling  after  he  was  broken  up  in  business,  and  continued 
to  follow  that  business  for  some  months  after  he  was  re- 
moved from  the  guardianship.  The  price  of  cattle  began  to 
fall  in  the  winter  of  1883.  Witness  was  interested  in  the  cat- 
tle business  to  some  extent,  and  sold  cattle  in  1884  for  fifteen 
dollars  per  head,  for  which  during  the  previous  year  he  could 
have  gotten  twenty  dollars  per  head.  Witness  was  at  the 
defendant's  ranch,  in  Grayson  county  in  1884,  and  saw  the  cattle 
belonging  to  the  defendcmt,  which,  he  was  satisfied,  were  then 
worth  at  least  four  thousand  dollars.  In  the  spring  and  summer 
of  1884,  the  defendant  bought  fifty  head  of  cattle  from  Gudgell, 
in  Grayson  county.  After  the  removal  of  the  defendant  from 
the  guardianship,  all  the  cattle  described  were  turned  over  to 
witness  as  the  representative  of  the  sureties,  and  witness  sold 
them  to  Witherspoon.  The  sureties  knew  at  that  time  that 
Witherspoon  had  a  claim  on  the  cattle,  but  they  undertook  the 
liquidation  of  that  claim  in  order  to  secure  the  benefit  of  what- 
ever margin  over  the  amount  of  the  debt  could  be  realized.  That 
amoimted  to  seven  hundJred  dollars,  for  which  Witherspoon 
executed  his  note,  which  note  the  new  guardian  accepted  in  part 
liquidation  of  the  claim  against  the  bondsmen.  A  few  cattle  in 
Jack  county  were  turned  over  to  the  sureties  by  the  defendant. 
Defendant  went  to  Jack  county  and  brought  those  animals  to 
witness.    A  few  head  were  also  found  at  large  in  Grayson  coim- 
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ty,  and  were  turned  over  to  the  sureties  by  the  defendant.  The 
fence  around  the  Dodge  pasture,  in  which  defendant  kept  his 
cattle,  was  a  very  poor  one.  It  was  but  three  wires  high,  and 
some  of  the  posts  were  down. 

Cross  examined,  the  witness  said  that  he  was  not  present  when 
defendant  bought  the  Gudgell  or  any  other  cattle^  nor  did  he 
know  the  exact  date  of  the  Gudgell  or  any  other  purchase. 
Gudgell  was  living  about  three  miles  from  Sherman,  but  witness 
could  not  explain  why  he  was  not  in  court  to  testify.  He  did  not 
know  whether  the  defendant  bought  the  Gudgell  cattle  with 
money  he  saved  from  his  grocery  business  or  not.  The  twelve 
head  of  cattle  found  at  large  were  animals  that  escaped  from  the 
Dodge  pasture.  Defendant  executed  to  his  sureties  a  mortgage 
ou  his  property.  Witness  knew  of  no  other  property  owned  by 
defendant  than  that  embraced  in  the  mortgage.  The  witness 
still  owed  the  guardian  of  the  Touchton  heirs  two  hundred  dol- 
lars or  over,  which  was  amply  secured.  Defendant  had  never 
Fettled  with  or  reimbursed  the  witness  in  secret.  The  mortgage 
referred  to  by  the  witness  was  introduced  in  evidence.  It  reads 
as  follows: 

The  State  op  Texas,  ) 
County  of  Grayson,  j 
In  consideration  of  the  Bum  of  one  dollar  to  me  in  hand  paid, 
the  receipt  of  which  is  hereby  acknowledged,  I,  T.  A.  Moody, 
the  undersigned,  have  this  day  sold  to  S.  C.  Nisbet,  of  Grayson 
county,  Texas,  one  thousand  head  of  sheep  and  goats,  now  ia 
Jack  county,  Texas,  about  eight  miles  from  Jacksboro,  and  in 
the  charge  of  Jesse  Taylor;  twent-eight  head  (more  or  less)  of 
stock  cattle  in  same  county  f^nd  place,  branded  TUT  and  TXM. 
The  above  mentioned  sheep  are  sold  on  conditions  hereinafter 
mentioned,  and  to  the  legal  rights  of  J.  W.  Gray,  imder  a  bill  of 
sale  he  holds  for  them.  Three  hundred  and  thirty-five  head  of 
cattle,  some  of.  which  are  in  Mrs.  Dodge's  pasture,  some  in  the 
city  of  Sherman,  being  stock  cattle  branded  GUS.  This  includes 
all  the  cattle  except  sixty-five  head  sold  to  Mathews;  ten  head 
of  horses,  now  in  Grayson  county,  to  wit,  one  roan  l)^£e,  two 
bay  horses,  one  five  and  the  other  six  years  old;  tw7  brown 
horses,  one  seven,  the  other  eight;  one  roan,  nine  years  old;  one 
bay  horse,  eight  years  old;  one  bay  mare  (and  colt),  four  years 
old;  one  two  horse  wagon  and  harness;  nine  acres  potatoes  and 
onions  now  in  the  ground,  to  be  dug  and  marketed  by  Moody 
and  the  proceeds  paid  to  Nisbet,  he  to  hold  the  same  on  deposit. 
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subject  to  the  conditions  of  the  obligation.  This  sale  and  con- 
veyance, however,  is  intended  as  a  trust  as  the  better  securing 
J.  W.  Gray,  J.  P.  Schweer,  G.  P.  Klein,  L.  G.  Gilmore  and  S.  C. 
Nisbet,  who,  on  or  about  the  eleventh  day  of  February,  1884, 
subscribed  their  names  upon  two  certain  guardian's  bonds,  given 
by  said  T.  A.  Moody  as  principal,  in  the  county  court  of  Gray- 
son county,  Texas,  each  for  the  sum  of  forty-five  hundred  dol- 
lars, as  guardian  for Touchton  and Touchton.    Now,  if 

the  said  T.  A.  Moody,  as  guardian  of  said  children,  shall  fully  ac- 
count, pay  off  and  discharge  all  liabilities  against  him  that  may 
now  or  hereafter  arise  under  said  bond,  and  receiye  full  acquit- 
tance for  all  siuns  that  he  may  be  liable  to  said  children  for,  from 
the  proper  person  or  legal  authority,  then  in  that  case  this  trans- 
fer and  conveyance  shall  become  null  and  void;  but  until  such 
settlement  and  payment  is  fully  made,  the  said  S.  G.  Nisbet,  as 
trustee  for  the  sureties  aforesaid,  shall  have  the  title  and  owner- 
ship of  the  above  property,  and  in  case  of  default  or  failure  to 
accoimt  for  and  pay  all  or  any  part  of  said  bonds,  and  these 
sureties  shall  become  liable  to  pay  all  or  any  part  of  said  bonds, 
then  in  that  case  the  said  S.  C.  Nisbet,  trustee  as  aforesaid,  shall 
take  possession  of  the  said  property,  and  the  said  T.  A.  Moody 
agrees  to  surrender  and  deliver  possession  of  same  in  good  order 
to  said  Nisbet,  or  any  one  thereunto  authorized  by  him,  and  if 
he  deem  fit,  to  sell  the  same  at  public  auction  or  at  private  sale, 
either  with  or  without  possession.  In  case,  however,  of  public 
sale,  the  same  shall  be  sold  in  front  of  the  court  house  door,  in 
the  city  of  Sherman,  Grayson  county,  Texas,  first  giving  ten 
days  notice  by  posting  the  same,  at  the.  court  house,  or  by  per- 
sonal notice  to  the  said  Moody.  Either  party  may  become  the 
purchaser  of  the  said  property.  Such  of  said  property  as  can  be 
conveniently  brought  to  said  sale  shall  be  there  exposed;  such 
as  can  not  shall  be  sold  as  it  runs.  The  proceeds  of  such  sale, 
whether  public  or  private,  after  deducting  costs  and  expenses, 
shall  be  applied  to  the  payment  of  cmy  simi  of  money  the  said 
sureties  or  either  of  them  shall  have  to  pay,  or  have  paid,  or  be 
liable  to  pay,  on  both  or  either  of  said  guardian  bonds.  And  it 
is  furth#ffcipulated  that  said  property  shall  not  be  sold,  encum- 
bered, or  removed  out  of  the  county  of  Grayson  or  Jack,  imtil 
the  matters  herein  are  settled.  Any  surplus  over  liabilities  and 
costs  are  to  be  refimded  to  the  said  Moody. 
**  Witness  my  hand,  this  22nd  day  of  July,  1884. 

"T.  A.  MooDT.*' 
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Mrs.  Mary  E.  Wood  testified,  for.  the  defense,  that  she  was  the 
sister  of  the  defendant,  and  the  mother  of  the  minors,  Thomas 
A.  and  Etna  M.  Touchton,  now  the  wards  of  H.  Hulen.  Witness 
brought  the  said  children  to  Sherman  about  February  1,  1884 
Defendant,  who  was  dealing  in  cattle  in  1884,  told  witness  that 
he  was  going  to  invest  her  children's  money  in  cattle.  Mr.  Per- 
sons was  then  the  defendant's  legal  adviser.  Witness  and  de- 
fendant discussed  the  investment  of  the  children's  money,  and 
concurred  in  the  opinion  that  the  interests  of  the  children  could 
be  best  subserved  by  investing  the  money  in  cattle.  Witness 
knew,  as  a  matter  of  fact,  that  defendant  purchased  cattle  after 
he  got  the  children's  money.  Witness  was  living  in  Gainesville 
when  her  husband,  Kirk  Touchton,  died.  On  her  cross  exam- 
ination, the  witness  declared  that  she  did  not  live  on  her  chil- 
dren's money  in  1884.  She  did  not  arrange  with  defendant  to 
use  that  money.  She  did  not  agree  with  defendant  that  the  said 
money  should  be  used  between  her  and  defendant.  She  did  not 
pay  for  her  house  with  the  money,  nor  any  part  of  the  money, 
of  her  children.  She  did  not  buy  any  furniture  with  their 
money.  She  did  not  use  any  of  their  money,  except  a  few  dol- 
lars with  which  she  paid  a  doctor's  bill,  and  to  procure  a  few 
necessaries  for  the  said  children.  Witness's  attention  was  here 
called  to  the  defendant's  report  as  guardian,  and  particularly 
to  the  items  of  cash  furnished  her  to  the  amount  of  about  sixty 
dollars  per  month  for  six  months,  fifty  dollars  paid  on  her 
home,  fifty  dollars  to  Dulen  for  furniture,  fifteen  dollars  for  re- 
pairs, and  thirty  dollars  for  a  cow.  Asked  to  explain  these  mat- 
ters, the  witness  remained  silent  until  pressed  by  the  State's 
counsel,  when  she  replied:  "  I  can't  say  about  the  cash,  but  he 
did  buy  me  some  furniture,  and  did  pay  fifty  dollars  on  my 
house,  which  I  afterwards  sold,  and  did  not  pay  any  part  of  the 
money  back  to  the  children's  estate.  Mr.  Touchton  died  in  De- 
cember, 1883,  and  I  married  Mr.  Wood  in  August,  1884.  The 
four  thousand  dollars  insurance  on  Touchton's  life  was  for  the 
children  in  their  own  right.  Defendant  collected  it  all.  I  bad 
two  other  children  by  a  former  husband.  We  lived  on  the 
money  that  the  defendant  gave  us  in  the  spring  of  1884,  and 
what  I  had.  I  had  no  other  income  except  twelve  dollars  and 
fifty  cents  per  month  rents,  and  did  not  collect  all  of  that." 

Joseph  Argo  testified,  for  the  defense,  that  he  worked  for  the 
defendant  up  to  and  for  some  time  previous  to  May  1, 1884.  When 
witness  left  defendant's  employ,  defendant  had  three  hundred  and 
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twenty-five  head  of  cattle  in  the  Dodgo  pasture.  The  fence  around 
that  pasture  was  a  very  poor  one.  Witness  clerked  for  the  de- 
f endfimt when  he  was  in  the  grocery  business.  Defendant  bought 
the  said  cattle  after  he  went  out  of  the  grocery  business.  The 
witness  never,  at  any  time,  drove  any  cattle  to  the  Indian  Terri- 
tory for  the  defendant,  and  he  knew  of  none  having  been  driven 
to  that  Territory  for  the  defendant. 

The  defendant's  wife  testified,  in  his  behalf,  that  she  knew  the 
defendant  dealt  in  cattle  in  1884.  He  had  at  least  one  hundred 
head  of  cattle  in  his  lot  in  Sherman,  during  that  year.  He  had 
no  cattle  in  the  Indian  Territory,  nor  did  he  visit  the  Indian 
Territory  during  the  year  1884.  Defendant  had  no  property  left 
over  his  assignment  to  the  sureties  on  his  bond. 

On  her  cross  examination,  witness  said  that  defendant  went 
into  the  grocery  business  after  he  quit  the  wood  hauling  business. 
She  did  not  know  of  her  own  knowledge  where  he  got  the  money 
with  which  he  bought  his  stock  of  groceries.  She  did  not  know 
of  her  own  knowledge  of  whom  he  purchased  cattle,  nor  what, 
if  he  ever  had  any,  became  of  his  bills  of  sale. 

Grove  Henry  testified,  for  the  defense,  that  he  had  known  the 
defendfimt  since  1878.  Defendant's  business,  at  present,  was  that 
of  clerk  in  the  grocery  store  of  his  sister-in-law.  Miss  Laura 
Hopson.  His  reputation  for  honesty,  prior  to  the  transactions 
arising  out  of  his  management  of  the  estate  of  the  Touchton 
minors,  was  good. 

R.  E.  Smith  testified,  for  the  defense,  that  he  had  known  the 
defendant  for  several  years,  and  knew  that  his  general  reputation 
for  honesty  in  Sherman  was  good. 

Messrs.  Cole  and  Warrick  testified  that,  prior  to  the  troubles 
arising  out  of  the  estate  matters,  defendant's  reputation  for  hon- 
esty in  Sherman  was  good. 

Charley  Newton  testified,  for  the  defense,  that  he  had  the 
Dodge  pasture  rented  during  the  year  preceding  the  year  it  was 
rented  by  the  defendant.  The  fence  around  that  pasture  was  a 
poor  one,  and  the  witness,  although  he  kept  men  on  guard,  lost 
thirteen  head  of  cattle  by  escape. 

Qus  Moody,  the  defendant's  brother,  testified  that  he  knew  as 
a  matter  of  fact  that  defendant  had  three  hundred  and  twenty- 
five  head  of  cattle  in  a  pasture  in  the  spring  of  1884.  He  bought 
those  cattle  during  that  spring,  which  was  after  he  retired  from 
the  grocery  business. 

Miss  Laura  Hopson  testified,  for  the  defense,  that  she  owned 
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the  grocery  establishment  which  the  defendant  was  now  man- 
aging. Defendant  had  no  interest  in  that  business  other  than  as 
employe  on  a  salary.    He  never  invested  a  cent  in  that  business. 

On  her  cross  examination  the  witness  stated  that  defendant 
began  business  for  her  in  April,  1886,  on  one  hundred  and  twen- 
ty-five dollars  furnished  by  witness.  She  had  since  drawn  about 
one  thousand  five  hundred  dollars  from  the  establishment,  and 
now  owned  the  stock,  which  was  a  good  one.  She  had  paid  and 
was  paying  defendant  one  thousand  dollars  per  annimi  for  his 
work.  He  was  exclusive  manager  of  that  business.  Witness 
managed  the  book  store,  in  which  she  owned  a  one-half  interest, 
worth  about  one  thousand  dollars.  Defendant's  wife  knew  all 
about  her  husband's  business. 

The  defense  rested. 

A.  B.  Persons  testified,  for  the  State,  in  rebuttal,  that  he  was  an 
attorney  at  law,  and  was  employed  by  defendant  to  get  out  the 
guardianship  papers  for  him.  Witness's  employment  ceased 
with  the  defendant's  appointment.  Witness  never  advised  with 
defendant  about  the  investment  of  the  trust  funds.  Defendant 
once  said  something  about  investing  the^  money  in  cattle,  and 
witness  referred  him  to  the  county  judge. 

The  State  closed. 

Mrs.  Mary  Wood,  recalled  by  the  defense,  in  rebuttal,  testified 
that  she  heard  the  defendant  tell  lawyer  Persons  that  he  thought 
of  investing  the  trust  funds  in  cattle.  Persons  replied,  in  effect, 
that  he  thought  the  investment  a  safe  and  good  one. 

Grove  Henry,  recalled,  testified  in  behalf  of  the  defense  that 
the  grocery  store  managed  now  by  the  defendant  was  conducted 
in  the  name  of  Miss  Laura  Hopson.  The  firm  represented  by 
witness  had  sold  that  establishment  (Miss  Hopson's)  six  thou- 
sand dollars  worth  of  goods  since  defendant  opened  it;  six  hun- 
dred dollars  worth  of  which  was  sold  during  the  month  preceding  - 
this  trial. 

The  motion  for  a  new  trial  raised  the  questions  discussed  in 
the  opinion^ 

Gilbert,  Pasco  &  Russell,  and  C.  N.  Buckler  and  J.  D.  Woods, 
filed  separate  briefs  and  arguments  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney  Gtoneral,  for  the  State. 

WiLLSON,  Judge.    It  was  error  to  admit  in  evidence  against 
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the  defendant  the  petition,  citation  and  judgment  referred  to  in 
bill  of  exception  No.  3.  These  matters  were  hearsay,  were  in  no 
manner  relevant  to  the  issue  on  trial,  and  tended  in  no  degree 
to  throw  legitimate  light  upon  that  issue.  They  were  not 
admissions,  either  express  or  by  acquiescence,  made  by  the 
defendant.  We  know  of  no  rule  of  evidence  which  rendered 
them  admissible  for  any  purpose,  and  the  recitals  and  statements 
therein  contained  are  such  as  would  be  very  likely  to  improperly 
influence  the  minds  of  a  jury  adversely  to  the  defendant. 
(1  Greenleaf  Ev.,  sees.  537,  538,  539;  Pinckford  v.  The  State,  13 
Texas  Ct.  App.,  468;  Allison  v.  The  State,  14  Texas  Ct.  App., 
402.) 

But,  even  if  the  said  testimony  had  been  admissible  for  the 
purpose  named  by  the  learned  trial  judge,  it  was  material  error 
to  fail  to  instruct  the  jury  that  it  could  be  considered  by  them 
for  that  purpose  alone.  (Pinckford  v.  The  State,  supra;  May- 
field  V.  The  State,  23  Texas  Ct.  App.,  645;  Whalen  v.  The  State, 
Id.,  598,  and  cases  there  cited;  Maines  v.  The  State,  Id.,  568.) 

We  are  not  prepared  to  say  that  the  testimony  of  the  witness 
Hulen  is  incompetent.  As  a  circumstance  bearing  upon  defend- 
ant's intent  in  relation  to  the  fund  in  his  charge,  we  think  it  was 
admissible,  although  remote. 

With  respect  to  the  charge  of  the  court,  it  is  not  materially 
erroneous  except  in  the  particular  above  mentioned.  When  con- 
sidered as  a  whole,  it  sufficiently  and  correctly  explains  the  law 
of  the  case. 

Because  the  court  erred  in  the  admission  in  evidence  of  the 
petition,  citation  and  judgment  referred  to  in  defendant's  bill  of 
exception  No.  3,  the  judgment  is  reversed  and  the  cause  is 
remanded. 

^    Reversed  and  remanded. 

Opinion  delivered  December  14^  1887, 
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No.  2743. 
Sam  Gentbt  v.  The  State. 

1.  Theft— Eyidbnce.— See  the  statement  of  the  ease  for  evidenee  upon  a 

trial  for  theft  held  to  be  inadmissible,  because  hearsay. 

2.  SAMU—PRUrCIFAL  OFFBNDBRS.~CHAReB  OF  THE  COURT  instmoted  the 

jury  to  ''find  the  defendant  guilty  if  he  and  Homer  Smith  were  aotiog 
together  fraudulently,  and  the  horses  were  taken  by  either  of  them.^ 
Held,  erroneous.  The  charge  should  have  been  to  the  effect  that,  to 
ooDstitute  the  defendant  a  principal  in  the  theft,  he  must  have  taken 
the  horses  himself,  or  must  have  acted  together  with  Homer  Smith  in 
committing  the  theft,  knowing  at  the  time  the  fraudulent  intent  of  said 
Smith,  and,  it  not  present  with  Smith  at  the  time  of  the  commission  of 
the  theft  by  said  Smith,  must  have  been  aotiog  ii»ith  him  at  the  very 
time  of  the  commission  of  said  theft  in  pursuance  of  a  common  desiga 
CTisting  between  them  to  commit  the  theft. 

Appeal  from  the  District  Court  of  Falls.  Tried  below  before 
the  Hon.  Eugene  Williams. 

The  conviction  was  for  horse  theft,  and  the  penalty  assessed 
was  a  term  of  five  years  in  the  penitentiary. 

Bob  ELineman,  the  first  witness  sworn  for  the  State,  testified 
that  he  was  the  son  of  S.  Hineman,  and  lived  at  Blue  Bidge,  in 
Falls  county,  Texas,  about  four  miles  distant  from  the  house  of 
the  defendant.  Mr.  William  Nance,  the  owner  of  the  alleged 
stolen  animal,  lived  with  the  witness.  S.  Hineman,  the  wit- 
ness's father,  owned  a  gray  mare  and  a  gray  gelding,  whose 
range,  when  at  large,  was « on  and  across  the  little  Brazos,  in 
Falls  county,  Texas,  covering  4  distance  of  three  or  four  miles 
from  the  residence  of  the  witness.  William  Nance  had  a  sorrel 
horse  which  ran  with  S.  Hineman's  two  horses.  The  horses  thus 
described  were  taken  from  their  said  accustomed  range  on  or 
about  June  19,  1886.  The  Hineman  mare  had  a  bell  on  when 
she  disappeared.  On  the  twenty-second  day  of  June  a  man 
named  Popenjoy  found  the  bell  and  brought  it  home.  The  gray 
mare  was  a  very  large  animal,  fully  sixteen  and  a  half  hands 
high.  Witness  and  John  Walker  conmaenced  the  search  for  the 
said  animals  on  the  twenty-third  day  of  June.  They  went  first 
to  Marlin,  in  Falls  county,  and  thence  to  the  Brazos,  and  thence, 
upon  information  there  obtained,  they  went  to  Gatesville,  in 
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Coryell  county,  and  thence  through  Hamilton  county  to  Brady 
City,  in  McCulloch  county,  at  which  latter  place  they  f oimd  the 
defendant  and  one  Homer  Smith  in  jail. 

Witness  found  the  gray  mare  in  Brady  City,  at  which  place  he 
also  found  the  dead  body  of  the  sorrel  horse  mentioned  in  this  - 
indictment.  He  got  the  gray  horse  in  Hamilton  county.  Wit- 
ness and  Walker,  having  a  warrant  for  the  defendant,  received 
him  and  the  gray  mare  from  the  sheriff  of  McCulloch  coimty. 
They  returned  at  once  to  Falls  coimty,  where  they  placed  the  de- 
fendant in  jail.  At  the  same  time,  witness  and  Walker  brought 
back  with  them  a  small  gray  filly,  branded  TG,  which  they 
turned  over  to  the  defendant's  father.  Witness  and  Walker  fol- 
lowed the  defendant  upon  information  received  at  Marlin,  and 
at  the  various  points  through  which  they  passed.  The  animals 
described  by  witness,  and  which  were  recovered  in  Hamilton 
and  McCulloch  counties,  belonged  to  witness's  father,  and  the 
sorrel  horse  which  they  found  dead  in  McCulloch  county  belonged 
to  William  Nance.  They  were  gentle  work  stock,  and  had  been  ' 
turned  on  the  range  after  the  harvest  of  the  crop.  It  was  about 
seventy-five  miles  from  the  witness's  father's  in  Falls  county  to 
Qatesville,  in  Coryell  county. 

Before  starting  to  Qatesville  witness  got  process  for  the  arrest 
of  defendant  and  Homer  Smith,  from  Justice  Boyles,  of  the 
Reagan  precinct,  the  same  being  issued  upon  affidavits  filed  by 
the  owners  of  the  stolen  stock,  and  witnesd  was  specially  depu- 
tized to  arrest  the  defendant  and  Smith.  When  recovered,  the 
gray  animals  were  very  much  jaded  from  hard  riding.  The 
Nance  horse  lost  his  hoofs,  and  at  last  his  life,  from  the  hard 
riding. 

James  Lanham  testified,  for  the  State,  that  he  was  the  sheriff 
of  Coryell  county.  On  the  twentieth  or  twenty-first  day  of  June, 
1886,  witness  was  in  the  town  of  Qatesville,  when  he  was  called 
upon  by  a  banker  to  examine  some  horses  which  were  being  of- 
fered for  sale.  Witness  and  constable  Hammack  went  to  a  point 
near  a  livery  stable  where  the  defendant  had  his  horses.  He 
then  for  the  first  time  saw  the  defendant  to  know  him.  Defend- 
ant then  had  in  his  possession  a  gray  gelding  worth  about  seven- 
ty-five dollars,  which  he  was  offering  to  sell  for  sixty  dollars, 
and  a  small  gray  or  roan  filly,  worth  about  twenty-five,  which 
he  was  offering  to  sell  for  sixteen  dollars.  Witness's  purpose  in 
going  to  the  livery  stable  was  to  question  the  defendant,  exam- 
ine the  horses,  and  ascertain  if  he  could,  whether  or  not  the  de- 
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fendant  was  a  horse  thief,  and  whether  or  not  the  horses  were 
stolen  animals.  No  person  was  with  the  defendant  when  wit- 
ness saw  him  in  possession  of  the  horses  in  Gatesville.  Accord- 
ingly he  questioned  defendant  closely.  Defendant  said  that  he 
came  from  some  one  of  the  lower  counties,  other  than  Falls,  and 
that  he  was  going  to  his  imcle's  in  Hamilton  coimty,  and  was 
taking  the  horses  with  him.  He  was  riding  the  gray  gelding, 
and  was  leading  the  little  filly  which  was  branded  TQ.  The  wit- 
ness reached  the  conclusion  that  there  was  nothing  crooked 
about  defendant,  and  did  not  molest  him.  The  horses  had  the 
appearance  of  having  been  ridden  hard.  Defendant  was  "sharp'' 
enough  to  deceive  the  witness;  he  talked  well,  and  did  not  im 
press  the  witness  as  a  dull  boy.  Witness  saw  no  indications  of 
a  disordered  mind  in  his  interview  with  the  defendant.  Defend- 
ant appeared  to  be  about  seventeen  years  old.  A  few  days  after 
the  interview  with  defendant,  Bob  Hineman  and  John  Walker 
passed  through  Gatesville  in  pursuit  of  defendant  and  the  horses, 
and  witness  gave  them  such  information  as  he  could.  During 
the  interview  with  witness,  defendant  said  that  he  got  the  gray 
gelding  at  Coryell  City.    That  animal  was  branded  9S. 

Constable  Hammack  testified,  for  the  State,  substantially  as 
did  Sheriff  Lanham,  and  in  addition  that  the  defendant  gave 
the  name  of  his  alleged  uncle  who,  he  said,  lived  in  Hamilton 
county,  and  to  whose  house  he  was  then  going.  Witness  could 
not  remember  the  name,  but  had  lived  in  Hamilton  county  him- 
self for  a  long  time  prior  to  to  his  interview  with  the  defendant, 
and  had  never  known  a  man  of  the  name  given  by  defendant. 
A  few  days  aftef  defendant  left.  Bob  Hineman  and  John  Walker 
passed  through  Gatesville  in  pursuit  of  defendant  and  the 
horses.  A  few  days  later  they  passed  through  Gatesville  on 
their  return  to  Falls  county,  having  in  custody  the  defendant 
and  one  Homer  Smith,  whom  witness  had  never  seen  before,  and 
the  horses  which  defendant  had  in  his  possession  in  Gatesville. 
The  witness  discovered  nothing  in  the  conduct,  talk  or  deport- 
ment of  the  defendant,  while  talking  to  Sheriff  Lanham,  indi- 
cating that  his  mind  was  in  the  least  disordered.  He  impressed 
the  witness  as  being  the  reverse  of  a  dull  boy. 

S.  Hineman  testified,  for  the  State,  that  his  gray  mare  and 
gray  gelding,  and  Nance's  sorrel  horse,  ranged  together  on  Wil- 
low creek,  near  the  Little  Brazos  river,  in  Falls  county,  for  some 
time,  and  until  about  June  19,  1886,  when  they  disappeared  to- 
gether.   The  witness's  gray  mare  was  branded  CT,  and  his  gray 
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gelding  9S.  All  of  the  animals  were  farm  work  stock,  and  when 
taken  had  but  recently  been  turned  on  the  range.  Those  horses 
had  often  been  turned  on  that  range,  but  always  came  up  imtil 
that  time.  Bob  Hineman  and  John  Walker  went  in  pursuit  of 
the  horses  soon  after  they  disappeared,  and  got  back  with  the 
witness's  gelding  and  mare  about  July  1, 1886.  They  also  brought 
back  with  them  the  defendant  and  one  Homer  Smith,  who  was 
a  stranger  to  the  witness.  Witness  had  never  consented  to  the 
taking  or  using  of  his  said  stock  by  the  defendant,  Homer  Smith, 
or  any  other  person.  . 

William  Nance  was  the  next  witness  for  the  State.  He  testi- 
fied that  he  was  the  owner  of  the  sorrel  gelding  mentioned  in 
the  indictment,  and  described  by  the  previous  witnesses.  Wit- 
ness's said  animal  was  on  his  accustomed  range,  running  with 
old  man  Hineman's  work  horses,  on  June  19,  1886,  on  which  said 
day  he  disappeared.  The  said  horse  was  branded  NEP  on  the 
left  hip  and  AT  on  the  shoulder.  Old  man  Hineman's  gray  mare 
and  gray  gelding  disappeared  from  the  range  at  the  same  time. 
Witness  never  recovered  his  said  animal,  which  was  taken  by 
some  person  without  the  knowledge  or  consent  of  the  witness. 

John  Walker  was  the  next  witness  for  the  State.  He  testified 
that,  a  little  after  dusk  on  the  evening  of  June  19,  1886,  at  a 
point  on  the  read  near  Reagan,  and  between  four  and  five  miles 
from  Mr,  Hineman's  house,  he  met  the  defendant  and  another 
man.  They  had  several  horses  with  them,  and  among  them  he 
thought  he  recognized  old  man  Hineman's  gray  mare.  The 
thought  struck  him  that  the  animals  were  all  mares  being 
taken  to  Webb's  jack.  He  thought  no  more  of  the  matter  until 
he  was  told  that  horses  had  been  missed  from  the  neighborhood. 
Witness  went  with  Bob  Hineman  in  pursuit  of  defendant  and 
the  horses,  and  in  his  testimony  he  corroborated  in  detail  the 
narrative  of  the  said  Hineman. 

On  his  cross  examination,  this  witness  was  asked  by  the  de- 
fendant's counsel  if  Homer  Smith  had  been  tried  for  complicity 
in  this  offense.  He  answered  that  Homer  Smith  had  been  ar- 
raigned, and  had  pleaded  guilty  to  the  indictment  charging  him 
with  this  same  theft.  On  re-examination,  the  prosecuting  coun- 
sel directed  the  witness  to  repeat  what  was  said  by  Smith  when 
be  pleaded  guilty.  Over  the  defendant's  objection,  and  by  direc- 
tion of  the  court,  the  witness  did  as  directed,  and  said  that  Ho- 
mer Smith,  when  he  entered  his  plea  of  guilty,  said  that  he  and 
the  defendant  took  the  horses,  but  that  he  (Smith)  was  hired  by 
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Tom  Gentry,  the  defendant's  father,  to  take  them,  and  that  at 
the  time  of  the  taking  it  was  imderstood  that  the  said  Tom  Gen- 
try and  one  Bohannon  were  to  follow  with  another  bunch  of 
horses.  This  is  the  evidence  which  constitutes  the  subject  mat- 
ter of  the  ruling  of  this  court  On  this  appeaL 

Frank  Myers  testified,  for  the  State,  that  he  lived  near  the 
town  of  Reagan,  in  Falls  county,  Texas.  On  the  nineteenth  day 
of  June,  1886,  he  had  occasion  to  pass  the  old  Currie  horse  pen, 
and  observed,  among  a  nimiber  of  horses  penned  therein,  the 
gray  mare  and  gray  gelding  ^f  Mr.  S.  Hineman.  He  saw  no 
parties  at  the  pen;  but  near  a  water  hole,  a  mile  and  a  half  be- 
yond the  pen,  he  saw  two  men,  whom,  because  of  their  distance 
from  him,  he  did  not  recognize.  He  saw  and  recognized  at  the 
water  hole  a  certain  little  gray  filly  that  belonged  to  the  de- 
fendant. She  was  saddled.  The  water  hole  and  the  place  where 
the  men  were,  were  not  in  sight  of  the  horse  pen.  No  one  lived 
at  the  pen,  nor  nearer  the  pen  than  a  half  a  mile.  Defendant's 
father  lived  about  a  mile  from  the  pen.  The  said  pen  was  about 
three  miles  distant  from  S.  Hineman's  house. 

H.  C.  Bohannon  testified,  for  the  State,  that  Homer  Smith  lived* 
at  his  house  for  a  month  prior  to  the  nineteenth  day  of  June, 
1886.  Witness  left  home  on  the  morning  of  the  said  June  19, 
and  returned  on  the  evening  of  the  twentieth.  Smith  was  then 
gone,  and  witness  discovered  that  several  small  articles  of  per- 
sonal property  belonging  to  him,  witness,  had  disappeared  from 
the  house.  Smith  was  the  only  person  the  witness  left  at  his 
house  on  the  morning  of  the  said  June  19.  Just  before  the  wit- 
ness left,  the  defendant  came  by  the  house  and  said  that  he  was 
going  to  Bremond.  He  came  to  the  house  alone  and  left  the 
house  alone,  going  towards  Bremond.  Defendant  and  Homer 
Smith  were  then  intimate  associates.  The  house  occupied  by 
witness,  and  in  which  Smith  lived  with  him,  was  on  the  place  of 
Tom  Gtentry,  the  father  of  the  defendant,  and  was  situated  a  few 
hundred  yards  distant  from  the  house  occupied  by  the  said  Tom 
Gentry.  Smith  was  a  stranger  to  the  neighborhood,  was  a  hired 
hand  of  the  witness,  and  until  hired  by  witness,  about  a  month 
before  the  alleged  theft,  had  been  at  work  on  the  railroad*  He 
was  about  twenty-eight  years  old.  Defendant  disappeared,  about 
the  same  time  that  Smith  disappeared,  and  witness  did  not  see 
him  again  until  after  he  was  arrested  and  brought  back  to  Falls 
county  and  placed  in  jaiL 

The  State  rested. 
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By  agreement,  the  defense  read  in  evidence  the  written  state- 
ment of  F.  M.  Miller,  sheriff  of  McCulloch  county,  as  follows: 
**I  am  now,  and  have  been  for  six  years  next  before  this  date, 
Bheriff  of  McCulloch  county.  About  July  1, 1886,  in  the  town 
of  Brady,  in  said  county,  I,  as  such  sheriff,  took  into  my  custody 
a  boy  who  gave  his  name  as  Sam  Gentry.  He  was  riding  a 
gray  or  white  mare,  about  sixteen  hands  high,  which  mare  was 
afterwards  claimed  by  one  Hineman,  a  stranger  to  me,  and 
delivered  to  him.  Sam  Gtontry  had  also  in  his  possession  at  the 
time  I  arrested  him  a  dark  brown  or  black  pony.  I  arrested 
Sam  Gtentry  on  suspicion,  without  any  warrant  or  writ.  After  I 
arrested  him,  he  stated  that  he  came  from  Falls  coimty  in  com- 
pany with  a  man  whom  he  called  Smith,  or  Homer  Smith,  and 
that  he,  Gtentry,  was  going  to  his  uncle's,  I  think,  in  Reeves 
county.  He  said  that  Smith  was  going  to  Mexico.  He  said  that 
he  left  his  father's  place  in  company  with  Smith,  who  said  he 
would  take  him  to  his  uncle's.  Sam  said  he  rode  his  own  pony 
until  it  gave  out,  when  Smith  loaned  him  the  gray  mare  he  was 
riding.  He  said  that  Smith  had  gone  on,  leaving  him  to  com- 
plete an  exchange  of  horses  which  had  been  agreed  upon  with 
some  one  in  Brady.  Upon  this  information  communicated  by 
S€un,  I  sent  two  deputies  in  pursuit  of  Smith,  whom  they  cap- 
tured next  morning  and  brought  back  to  Brady.  I  delivered 
Smith,  Gentry  and  the  horses  to  Hineman  and  the  man  who  was 
with  him,  they  promising  to  take  him  to  Marlin.  Before  and 
after  Smith  was  brought  back  to  Brady,  Gentry  asked  me  not  to 
put  him  and  Smith  together;  that  he  was  afraid  of  Smith,  and 
feared  Smith  would  hurt  him.  Sam  Gtentry  told  me  where  his 
father  lived,  and  I  wrote  to  him.  He  also  told  me  that  Hine. 
man  was  the  owner  of  the  gray  mare,  and  that  Smith  loaned  her 
to  him  to  ride  after  his  pony  gave  out.  The  above  conversa- 
tions with  Sam  Gentry,  in  which  he  explained  his  possession  of 
the  animals,  were  had  while  Gtentry  was  in  jail  and  about  three 
or  four  hours  after  he  was  arrested.  He  sent  for  witness  to 
come  to  the  jail,  and  made  the  above  statements.  He  made  no 
statement  when  first  arrested." 

H.  W.  Black,  the  next  witness  for  the  defense,  testified,  in 
substance,  that  he  had  known  the  defendant  for  many  years. 
Witness  was  a  school  teacher.  Defendant  went  to  school  to  him 
about  two  months  in  1885.  Witness  boarded  about  a  year  in  the 
family  of  the  defendant's  father,  and  saw  the  defendant  daily 
during  that  time.    He  learned,  by  observation^  some  of  the 
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peculiarities  of  the  defendant's  mind.  Witness  would  compare 
the  defendant's  mind  to  a  stationary  vessel  of  water  that  would 
move  on  when  moved  and  then  only  as  moved.  Defendant 
appeared  to  have  no  independent  mind  or  thought  of  his  owfi, 
but  moved  and  acted  as  influenced  by  others.  His  prevailing 
habit  in  school  was  to  sit  for  hours  with  his  head  bowed  down  to 
his  knees.  When  admonished  by  witness,  he  would  straighten 
up  and  gaze  at  his  book,  but  would  soon  lapse  into  his  previous 
state  of  absent  mindedness.  Witness  labored  diligently  to  teach 
defendant,  but  could  teach  him  little  or  nothing.  He  could  spell, 
and  read  a  little  when  he  first  came  to  school,  and  witness  put 
him  in  arithmetic,  but  could  never  get  him  through  the  multipli- 
cation table.  He  rarely,  either  at  home  or  on  the  play  ground, 
spoke  unless  he  was  spoken  to,  and  would  do  nothing  at  ail  until 
directed  by  some  one.  He  was  an  obedient  and  good  boy,  con- 
fiding and  trusting  implicitly  in  those  to  whom  he  was  attached, 
and  would  believe  any  miraculous  story  that  was  told  him.  The 
witness,  judging  the  defendant's  mental  calibre  from  personal 
knowledge  of  him,  was  of  opinion  that,  when  acting  under  the 
influence  of  those  in  whom  he  had  confidence,  the  defendant 
was  mentally  incapable  of  knowing  right  from  wrong.  The 
meaning  of  the  witness  was  that,  if  a  person  in  whom  the  de- 
fendant had  confidence  should  direct  him  to  commit  a  particular 
crime,  the  defendant,  in  conmiitting  it,  would  be  moved  solely 
by  the  direction  of  the  person,  without  knowing  or  appreciating 
the  nature  of  the  act.  Witness  thought  that  he  could  direct  the 
defendant  to  steal  an  article,  and  that  he  would  steal  it  in  the 
confidence  that  he  was  doing  an  innocent  act,  and  that  it  would 
never  enter  his  mind  that  the  theft  was  morally  or  legally 
wrong.  The  witness  did  not  believe  that  defendant,  if  let  alone, 
and  not  influenced  by  another  person,  would  steal  or  do  any 
other  wrong.  Free  from  the  infiuence  of  others,  the  defendant 
doubtless  knew  right  from  wrong.  He  would  feed  stock,  do 
chores  and  work  when  directed,  and  would  do  his  work  slowly 
but  well.  He  was  about  seventeen  years  old,  but  did  not  have 
the  mental  capacity  of  an  ordinary  boy  ten  years  old. 

On  his  cross  examination,  this  witness  said  that  defendant  at- 
tended a  school  in  Bremond  before  he  became  a  pupil  of  his.  He 
rode  to  the  school  in  Bremond,  which  was  several  miles  from  his 
home,  alone.  He  used  in  the  witness's  school  the  same  books  he 
used  in  the  Bremond  school.  A  rule  the  witness  always  ob- 
served as  a  teacher  was  never  to  put  a  pupil  in  arithmetic  until 
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such  pupil  could  read  and  spell  well.  He  put  the  defendant  in 
arithinetic  soon  after  he  entered  witness's  school,  but  never  suc- 
ceeded in  teaching  him  the  multiplication  table.  Defendant  was 
a  very  good  farm  hand!  If  he  ever  chopped  up  or  destroyed  the 
crop  in  working  it,  witness  did  not  know  it.  Witness  thought 
that,  uninfluenced,  defendant  would  regard  it  wrong  to  steal, 
but  witness  thought  that,  having  much  influence  over  defendant, 
he  could  get  defendant  to  steal  by  merely  directing  him  to  do  it, 
and  that  defendant  would  not  regard  such  theft  a^  either  a  moral 
or  a  legal  wrong.  This,  however,  was  merely  speculation  on  the 
part  of  the  witness,  who  had  never  attempted  to  get  him  to  steal. 
Witness  had  a  high,  friendly  esteem  for  the  defendant  and  his 
father. 

William  Wyatt  testified,  for  the  defense,  that  he  had  known 
the  defendant  intimately  for  several  years.  About  seven  yerfrs 
before  this  trial,  the  witness  drove  his  stock  from  Falls  county 
to  western  Texas.  Defendant  and  his  father  went  with  witness, 
and  remained  with  witness,  working  the  stock  for  three  or  four 
years,  when  witness  sold  out,  and  returned  to  Falls  county.  De- 
fendant had  been  back  to  Falls  county  about  two  years.  Witness 
described  the  mental  peculiarities  of  the  defendant  substantially 
as  they  were  described  by  the  witness  Black.  It  was  the  opin- 
ion of  the  witness  that,  when  swayed  by  the  influence  of  a  per- 
son in  whom  he  had  confidence,  the  defendant  was  totally  inca- 
pable of  distinguishing  right  from  wrong  with  regard  to  any 
I>articular  matter.  By  way  of  example,  the  witness  would  say, 
presupposing  that  he  had  the  defendant's  confidence,  that  if  he 
were  to  tell  defendant  to  steal  a  particular  article,  and  sell  it  for 
his,  witness's,  benefit,  the  defendant,  without  a  conscious  thought 
of  doing  an  illegal  or  immoral  act,  would  do  as  directed.  Such 
influence,  however,  was  exercised  over  defendant  only  by  those  in 
whom  he  had  confidence.  Independent  of  the  infiuence  of  others, 
the  defendant  knew  that  theft  was  a  moral  and  legal  crime.  De- 
fendant would  work  well  when  told,  but  would  do  nothing  unless 
told  to  do  it.  On  his  cross  examination  the  witness  said,  in  an- 
swer to  a  question,  that  he  meant  to  convey  the  idea  that,  in 
doing  wrong  under  the  direction  of  some  other  person,  the  de- 
fendant would  not  expect  to  be  punished.  On  re-examination  he 
said  that  he  meant  that,  acting  under  the  influence  of  another 
person,  the  defendant  did  not  know  the  right  from  the  wrong  of 
a  given  act.  The  defense  witnesses  John  Perry,  William  Al- 
ston and  Tom  Gentry,  the  father  of  the  defendant,  testified  sub- 
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stantially  as  did  the  witnesses  Black  and  Wyatt  as  to  the  defend- 
ant's mental  peculiarities.  They  concurred  in  the  opinion  that^ 
acting  independent  of  any  other  influence,  the  defendant  knew 
right  from  wrong,  but  when  acting  undef  the  influence  of  anoth- 
er person  he  did  not  know  a  moral  or  legal  from  an  inmioral  or 
illegal  act.    Tom  Gentry  further  testifled  that  the  defendant  was 

*  seventeen  years  old,  and  that  he,  defendant,  owned  the  small 
TG  flUy  brought  back  by  Hineman  and  Walker  from  McCul- 
loch  county.  When  witness  learned  that  defendant  and  Smith, 
and  Hineman's  and  Nance's  horses  had  disappeared,  he  started 
out  to  hunt  defendant  and  Smith,  and  the  said  horses,  going  first 
to  Navarro  county,  from  which  county  Smith  claimed  to  have 
come  to  Falls  county,  and  to  which  coimty  he  said,  shortly  be- 
fore he  disappeared,  he  was  going  to  return* 

The  defense  closed. 
■    John  Walker  testified,  for  the  State,  in  rebuttal,  that  he  had 
known  defendant  for  many  years.    He  knew  defendant  to  be  a 
good  field  and  stock  hand,  and  that  he  often  worked  in  the  field 

•  and  with  stock  when  there  was  no  other  person  about  to  direct 
him.  From  what  witness  knew  of  defendant,  he  was  satisfied 
that  defendant  knew  right  from  wrong,  and  that  he  knew  it  was 
wrong,  morally  and  legally,  to  steaL 

William  Nance,  Henry  Bohannon  and  Bob  Hineman,  testifying 
for  the  State,  in  rebuttal,  corroborated  the  testimony  of  the  wit- 
ness John  Walker,  in  rebuttal,  and  expressed  the  same  estimate 
of  the  defendant's  mental  calibre. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Chodrich  db  Clarkson,  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

WiLLSON,  Judge.  It  was  error  to  admit  in  evidence  the  declar- 
ations made  by  Homer  Smith.  These  declarations  were  not 
called  for  by  the  defendant  in  cross  examining  the  witness  who 
testified  to  them.  They  were  hearsay,  and  very  damaging  to  the 
defendant.  They  were  not  admissible  evidence  against  the  de- 
fendant for  any  purpose. 

The  court  in  its  charge  directed  the  jury  "to  find  the  defendant 
guilty  if  he  and  Homer  Smith  were  acting  together  fraudulently, 
and  the  horses  were  taken  by  either  of  them."    This  paragraph 
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of  the  charge  was  excepted  to,  and  the  exception  is,  we  think, 
well  taken.  It  should  have  explained  that,  to  constitute  the  de- 
fendant a  principal  in  the  theft,  he  must  have  taken  the  horses 
himself,  or  must  have  acted  together  with  Homer  Smith  in  com- 
mitting the  theft,  knowing  at  the  time  the  fraudulent  intent  of 
said  Smith,  and,  if  not  present  with  Smith  at  the  time  of  the 
commission  of  the  theft  by  said  Smith,  must  have  been  acting 
with  him  at  the  very  time  of  the  commission  of  said  theft  in 
pursuance  of  a  common  design  existing  between  them  to  commit 
the  theft.  (Smith  v.  The  State,  21  Texas  Ot.  App.,  122;  Cook  v. 
The  State,  14  Texas  Ct.  App.,  96;  Bean  v.  The  State,  17  Texas 
Ct.  App.,  61.) 

The  above  mentioned  are  the  only  material  errors  disclosed 
by  the  record.  The  judgment  is  reversed  and  the  cause  is  re- 
manded. 

Reversed  and  remanded. 

Opinion  delivered  December  14, 1887. 


No.  8761. 
W.  K  Willis  v.  The  State. 

Theft— PBACTiCE—OwiTBRSHip—EvmENCB— Charge  op  the  Court.— 
It  devolyes  upon  the  State,  in  a  prosecution  for  theft,  to  prove  the  name 
of  the  owner  of  the  alleged  stolen  property  as  it  is  allege  i  in  the  in- 
dictment. The  given  name  may  be  alleged  by  initials;  hikI,  though  a 
variance  between  the  middle  initial  as  alleged  and  as  proved  will  be 
immaterial,  a  Tarianoe  as  to  the  first  initial  letter  of  the  given  name  will 
be  fatal,  unless  it  be  proved'  that  the  owner  was  known  as  well  by  the 
name  alleged  as  by  the  name  proved.  The  indictment  alleged  the  name 
of  the  owner  in  this  case  to  be  N:  J.  8.,  and  the  proof  showed  the  name 
to  be  M.  J.  8.  The  trial  court  charged,  in  substance,  that  if  the  jury 
believed  M.  J.  8.  to  be  the  person  named  in  the  indictment  as  N.  J.  8., 
the  proof  of  ownership  would  be  sufficient.    JETeld,  •rroneous. 

Appeal  from  the  District  Court  of  Enox.    Tried  below  before 
the  Hon.  J.  V.  CocfcrelL 

The  opinion  states  the  case.    The  penalty  assessed  was  a  term 
of  seven  years  in  the  penitentiary. 
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No  brief  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney  GFeneral,  for  the  State. 

WiLLSON,  Judge.  This  conviction  is  for  the  theft  of  a  horse 
alleged  in  the  indictment  to  be  the  property  of  K  J.  Smith. 
There  is  no  statement  of  facts  in  the  record  that  can  be  consid- 
ered. There  is  what  purports  to  be  a  statement  of  facts  in  the 
transcript,  but  it  was  filed  after  the  adjournment  of  the  court 
for  the  term,  and  there  is  no  order  of  tiie  court  in  the  record 
authorizing  such  filing. 

There  is  a  bill  of  exception  in  the  record,  however,  which 
shows  that  on  the  trial  of  the  cause  the  evidence  as  to  the  own- 
ership of  the  horse  was  that  it  was  the  property  of  M.  J.  and 
not  N.  J.  Smith.  M.  J.  Smith  testified  that  she  was  the  owner 
of  the  horse,  and  that  her  name  was  Martha  Jane  Smith,  and 
not  K  J.  Smith. 

Upon  the  issue  of  ownership  the  court  charged  the  jury  as  fol- 
lows: "If  the  jury  believe  from  the  evidence  that  the  witness 
M.  J.  Smith  is  the  identical  person  named  in  the  indictment  as 
the  owner  of  the  property  under  the  name  of  N.  J.  Smith,  it 
would  be  sufficient  proof  to  support  the  aUegation  of  ownership 
as  alleged  in  the  indictment;  and  unless  the  jury  so  believe  from 
the  evidence,  they  will  find  the  defendant  not  guilty, '*  This 
charge  is  manifestly  erroneous. 

The  name  of  the  owner  of  the  property  must  be  proved  as 
alleged.  The  given  name  may  be  stated  by  its  initials,  and  a 
variance  between  the  middle  initial  letter  as  alleged  and  as 
proved  will  be  immaterial,  but  if  the  variance  be  as  to  the  first 
initial  letter  of  the  given  name  it  will  be  fatal,  unless  the  proof 
shows  that  the  owner  was  known  as  well  by  the  name  alleged 
as  by  the  name  proved.  (Willson's  Texas  Crim.  Laws,  sec.  1259.) 
A  special  charge  was  requested  by  coimsel  for  the  defendant 
which  stated  the  law  with  reference  to  the  allegation  of  owner- 
ship, as  applicable  to  the  evidence,  correctly,  but  the  court  re- 
fused to  give  it.  Notwithstanding  the  absence  of  a  statement 
of  facts,  the  error  of  the  charge  we  have  mentioned  is  apparent, 
and  would  be  error  upon  any  state  of  facts. 

Because  of  said  error,  the  judgment  is  reversed  and  the  cause 
is  remanded. 

Reversed  and  remanded. 

Opinion  delivered  December  14,  1887. 
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No.  2595. 
William  Whttpord  v.  The  State. 

Former  Conviction-- *'Carviko  Offenses. "—Conspiracy  to  Commit 
BUReLARY  is  a  distinct  ofiFense  created  by  the  statutes  of  this  State,  and 
it  is|K>mpl6te  wheo  two  or  more  persons  haye  positively  agreed  between 
themselves  to  commit  bnrfrlary,  though  the  burglary  be  never  committed. 
If  a  burglary  and  a  confpiraoy  to  commit  burglary  involve  the  same 
transaction,  the  two  offenses  of  burglary  and  conspiracy  to  commit  bur- 
glary may  be  carved  out  of  the  same  trani<aotion,  and  a  conviction  for 
the  one  will  not  bar  a  prosecution  for  the  other.  See  the  opinion  in  ex- 
tenso  for  an  exhaustive  discussion  of  the  doctrine. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  be- 
fore the  Hon.  Q.  H.  Noonan. 

The  indictment  in  this  case  jointly  charged  the  appellant  and 
"William  Neideriuck  alias  William  Miller,  Edward  Levi  and 
Frank  Hawkins,  with  the  offense  of  conspiracy  to  commit  the 
burglary  of  the  eating  house  or  restaurant  of  one  Tom  Wing,  in 
Bexar  county,  Texas,  on  the  night  of  the  third  day  of  July,  1886. 
The  separate  trial  of  the  appellant  resulted  in  his  conviction, 
and  his  punishment  was  assessed  at  a  term  of  four  years  in  the 
penitentiary. 

Beginning  on  page  38  of  the  twenty-third  volume  of  these 
Reports,  will  be  found  the  report  of  the  case  of  Neiderluck  alias 
Miller  v.  The  State,  which  was  an  appeal  from  a  conviction  for 
the  burglary  of  the  restaurant  of  Tom  Wing,  that  transaction 
being  the  same  out  of  which  this  prosecution  was  carved.  A  full 
statement  of  the  evidence  adduced  upon  the  trial  of  the  said 
Neiderluck  is  set  out  in  that  report.  The  evidence  adduced  upon 
this  trial,  so  far  as  it  relates  to  the  burglary,  is  identically  the 
same  as  that  elicited  upon  the  said  trial  of  Neiderluck.  This  re- 
port will,  therefore,  embrace  only  such  evidence  as  was  delivered 
upon  this  trial  and  was  not  upon  the  trial  of  Neiderluck.  Such 
additional  evidence  comprises  the  testimony  of  the  conspirator 
Levi,  who  appeared  as  a  witness  for  the  State,  and  testified  di- 
rectly to  the  acts  of  conspiracy. 

He  testified  that  his  name  was  Edgar  Levi,  but  that  he  was 
the  i)er8on  described  in  the  indictment  as  Edward  Levi.   He  was 
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employed  as  a  hand  in  the  restaurant  of  Tom  Wing  at  the  time 
alleged  in  the  indictment,  and  had  then  been  in  Wing's  ser- 
vice about  three  weeks.  He  then  knew  the  defendant  and  had 
known  him  about  three  years.  He  formed  Neiderluck's  (or  Miller 
as  he  was  known)  acquaintance  a  day  or  two  before  the  date  al- 
leged in  the  indictment.  Four  or  five  days  before  the  date  of  the 
alleged  offense,  the  witness  met  the  defendant  on  the  Military 
Plaza,  in  San  Antonio,  and,  after  some  talk,  asked  him  if  he 
"wanted  to  turn  a  trick."  Defendant  replied  that  he  was 
"strapped,"  needed  money,  and  was  ready  for  anything*.  Wit- 
ness then  told  him  that  Tom  Wing,  the  Chinaman  for  whom  he 
was  working,  had  a  trunk  in  the  restaurant  which  contained  be- 
tween three  and  five  thousand  dollars,  and  that  the  trick  he  re- 
ferred to  was  to  get  that  money.  Witness  explained  to  defendant 
the  position  of  the  trunk  in  the  house,  and  told  him  that  he 
(witness)  slept  on  the  gallery.  Defendant  agreed  to  help  the 
witness  get  the  money,  and  witness  suggested  to  him  to  do  the 
work  that  night.  The  defendant  replied  that  it  could  not  be 
done  that  night,  as  he  would  have  to  get  a  gun,  and  somebody 
else  to  help  him.  Witness  replied  that  a  gim  was  not  needed, 
as  he  had  chloroform  which,  however,  he  did  not  know  how  to 
use.  Defendant  then  said  that  he  would  get  some  one  to  assist 
who  understood  the  use  of  chloroform,  but  that  he  would  also 
get  a  gun  to  use  in  case  of  interference. 

Witness  next  met  defendant  on  the  Houston  street  bridge,  near 
the  restaurant,  where  he  and  Neiderluck  or  Miller  were  taking  a 
view  of  the  restaurant  and  its  surroundings.  Witness  suggested 
to  them  to  go  into  the  restaurant  and  take  dinner,  so  that  they 
might  get  a  correct  idea  of  the  interior  arrangement  of  the  estab- 
lishment. Defendant  went  in  and  got  dinner,  and,  after  he  had 
eaten,  witness  took  him  into  the  Chinaman's  room  and  showed 
him  the  trunk  and  the  interior  arrangements  of  that  roonu 
About  nine  o'clock,  on  the  night  of  July  3,  1886,  the  witness, 
defendant,  Neiderluck  and  Charley  Hyatt  met  by  appointment, 
near  an  old  blacksmith  shop,  at  the  comer  of  Acequia  street. 
None  of  the  parties  then  knew  or  suspected  that  Hyatt  was 
"standing  in"  with  the  officers.  It  was  agreed  that  witness  and 
Hyatt,  who  was  also  an  employe  of  Wing,  would  return  to  the 
restaurant  and  await  the  arrival  of  defendant  and  Neiderluck. 
Hyatt  pretended  to  want  to  do  the  work  at  once,  but  defend- 
ant and  Neiderluck  insisted  that  they  must  procure  weapons 
to  resist  any  possible  attempt  to  arrest  them  if  discovered. 
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Neiderluck  claimed  to  know  how  to  use  chloroform,  and  it  was 
agreed  that  he  should  use  it.  Witness  told  defendant  and  Neider- 
luck  that  Wing  did  not  always  lock  the  front  door,  but  sometimes 
closed  it  and  braced  it  with  a  chair,  and  that  when  so  closed  it 
was  easily  opened.  It  was  agreed  that  defendant  and  Neiderluck 
should  first  try  the  front  door,,  and  if  they  failed  to  get  in  they 
were  to  come  to  the  back  gallery,  on  which  witness  and  Hyatt 
had  their  beds,  and  they  (witness  and  Hyatt)  were  to  admit  them 
through  the  back  door.  The  agreement  further  provided  that  the 
four  parties  named  were  to  go  into  Wing's  room  together,  chloro- 
form Wing,  rob  the  trunk,  and  then  take  the  money  to  a  point 
near  the  railroad  and  divide  it  equally.  Witness  and  Hyatt  went 
to  bed  on  the  back  gallery,  as  agreed,  and,  at  about  two  o'clock 
on  that  morning,  defendant  and  Neiderluck  came  to  the  said  back 
gallery.  Witness  and  Hyatt  got  up,  and  witness  led  the  party 
into  the  restaurant  through  the  back  door,  which  he  had  left 
open.  Witness  and  Neiderluck  each  had  a  pocket  handkerchief 
saturated  with  chloroform.  Neiderluck  became  afraid  to  use  his 
handkerchief,  and  witness  then  spread  the  one  he  had  over  Tom 
Wing's  face.  About  this  time  defendant  and  Neiderluck  started 
towards  the  dining  room,  and  witness,  hearing  somebody  step  on 
the  gallery,  became  alarmed  and  started  to  run,  but  ran  into  the 
clutches  of  Policeman  Fitzhenry.  Wing,  though  frightened  and 
dazed  on  being  aroused,  managed  to  get  a  light,  and  the  ofiScers, 
placing  the  witness  in  front  of  them,  marched  into  the  room 
where  defendant  and  Neiderluck  then  were.  Witness,  as  he 
passed  through  the  door,  called  to  defendant  and  Neiderluck: 
"Boys,  don't  shoot;  they  have  got  me  in  front,  and  you  will  hurt 
me."  Witness  conceived  the  idea  of  getting  the  Chinaman's 
money  as  soon  as  he  ascertained  that  he  had  it.  He  had  tried, 
but  failed,  to  get  others  to  join  him  in  the  robbery  before  he  pro- 
posed it  to  defendant. 

Oerald  Oriffin,  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

HuKT,  Judge.  Whitford,  Neiderluck  alias  Miller,  Edward 
Levi  and  Frank  Hawkins  were  jointly  indicted  for  conspiracy  to 
commit  burglary.  Appellant  Whitford  was  tried  alone,  a  sever- 
ance being  had,  was  convicted  and  appeals  to  this  court.  In 
bar  to  this  prosecution  appellant  interposed  a  plea  of  conviction 
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for  the  burglary.  Upon  motion  of  the  district  attorney  this  plea 
was  stricken  out,  and  appellant  excepted. 

Was  the  plea  a  bar,  conceding  it  to  be  true,  to  the  prosecution 
for  conspiracy?  Appellant  was  convicted  of  the  substantive 
offense,  to  wit,  burglary  as  a*  principal,  not  as  an  accomplice. 
Being  placed  on  trial  for  conspiracy  to  commit  the  same  bur- 
glary, will  the  conviction  of  the  burglary  as  a  principal  bar 
the  prosecution  for  the  conspiracy?  We  have  examined  all  the 
authorities  accessible  to  us  at  this  place,  but  have  failed  to  find 
in  any  work  the  precise  question  presented  or  discussed. 

The  doctrine  of  merger  does  not  solve  the  question,  but  the 
doctrine  of  **  carving"  does  to  some  extent  aid  in  its  solution. 
Says  Mr.  Bishop:  **  There  is  a  difference  between  a  crime  and  a 
criminal  transaction.  A  criminal  transaction  may  be  defined  to 
be  an  act  or  series  of  acts  proceeding  from  one  wrongful  impulse 
of  the  will  of  such  a  nature  that  one  or  more  of  them  will  be 
indictable.  *  *  *  In  reason  there  may  be  any  niun- 
ber  of  distinct  crimes  in  a  single  criminal  transaction.  This 
comes  from  the  fact  that  the  words  of  our  language  being  lim- 
ited, while  the  transactions  of  life  may  almost  be  termed  infinite 
in  variety,  and  the  lines  to  be  drawn  around  specific  offenses 
being  necessarily  incomparably  more  limited  than  the  words,  it 
is  impossible  there  should  be  an  exact  outline  of  crime  whose 
circumference  shall  exactly  coincide  with  every  criminal  trans- 
action. The  consequence  is  that  the  law  does,  what  it  must, 
declare  this  combination  a  fact  and  intent  to  be  indictable,  then 
another  combination,  and  another,  and  so  on,  until  it  is  supposed 
to  have  proceeded  far  enough,  when  it  stops.  And  when  this  is 
done,  it  is  impossible  the  inhibitions  should  be  so  distinct  that  no 
one  shall  embrace  anything  forbidden  by  another.  Therefore  it 
is  established  doctrine  that  more  than  one  offense  may  be  com- 
mitted by  a  man  in  one  transaction.  Whether  a  prosecution  for 
one  crime  carved  out  of  the  one  transaction  should  be  held  to 
bar  an  indictment  for  another  crime  carved  out  of  the  same 
transaction  is  a  different  question;  but  the  authorities  appear  to 
be  that  in  some  circumstances  it  will  be,  and  in  others  it  will 
not." 

Now,  in  harmony  with  these  principles  our  code  has  carved 
two  offenses  from  this  one  criminal  transaction.  It  has  declared 
that  the  offense  of  conspiracy  is  complete  if  two  or  more  per- 
sons positively  agree  between  themselves  to  conunit  burglary, 
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though  the  burglary  is  not  committed.  (Penal  Code,  arts.  800, 
801,  802,  804.) 

Under  what  circmnstances  will  a  conviction  for  one  cause 
carved  out  of  one  transaction  bar  an  indictment  for  another,  when 
carved  out  of  the  same  criminal  transaction?  Now,  if  A  steals 
a  horse  and  saddle  at  the  same  time,  a  conviction  for  the  one 
bars  a  prosecution  for  the  other.  This  is  well  settled  and  plain 
sailing.  But  suppose  A,  B  and  C,  conspire  to  steal  three  horses 
from  the  same  stable  and  ride  them  out  of  the  city,  and  with  a 
view  of  carrying  out  this  criminal  transaction  they  steal  three 
saddles  the  night  before  the  theft  of  the  horses,  certainly  a  con- 
viction for  the  theft  of  the  horses  would  not  bar  an  indictment 
for  the  theft  of  the.  saddles;  and  this  would  be  so,  though  the 
theft  of  the  saddles  was  a  part  of  the  same  criminal  transaction. 

On  the  other  hand  let  us  submit  an  illustration.  Suppose  ap- 
pellant had  been  convicted  of  the  burglary  as  an  accomplice,  by 
proof  of  the  very  facts  which  make  up  the  conspiracy,  would 
such  a  conviction  bar  an  indictment  for  the  burglary?  An  ac- 
complice is  one  who  agrees  with  the  principal  oflfender  to  aid  him 
in  conmiitting  the  offense,  though  he  may  not  have  given  him 
such  aid. 

A,  B  and  C  enter  into  a  positive  agreement  to  aid  one  another 
in  murdering  iB.  A  commits  the  murder;  B  and  C  are  accomplices, 
the  fact  that  the  agreement  was  positive,  and  that  each  would 
aid  in  the  commission  of  the  offense  would  not  alter  the  case;  all 
not  present  would  be  accomplices.  But  to  convict  B  and  C  as 
accomplices,  the  State  woiild  have  to  rely  upon  the  facts  consti- 
tuting the  conspiracy.  This  would  be  so  in  the  supposed  case, 
but  not  in  all  cases  by  any  means,  for  quite  a  niunber  of  acts 
may  constitute  the  actor  an  accomplice  which  would  not  techni- 
cally constitute  "a  conspiracy."  We  would  hold  that,  in  the 
supposed  case,  a  conviction  for  the  substantive  offense  as  an  ac- 
complice would  bar  an  indictment  for  the  conspiracy.  Upon 
what  principle?  Obviously  upon  the  principle  that  a  party  can 
not  be  constitutionally  convicted  twice  for  the  same  acts  and 
intent. 

The  case  in  hand  does  not  occupy  this  attitude.  Appellant 
was  convicted  of  the  burglary  as  a  principal  offender,  and  w;hile 
the  conspiracy  may  have  been  adduced  in  evidence  in  order  to 
establish  the  burglary,  and  in  connection  with  other  facts  to 
prove  the  guilt  of  appellant  as  a  principal,  yet  this  would  not  be 
a  conviction  updn  the  acts  constituting  the  conspiracy.     For 
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upon  trial  for  an  offense,  evidences  of  other  offenses  is  very  fre- 
quently and  justly  received,  and  because  proof  of  other  offenses 
has  been  drawn  upon  to  aid  in  convicting  of  a  certain  crime,  this 
fact  does  not  bar  a  prosecution  for  the  other  offenses. 

W.e  are  of  opinion  that  under  the  facts  of  this  caae,  to  wit, 
that  appellant  was  convicted  as  principal  for  the  burglary, 
that  there  was  no  error  in  sustaining  the  district  attorney's  mo- 
tion to  strike  out  the  plea.  The  indictment  is  good  and  not  sub- 
ject to  the  objection  that  it  is  duplicitous. 

We  find  no  error  in  the  judgment,  and  it  is  affirmed. 

Affirmed. 
Opinion  delivered  December  14, 1887t 


No.  2620. 
Ben  Peeslby  v.  The  State. 

Fraudulbnt  Disposition  of  MoRTGAasD  Proprrtt— IimioTifviiT— 
Fact  Case.— The  indictment  in  this  case  aUeges  that  the  mortgaged 
property  was  fraudtdeDtly  disposed  of  hy  the  accused  to  some  persoo  to 
the  grand  jury  unknown.  The  evidence  shows  that  it  was  disposed  of 
to  one^lke  Thomas,  and  that  the  grand  jury  either  knew^  or  by  the  exer- 
cise of  reasonable  diligence  could  have  ascertained,  that  fact  Held, 
that  the  indictment  is  sufficient  to  charge  the  offense  of  fraudulently 
disposing  of  mortgaged  property,  but  the  evidence  disproving  an  essen- 
tial allegation  in  the  said  indictment,  is  insufficient  to  support  the  con- 
viction.   ^ 

Appeal  from  the  District  Court  of  Freestone.  Tried  below  be- 
fore the  Hon.  Sam  R.  Frost 

The  conviction  in  this  case  was  for  fraudulently  disposing  of  a 
horse  on  which  the  accused  had  previously  executed  a  chattel 
mortgage^  and  the  penalty  assessed  was  a  term  of  three  years  in 
the  penitentiary. 

The  testimony  of  the  prosecuting  witness  shows  that  when  he 
reported  this  cause  to  the  grand  jury  he  knew  that  Ike  Thomas 
was  the  person  to  whom  defendant  had  traded  the  horse,  and 
that  said  Thomas  at  that  time  was  living  in  Freestone  county. 
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Kirven,  Gardner  &  Etheredge,  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

Hurt,  Judge.  This  conviction  was  for  fraudulently  selling, 
trading  and  disposing  of  certain  mortgaged  property.  It  is  al- 
leged in  the  indictment  that  the  property  was  sold,  traded  and 
disposed  of  to  a  certain  person  whose  name  is  to  the  grand 
jurors  unknown.  Upon  the  trial  it  was  shown  that  the  property 
— ^a  horse — was  traded  to  one  Ike  Thomas,  and  this  fact  was  evi- 
dently known  to  the  grand  jury,  or  could  have  been  known  by 
the  smallest  degree  of  diligence. 

If  the  name  of  the  person  to  whom  the  property  was  sold  or 
traded  was  known  to  the  grand  jury,  it  was  essential  that  it 
should  have  been  given  in  the  indictment.  The  Assistant  At- 
torney General  contends  that,  since  the  question  is  the  intent  to 
defraud,  it  matters  not  to  whom  the  property  was  sold  or  traded. 
While  this  is  true,  the  indictment  should  nevertheless  inform 
the  accused  of  the  name  of  the  person  to  whom  the  property  was 
sold  or  traded.  (Bush  v.  The  State,  1  Texas,  455;  Bunch  v.  The 
State,  1  Texas,  609;  Schwartz  v.  The  State,  25  Texas,  764.) 

The  indictment  in  this  case  is  sufficient;  but  the  proof  fails  to 
sustain  the  allegation  that  the  name  of  the  person  to  whom  the 
property  was  sold  or  traded  was  unknown  to  the  grand  jury.  As 
above  stated,  the  proof  shows  beyond  doubt  that  the  horse  was 
traded  to  Ike  l^homas,  which  fact  could  have  been  ascertained 
by  the  use  of  any  diligence  whatever. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Opinion  delivered  December  14, 1887. 


^o.  2764 
W.  B.  Obman  v.  The  State. 

1.  MUBBER— SBIiF  DbFSNSS— CHAReB  OF  THE  COURT— CASES- APPROVED.— 

la  regaladng  the  right  to  take  life  ia  necessary  self  defense,  the  oode  of 
tMi  Btttte  establishes  an  essential  distinetion,  based  upon  the  nature 
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and  severity  of  the  UDlawf  al  attack,  and  discriminates  it  into  two  dassM. 
The  first  cla«>s.  regulated  by  article  570  of  the  Penal  Code,  couj prists  all 
oases  in  which,  from  the  acts  of  the  assailant  or  his  word^  coupled  there- 
with, it  is  reasonably  apparent  that  his  intent  is  to  murder  or  do  serious 
bodily  harm,  in  which  case  the  a^saul^ed  party  may  lawfully  slay  his 
aggressor  while  he  is  committing  the  offense,  or  wh.n  he  has  done  some 
act  evidently  showing  bis  intention  to  commit  it.  The  second  class,  re;^ 
ulated  by  article  573  of  the  Penal  Code,  comprises  those  cases  in  which 
the  purpose  or  intent  reasonably  indicated  by  the  unlawful  and  violent 
attack  is  other  than  those  above  mentioned.  Tbe  proof  on  this,  as  on 
the  former  trial  of  this  caae,  shows  that,  if  the  deceased  made  any  at- 
tack on  the  accused,  it  wajs  a  murderous  attack  which  came  clearly 
within  the  provisions  of  article  570  of  the  Penal  Code,  and  there  was  no 
evidence  whatever  tendinjc  to  show  a  milder  attack.  In  thift  state  of  the 
proof,  the  trial  court  erred  in  charging  the  provisions  of  article  572,  be- 
cause such  charge,  being  unauthorized  by  the  proof,  was  calculated  to 
confuse  and  mislead  tbe  Jury.  Note  the  opinion  for  the  approval  on  the 
subject  of  Orman^s  case,  22  Texas  Court  of  Appeals,  604,  and  Kendalls 
case,  8  Texas  Court  of  Appeals,  569. 

2.  Same—Manslaughter— ''Adkquatb  Cause."— Any  condition  or  circum- 
stance which  is  capable  of  creating  sudden  passion,  rendering  the  mind 
incapable  of  cool  reflection,  may  be  ''adequate  cause,"  and  where  the 
evidence  shows  a  n amber  of  conditions  or  circnmstances  tendins?  either 
singly  or  collectively  to  show  ^'adequate  cause,"  the  jury  should  not  be 
resti  icted  by  the  charge  to  a  consideration  of  a  single  condition  or  cir- 
cumstance, but  should  be  directed  to  consider  th^m  all  in  determining 
the  question  of  ^'adequate  cause."  The  proof  in  ttii^  case  shows  (b  '^ides 
insulting  language  used  by  the  deceased  about  the  m  ither  and  sister  of 
the  defendant)  that  the  deceased,  for  several  hours  pr^^ceding  the  killing:, 
was  searching  for  the  d^-fendant  with  the  avowed  int*>ntion  of  killing 
him  on  sight,  and  that  he  wat  armed  wirh  a  pi«t'>l  with  which  he  de- 
clared his  intention  to  kill  the  defendant.  Held:  Th  it  in  confining  the 
'^adequate  cause"  to  the  insulting  language,  and  in  failing  to  sub.uit  to 
the  jury  whether  the  said  acts  and  threats  of  the  deceased  (which  were 
proved  to  hive  been  communicated  to  the  defeniant),  of  themselveti, 
or  in  connection  with  the  insuli  ing  language,  W'^re  not  ^'adequate  cause," 
the  charge  of  the  court  on  the  is^ue  of  manslaughter  was  erroneous. 

8.  Same— **CooLiNa  Time. "—See  the  s:a  ementot  the  case  for  a  charge  of 
the  court  on  tbe  principle  of  ''cooling  lime,"  held,  erroaeous  because  not 
authorized  by  the  proof. 

4.  Same— Evidence— Privileged  Communications.- See  the  statement 

of  the  case  in  Orman  v.  The  Sra^e.  22  Tex  is  Court  of  Appeals,  604.  for 
the  evidence  of  an  attorney  at  law,  held  not  to  partake  of  the  nature  of 
a  *' privileged  communication,"  and  to  have  been  properly  admitted. 

5.  Jury  Law— New  Trial— PRiviLEaB  op  Counsel.— The  proof  in  sup- 

port of  the  motion  for  new  trial,  based  upon  the  misconduct  of  a  juror, 
failing  to  show  any  prejudice  to  the  rights  of  the  accused,  the  trial  court 
did  not  abuse  its  discretion  by  refusing  thrt  new  trial.  Note  the  animad- 
Yersion  of  thii  court  upon  the  reprehensible  conduct  of  a  press  reporter 
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in  eayesdropping  the  Jary  while  eoDsidering  their  Terdiot.  Note  also 
this  court^s  disapproval  of  the  language  used  by  the  proeecating  eonnsel 
in  the  dosing  argament  for  the  State. 

Appeal  from  the  District  Court  of  McLennan.  Tried  below  be- 
fore the  Hon.  John  N.  Henderson,  on  exchange. 

This  is  the  appellant's  second  appeal  from  convictions  in  the 
second  degree  for  the  murder  of  W.  F.  Hughston,  in  McLennan 
county,  Texas,  on  the  seventh  day  of  September,  1885.  The 
penalty  assessed  in  the  present  conviction  was  a  term  of  five 
years  in  the  penitentiary.  The  conviction  in  this  case  was  had 
upon  substantially  the  same  evidence  that  was  adduced  upon  the 
former  trial,  which  will  be  found  fully  reported  in  the  twenty- 
second  volume  of  these  Reports,  beginning  on  page  604.  As 
important,  however,  to  elucidate  the  ruling  of  this  court  upon 
the  action  of  the  trial  court  in  overruling  the  motion  for  new 
trial,  it  is  deemed  proper  to  set  out,  in  this  report,  the  affidavit  of 
M.  B.  Davis,  filed,  and  the  testimony  of  the  said  Davis  adduced 
to  controvert  the  defendant's  affidavit  in  support  of  the  said 
motion.  Among  the  grounds  alleged  for  new  trial,  the  motion 
sets  up  the  following: 

"Second.  Defendant  submits  that  he  has  not  had'a  fair  and 
impartial  trial,  for  the  following  reason,  to  wit:  The  charge  of 
the  court  was  given  to  the  jury,  and  they  retired  to  consider  of 
their  verdict  about  half  past  twelve  o'clock  p.  m.,  on  Friday,  the 
eighteenth  day  of  November,  and  their  verdict  was  returned  into 
open  court  at  about  eleven  o'clock  on  Saturday  morning,,  the 
nineteenth  day  of  November.  On  Friday,  November  18,  a  'spe- 
cial dispatch,'  dated  Waco,  Texas,  November  18,  was  sent  to  the 
Dallas  Morning  News,  and  published  in  the  daily  of  November 
19,  some  six  or  seven  hours  before  the  verdict  of  the  jury  was 
returned  on  said  November  19,  as  aforesaid;  wherein,  among 
other  things,  occurs  the  following:  'The  jury  in  the  case  of 
The  State  of  Texas  v.  W.  R.  Orman,  charged  with  the  killing  of 
W.  F.  Hughston,  after  fourteen  hours,  brought  in  a  verdict  of 
guilty,  assessing  punishment  at  confinement  in  the  penitentiary 
for  five  years.  At  the  March  term,  in  1886,  Orman  got  fourteen 
years.  This  was  reversed  and  remanded,  and  this  is  his  second 
trial.'  Defendant  submits  to  the  court  that  this  shows  conununi- 
cation  between  the  jury  in  his  case,  or  some  of  them,  and  out- 
siders, contrary  to  law,  public  policy  and  the  rights  of  defend- 
ant." 
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The  counter  affidavit  of  M.  B.  Davis  reads  as  follows:  "  I,  M. 
B.  Davis,  do  solemnly  swear  that  I  am  the  correspondent  of  the 
Dallas  News  in  Waco,  and  I  am  the  person  who  sent  to  the  said 
News  the  item  referred  to  in  the  motion  for  new  trial  of  defend- 
ant W.  R.  Orman,  which  was  published  in  said  News  before  the 
verdict  was  rendered,  in  open  court;  and  I  do  solemnly  swear 
that  I  did  not  communicate  with  any  member  of  the  jury  in 
reference  to  the  case  on  trial  or  anything  else,  and  that  I  did  Hot 
get  the  information  sent  by  me  to  the  News  from  anyone  else 
who  had  communicated  with  the  jury.  I  formed  my  opinion  of 
what  the  verdict  of  the  jury  would  be  from  words  I  heard  spoken 
through  the  walls  of  the  jury  room  while  I  was  standing  on  the 
steps  leading  down  from  the  district  court  room  to  the  lower 
story  of  the  court  house,  and  from  a  general  discussion  I  could 
hear  from  the  outside  going  on  in  the  jury  room.  When  I  sent 
the  dispatch  I  did  not,  as  a  matter  of  fact,  know  what  the  ver- 
dict of  the  jury  would  be,  and  when  it  was  rendered  it  happened 
to  be  just  what  I  had  stated  it  to  be  in  the  dispatch.  In  other 
words,  I  made  a  good  guess  at  the  verdict,  based  upon  the  facts 
acquired  by  me  as  stated  above.  I  will  further  state  that  the 
copy  of  the  News  in  which  said  dispatch  was  published  did  not 
reach  Waco  until  after  the  verdict  was  rendered  by  the  jury, 
and  consequently  could  not  have  been*  seen  by  any  member 'of 
the  jury  during  their  deliberations  on  the  case." 

The  substance  of  the  testimony  of  the  said  M.  B.  Davis, 
adduced  upon  the  hearing  of  the  motion  for  new  trial,  was  that 
he  sent  the  dispatch  recited  in  the  motion  to  the  Dallas  News 
and  the  Galveston  News,  at  about  eleven  o'clock  on  the  night 
before  the  verdict  was  actually  returned  into  court.  He  obtained 
the  facts  upon  which  he  based  the  said  dispatch  in  thiswise:  He 
took  his  seat  on  the  steps  leading  from  the  second  to  the  first 
floor  of  the  court  house,  at  a  point  near  the  wall  of  the  jury 
room,  in  which  the  jury  were  then  deliberating  on  the  case. 
Part  of  the  time  he  sat  there  he  had  his  head  against  the  wall  of 
the  said  jury  room,  and  part  of  the  time  he  held  his  ear  to  the 
key  hole  of  the  jury  room  door.  While  thus  situated  he  heard 
the  jurors  confusedly  discussing  the  case,  using  the  terms  *'man. 
slaughter,"  *' ninety-nine  years,"  "ten  years,"  €uid  "five  years." 
From  the  fact  that  a  larger  number  of  the  voices  appeared  to 
favor  five  years,  the  witness  reached  the  conclusion,  as  a  mere 
conjecture,  that  the  penalty  of  five  years  would  be  assessed 
against  the  defendant^  and  accordingly  sent  the  dispatch  set  out 
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in  the  motion.  He  had  no  communication  with  any  member  of 
the  said  jury.  The  issue  of  the  Dallas  News  containing  the  said 
<lispatch  did  not  reach  Waco  until  two  hours  after  the  verdict 
was  actually  rendered  in  open  court,  and  the  jury  was  dis- 
charged. 

The  charge  of  the  court  on  the  subject  of  ''cooling  time/'  re- 
ferred to  in  the  third  head  note  of  this  report,  reads  as  follows: 
^'As  to  *  cooling  time,'  the  court  charges  you  that  it  is  time  for 
passion  to  subside  and  reason  to  interpose  after  provocation. 
Wljat  is  'cooling  time'  is  a  question  for  the  jury  under  the  facts 
and  circumstances  of  each  particular  case." 

The  language  used  in  the  closing  argument  for  the  State,  re- 
ferred to  in  the  last  head  note  of  this  report,  was  as  follows: 

''The  defendant.  Bud  Orman,  armed  himself  and  hunted  the 
deceased,  Bud  Hughston,  and  shot  him  like  a  dog,  and  then  gave 
up  his  pistol  and  surrendered  to  an  officer,  and  said,  '  Herring 
advised  me  to  kill  him,  and  Herring  said  he  would  clear  me.' 
Yes,  gentlemen  of  the  jury,  I  have  seen  several  men  that  Her- 
ring defended  and  said  he  would  clear  hung  as  high  as  Haman." 

George  Clark  and  Herring  &  Kelley,  for  the  appellant:  1. 
The  court  erred  in  requiring  M.  D.  Herring,  counsel  for  appel- 
lant, while  engaged  in  the  trial,  to  detail,  as  a  witness,  the 
private  professional  conversation  between  himself  and  appellant 
before  the  killing. 

Upon  this  trial,  when  the  State  proposed  to  prove  by  the  wit- 
ness the  confidential  and  professional  interview  between  himself, 
as  counsel,  and  defendant,  the  jury  were  withdrawn,  and  the 
court,  after  hearing  the  evidence,  decided  that  it  should  go  to 
the  jury.  This  examination  by  the  court  showed  that  Herring 
could  not,  in  any  manner  whatever,  be  connected  with  the  kill- 
ing as  even  quasi  particeps  criminis  (but  on  the  contrary  as  ad- 
vising against  it.)  The  evidence  ought  to  have  been  excluded,  as 
it  is  only  upon  the  particeps  criminis  theory  that  the  evidence  was 
admissible.  Upon  the  former  trial,  it  was  developed  while  the 
witness  was  giving  his  evidence  to  the  jury,  that  he  had  a  con- 
versation with  appellant  about  the  killing  before  it  occurred, 
and  hence  the  court  (not  being  called  upon  to  have  the  jury 
withdrawn)  could  not  do  otherwise  than  let  all  the  evidence  be 
heard. 

Herring's  evidence  was  very  damaging  to  appellant,  as  it  was 
used  by  the  State  to  show  deliberation  on  the  part  of  appellant. 
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Appellant  ^Bought  a  private  interview  with  Herring  in  his  office, 
told  him  the  remarks  deceased  had  made  about  appellant's 
mother  and  sister  (sajing  they  were  whores  and  had  made  all 
the  money  he  had  by  cohabiting  with  negroes)  and  asked  Her- 
ring what  would  be  the  consequences  if  he  killed  deceased* 
Herring  read  him  the  statute  in  case  of  killing  for  insulting 
words  used  concerning  female  relatives,  and  advised  him  to 
have  no  trouble  with  Hughston. 

2.  The  court  erred  in  refusing  to  grant  a  new  trial,  when  it 
was  discovered  after  the  trial  that  the  juror  McCrary  was  not  a 
fair  and  impartial  juror,  but  was  prejudiced  against  appellant. 

The  trial  commenced  on  Wedneseay,  and  it  was  shown  by 
evidence  upon  the  motion  for  a  new  trial  that,  on  Monday  be- 
fore the  trial  commenced,  McCrary  was  a  regular  juror  for  that 
week,  and  while  on  his  way  to  the  court  house  he  fell  in  conver- 
sation with  Clinton  and  Harris,  and  was  asked  what  he  thought 
of  the  Orman  trial,  which  was  coming  up  during  the  week,  and 
he  replied  that  he  did  not  believe  in  a  man  being  shot  down  like 
a  danmed  dog  without  giving  him  any  showing  for  his  life,  and 
that  if  he  was  on  the  jury  he  would  hang  Orman.  Whereupon 
one  of  the  party,  Clinton,  said  to  him  that  he  need  not  go  to  the 
court  house,  if  he  entertained  such  expressed  views;  that  they 
would  not  take  him  as  a  juror  in  the  case;  and  he  said:  "Well,  if 
they  take  me,  by  God  I  will  hang  him." 

The  juror  himself  confessed  to  having  made  the  statements, 
but  claimed  to  be  unbiased,  and  thought  himself  to  be  a  fair 
juror. 

Coimsel  asked  him:  "Mr.  McCrary,  it  is  true,  is  it  not,  from  the 
general  talk  in  the  community  about  the  Orman  case,  and  from 
what  you  had  read  of  the  evidence  in  the  newspapers,  that  you 
had  formed  a  conviction  in  your  mind  that  Orman  had  waylaid 
Hughston  and  shot  him  without  giving  him  a  showing,  and  did 
you  not  so  think  at  the  time  you  were  sworn  in  as  a  juror  in  this 
case?"  and  he  said:  "Yes,  I  thought  it  was  a  pretty  bold  thing^ 
for  a  man  to  do." 

The  juror  furthermore  admitted  that  he  remembered  of  coun- 
sel for  appellant  having  asked  questions  of  the  jury  while  it  was 
being  impaneled,  but  said  he  did  not  remember  of  being  asked 
if  he  had  expressed  an  opinion  as  to  appellant's  guilt. 

This  juror  was  shown  to  be  an  honest,  reliable,  truthful  man, 
and  of  strong,  earnest  and  steadfast  convictions  and  stubborn  in 
his  notions  and  tenacious  in  his  opinions,  and,  while  he  was 
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shown  to  be  a  jocular  man,  he  did  not  so  impress  Clinton  and 
Harris,  to  whom  he  was  talking  when  he  made  the  statement 
that  he  would  hang  Orman  if  he  was  taken  on  the  jury.  He  ap- 
peared to  them  to  be  in  earnest,  and  to  mean  what  he  said. 

We  submit  to  the  court  that  the  conviction,  on  accoimt  of  Mc- 
Crary's  disqualification,  ought  not  to  be  allowed  to  stand,  even 
if  no  other  error  had  been  committed  upon  the  tried.  The  state- 
ments of  the  juror  were  not  known  to  appellant  or  his  counsel 
imtil  after  the  trial  (Hanks  v.  The  State,  21  Texas,  526;  Henrie 
V.  The  State,  41  Texas,  579;  Sewell  v.  The  State,  15  Texas  Ct. 
App.,  623;  Cody's  case,  3  How.,  27;  2  Ga.,  480;  Whart.  Am.  C. 
L.,  1022;  7  Cowan,  128;  13  S.  &  M.,  189;  19  Ohio,  198;  1  Lee,  Va., 
598;  9  Dana,  203.) 

3.  The  court  erred  in  charging  the  jury  that  before  appellant 
would  be  justified  in  killing  deceased  in  defense  of  an  attack 
being  made  on  him  by  deceased,  which  produced  in  appellant's 
mind  a  reasonable  exi>ectation  or  fear  of  death  or  serious  bodily 
injury,  that  appellant  must  have  resorted  to  all  other  means  to 
prevent  the  injury  before  the  killing,  except  retreating;  and  that 
appellant  could  not  claim  the  protection  of  the  right  of  self  de- 
fense unless  he  brought  himself  within  this  restriction.  This 
idea  is  set  forth  twice  in  the  charge. 

Such  is  not  the  law  of  this  case.  The  charge  was  excepted  to 
by  appellant  at  the  trial,  and  a  counter  charge  requested  to  the 
effect  that  appellant  was  not  required  to  resort  to  all  other 
means  to  prevent  the  injury  before  killing,  except  to  retreat,  if 
he  was  attacked  by  deceased  in  such  a  way  as  to  produce  in  his 
mind  a  reasonable  expectation  of  death,  etc.  (Hunnicutt  v.  The 
State,  20  Texas  Ct.  App.,  643.) 

4.  The  court  erred  in  charging  the  jury  that  "homicide  is 
justifiable  in  the  protection  of  the  person  against  any  other  im- 
lawful  and  violent  attack  besides  an  attack  with  murderous  in- 
tent, but  in  such  place  the  killing  must  take  place  while  the  per- 
son killed  is  in  the  very  act  of  making  the  unlawful  attack,  and 
in  such  case  all  other  means  must  be  resorted  to  for  the  preven- 
tion of  the  injury  before  the  party  would  be  justified  in  killing, 
except  retreating.    Appellant  excepted  to  this  charge." 

On  the  former  appeal  of  this  case  this  court  held  that  the  re- 
verse of  the  above  instructions  as  to  resorting  to  other  means 
ought  to  have  been  given  in  charge  to  the  jury.  (22  Texas  Ct. 
App.,  621.) 

5.  The  court  erred  in  charging  that  before  the  killing  could 
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be  reduced  to  the  grade  of  manslaughter  (where  the  killing  re- 
sults from  insults  to  female  relations,  etc.)  ***** 
the  jury  must  believe  that  appellant  was  laboring  imder  a  degree 
of  anger,  rage,  resentment  or  terror  such  as  would  conamonly 
in  a  person  of  ordinary  temper  render  the  mind  incapable  of 
cool  reflection. 

Appellant  was  entitled  imder  the  statute  to  the  benefit  of  a 
charge  reducing  the  killing  to  manslaughter,  if  the  jury  believed 
the  killing  occurred  at  the  first  meeting  after  the  insulting  words 
had  been  communicated  to  appellant,  and  the  jury  ought  not  to 
have  been  restricted  to  a  belief  that  he  must  have  been  incapa- 
ble of  cool  reflection  in  order  to  reduce  the  offense  to  man- 
slaughter. If  the  killing  was  by  reason  of  passion  produced  by 
the  insult,  the  offense  would  be  reduced  to  manslaughter,  and 
appellant  was  entitled  to  have  the  law  thus  given  to  the  jury  un- 
encmnbered  with  a  cool  reflection  clause.  (Penal  Code,  art  598.) 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

WiLLSON,  Judge.  This  cau^e  was  before  us,  upon  a  former 
appeal,  upon  substantially  the  same  facts  and  charge  of  the  trial 
court,  and  the  judgment  of  conviction  was  reversed  and  the 
cause  remanded  for  another  trial,  because  of  an  error  in  the 
charge  upon  the  issue  of  self  defense.  (Orman  v.  The  State, 
22  Texas  Ct.  App.,  604.)  We  held,  on  the  former  appeal, 
that  it  was  error  to  charge  with  respect  to  the  character  of  self- 
defense  defined  in  article  572  of  the  Penal  Code,  because  the  facts 
of  the  case  did  not  demand  and  warrant  such  a  charge,  for  the 
reason  that,  if  deceased  made  an  attack  upon  the  person  of  the 
defendant,  it  was  a  murderous  attack  coming  clearly  within  the 
provisions  of  article  570  of  the  Penal  Code,  and  hence  that  arti* 
cle  alone  was  applicable  to  the  evidence. 

Upon  the  issue  of  self  defense,  the  evidence  in  the  record  now 
before  us  is  in  no  material  particular  different  from  that  which 
was  before  us  on  the  first  appeal,  and  yet  the  learned  trial  judge 
gave  in  charge  to  the  jury  the  substance  of  article  572,  which 
portion  of  his  charge  was  promptly  excepted  to  by  the  defendant 
We  still  entertain  the  opinion  that  such  charge  was  inapplicable 
to  the  facts  of  this  case,  calculated  to  confuse  and  mislead  the 
jury,  and  injuriously  to  affect  the  defendant's  rights.  As  made 
by  the  evidence,  the  issue  of  self  defense  was  governed  by  the 
provisions  of  article  570  alone,  and  article  572  should  not  have 
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been  given  in  charge.  (Kendall  v.  The  State,  8  Texas  Ct.  App., 
569.)  In  the  ease  just  cited,  it  is  said:  "If  the  attack  of  the 
person  slain  was  manifestly  with  the  intent  to  murder  or  maim — 
that  is,  made  with  weapons  or  other  means  calculated  to  produce 
either  of  those  results — ^then  there  is  no  occasion  to  instruct  a 
jury  as  to  the  law  which  obtains  in  case  the  attack  was  of  a 
milder  character,  because  such  law  is  not  applicable  to  the  case, 
and  can  subserve  no  purpose  other  than  to  confuse  the  jury.'* 
It  is  manifest,  from  the  evidence  in  this  case,  that  if  the  deceased, 
at  the  time  he  was  shot  by  the  defendant,  was  making  any  attack 
upon  the  defendant,  it  was  an  attack  with  a  deadly  weapon,  and 
made  with  the  intent  to  kill  the  defendant  or  inflict  upon  him 
serious  bodily  harm.  There  is  no  evidence  even  tending  to  show 
on  attack  of  a  milder  character. 

As  a  part  of  the  law  of  self  defense,  the  charge  of  the  court 
with  reference  to  threats  made  by  deceased  against  the  defend- 
ant is  complained  of  by  defendant,  and  upon  this  subject  a  spe- 
cial instruction  was  requested  by  counsel  for  the  defendant,  and 
was  refused  by  the  court.  After  a  careful  examination  of  this 
portion  of  the  court's  charge,  we  are  of  the  opinion  that  it  is  full, 
fair  and  correct,  applicable  and  pertinent  to  the  evidence,  not 
only  embodying  the  law  as  expressed  in  the  refused  special  in- 
struction, but  more  favorably  to  the  defendant  than  in  said  spe- 
cial instruction. 

Serious  objections  are  urged  by  counsel  for  the  defendant  to 
the  court's  charge  upon  the  issue  of  manslaughter.  Except  in 
two  particulars,  we  are  of  the  opinion  that  the  charge  Upon  man- 
slaughter is  not  materially  erroneous.  It  restricts  the  * 'adequate 
cause"  to  the  insulting  language  used  by  deceased  about  the 
mother  and  sister  of  the  defendant.  This,  we  think,  was  error. 
It  was  in  evidence  that  the  deceased,  for  several  hours  imme- 
diately proceeding  the  killing,  was  searching  for  the  defendant 
with  the  avowed  purpose  of  killing  him  on  sight,  and  was  armed 
with  a  pistol,  with  which  he  stated  he  intended  to  kill  the  de- 
fendant. Defendant  had  been  informed  of  the  threats  and  con- 
duct of  the  deceased  just  prior  to  the  killing.  It  should  have 
been  submitted  to  the  jury  whether  these  facts  alone  did  not 
constitute  "adequate  cause,"  or,  if  not,  whether  in  connection 
with  the  insulting  language  used  by  deceased  about  defendant's 
mother  and  sister,  there  was  not  "adequate  cause."  Any  condi- 
tion or  circuilistance  which  is  capable  of  creating  sudden  pas- 
sion, rendering  the  mind  incapable  of  cool  reflection,  may  be 
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''adequate  cause,"  and  where  the  evidence  shows  a  number  of 
conditions  or  circumstances  tending  either  singly  or  collectively 
to  show  * 'adequate  cause,"  the  jury  should  not  be  restricted  by 
the  charge  to  a  consideration  of  a  single  condition  or  circum- 
stance, but  should  be  directed  to  consider  them  all  in  determining 
the  question  of  "adequate  cause."  (Williams  v.  The  State,  15 
Texas  Ct.  App.,  617;  Neyland  v.  The  State,  13  Texas  Ct  App., 
636;  Miles  v.  The  State,  18  Texas  Ct.  App.,  156;  Howard  v.  The 
State,  23  Texas  Ct.  App.,  265.) 

The  other  error  in  the  charge  on  manslaughter  is  that  portion 
of  said  charge  which  instructs  the  jury  as  to  cooling  time.  That 
portion  of  the  charge  was,  we  think,  inapplicable  to  the  facts, 
and  not  the  law  of  the  case.  In  other  respects,  we*  are  not  pre- 
pared to  say  that  the  charge  upon  manslaughter,  or  upon  any 
other  issue  in  the  case,  is  erroneous.  But,  for  the  errors  we  have 
mentioned,  the  conviction  must  be  set  aside. 

With  respect  to  the  testimony  of  the  witness  Herring,  we  held 
on  the  former  appeal  that  it  was  not  privileged  and  was  properly 
admitted,  and  we  adhere  to  that  view. 

We  do  not  think  the  court  abused  its  discretion  in  refusing  to 
grant  defendant's  motion  for  a  new  trial  upon  the  grounds  of  the 
disqualification  of  the  juror  McCrary,  and  the  alleged  miscon- 
duct of  the  jury.  It  satisfactorily  appears  that  the  defendant 
was  not  injured  in  his  rights  by  reason  of  said  juror  having 
passed  upon  the  6ase,  and  that  Davis,  the  newspaper  reporter, 
did  not,  by  any  misconduct  of  the  jury,  obtain  information 
about  the* verdict,  but  that  he  obtained  all  the  information  he 
had  in  regard  to  the  verdict  by  the  low  and  disreputable  method  of 
eavesdropping,  and  reported  the  verdict  to  the  newspaper  he  rep- 
resented, without  knowing  whether  his  report  was  true  or  false. 
This  indefensible  conduct  of  the  reporter  Davis  was  a  flagrant 
contempt  of  the  court,  and  a  most  reprehensible  invasion  of  the 
precincts  of  justice,  which  should  have  been,  if  it  was  not, 
promptly  and  severely  punished  by  the  trial  court. 

The  remarks  of  coimsel  for  the  prosecution  in  his  closing  ad- 
dress to  the  jury,  and  which  are  presented  in  the  record  by  a  bill 
of  exception,  were  certainly  im  warranted  by  any  evidence  in  the 
case,  and  were  discourteous  to  opposing  coimsel.  The  learned 
trial  judge  properly  and  promptly  reprehended  the  counsel  for 
making  the  remarks,  and  instructed  the  jury  to  disregard  them. 
We  will  express  no  opinion  as  to  what  would  be  our  disposition 
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of  this  case  were  these  improper  remarks  the  only  error  disclosed 
by  the  record. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Opinion  delivered  December  16, 1887. 


No.  2769. 


B.  A.  HiGGBNBOTHAM  V.  TBB  StATB»  36   124! 

86    128! 

PSBJURT^BviDBNCE—CHAReB  OF  THE  CouRT.— It  was  Dot  etfOT  to  per- 
mit the  state  in  a  trial  for  perjury,  to  read  in  eridenoe  the  complaint 
filed  in  the  oanee  npon  the  trial  of  which  the  perjary  was  aUeged  to  have 
been  oommitted,  inasmuch  as  such  evidence  was  competent  to  prove 
that  the  alleged  false  statements  were  made  in  the  Judicial  proceeding 
and  before  the  court  alleged  in  the  indictment,  bat,  having  admitted 
BQOh  evidence,  the  trial  conrt,  in  its  charge,  should  have  limited  its  effect 
to  such  parpoee  only. 

Appbal  from  the  District  Court  of  Rains.  Tried  below  be- 
fore H.  W.  Martin,  ^^^  Special  Judge. 

The  conviction  was  for  perjury,  and  the  penalty  assessed  was 
a  term  of  five  years  in  the  penitentiary. 

The  State  first  introduced  in  evidence  the  complaint  by  which 
the  offense  of  forgery  was  charged  against  one  Joe  Bryant,  in 
that  the  said  Bryant,  having  received  from  one  Belcher  an  order 
on  one  Cain  for  one  dollar's  worth  of  goods,  erased  the  word 
"one**  in  said  order  and  substituted  the  word  **two.'* 

By  agreement  of  the  parties  the  State  next  read  in  evidence  the 
written  testimony  of  A.  T.  Dykes,  taken  upon  the  examining 
trial  of  Joe  Bryant.  The  substance  of  that  testimony  was  that, 
on  the  twenty-fifth  day  of  July,  1886,  the  witness  gave  to  the 
said  Bryant  an  order  on  T.  M.  Cain  for  one  dollar's  worth  of 
goods,  drawn  by  B.  A.  Belcher,  in  favor  of  bearer,  which  order 
tke  witness  obtained  from  one  Boimsaville.  Witness  next  saw 
that  order  in  the  possession  of  T.  M.  Cain.  The  word  "one"  be- 
fore the  word  "dollars"  had  been  erased,  and  the  word  "two" 
substituted  in  its  place.  So  far  as  the  witness  knew,  no  one  but 
John  Eaton  was  present  when  witness  gave  the  said  order  to  the 
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said  Bryant.    If  B.  A.  Higgenbotham  was  ever  at  the  witness's 
house,  the  witness  did  not  know  it. 

John  Eaton  testified,  for  the  State,  in  substance  that  he  was  at 
Dykes's  house  on  one  occasion  in  July,  1885,  when  Joe  Bryant 
came  to  that  house  and  had  a  settlement  with  Dykes.  In  that 
settlement  Dykes  gave  Bryant  fifty  cents  in  money  and  an  order 
on  T.  M.  Cain  for  one  dollar's  worth  of  goods.  No  one  was  pres- 
ent at  that  time  but  Bryant,  Dykes  and  witness,  Mrs.  Dykes  and 
Mrs.  Griffin  having  shortly  before  gone  to  Joe  Bryant's  house. 
Defendant  at  that  time  lived  in  Upshur  county,  and  if  he  was 
then  in  Rains  coimty  the  witness  did  not  know  it.  Witness  did 
not  read  the  order,  and  could  not  say  of  his  own  knowledge  that 
it  called  for  but  one  dollar's  worth  of  goods,  but  ita  face  value 
was  so  stated  by  the  parties  to  the  transaction,  although  Bryant 
said  that  its  real  value  was  but  seventy-five  cents. 

The  State  next  introduced  in  evidence  the  written  testimcmy  of 
the  defendant  taken  upon  the  examining  trial  of  J.  W.  Bryant  It 
reads  as  follows:  "I  live  in  Upshur  county.  I  was  in  Bains 
county  about  July  25,  1885,  and  went  with  defendant,  Joe  Bry- 
ant, to  the  residence  of  H.  T.  Dykes,  and  said  Dykes  give  to  Joe 
Bryant  an  order  signed  by  B.  A.  Belcher  to  T.  M.  Cain  for  two 
dollars  in  goods.  I  am  certain  this  is  the  order,  because  Joe 
Bryant  owed  me,  and  I  offered  him  two  dollars  for  it  after  read- 
ing it.  I  was  here  for  one  day  only,  and  let  myself  be  seen  as 
little  as  possible  while  here,  being  on  strictly  private  business. 
Cross  examined  :  I  went  with  Joe  Bryant  to  Mr.  Dykes's  house. 
We  went  in  the  house.  Did  not  see  any  one  there  except  Mr. 
Dykes.  Dykes  gave  Bryant  the  order  then.  Then  we  went  back 
to  Bryant's. 

B.  A.  Higgenbotham." 

'  County  Attorney  Brock  was  next  placed  upon  the  stand  by  the 
State,  and  identified  the  written  instrument  just  read  in  evidence 
as  the  written  testimony  of  the  defendant,  taken  upon  the  exam- 
ining trial  of  J.  W.  Bryant.  He  knew  as  a  fact  that  the  oath 
was  administered  to  the  defendant  before  he  delivered  that  testi- 
mony, and  that  the  defendant,  after  it  was  reduced  to  writing, 
signed  it. 

W.  P.  Harrison  testified,  for  the  State,  that  if  defendant  was 
in  Bains  coimty  in  July,  1885,  he,  witness,  did  not  know  it 
Witness,  in  July,  1885,  owned  the  order  in  evidence.  It  then 
called  for  one  dollar's  worth  of  goods  from  Cain's  store,  and  was 
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written  by  B.  A.  Belcher  in  the  witness's  presence.  Witness  let 
Bob  Ro'insaville  have  the  said  order.  He  next  saw  the  said  order 
on  the  examining  trial  of  Joe  Bryant  for  raising  said  order  from 
one  to  two  dollars.  He  heard  the  defendant  testify,  on  that 
trial,  that  he  saw  Dykes  give  the  said  order  to  Bryant,  and  that 
it  then  called  for  two  dollars  worth  of  goods. 

The  State  rested. 

J.  W.  Bryant  testified,  for  the  defense,  that  in  July,  1885,  he 
went  to  the  house  of  H.  T.  Dykes,  in  Rains  county,  and  obtained 
from  the  said  Dykes  an  order  on  Cain's  store  for  one  dollar's 
worth  of  goods,  which  order  was  signed  by  H.  T.  Dykes.  John 
Eaton  was  the  only  other  person  present  at  the  time.  On  a  sub- 
sequent occasion  in  said  July,  witness,  in  company  with  the 
defendant,  went  to  the  house  of  the  said  Dykes,  and  Dykes  gave 
witness  another  order  on  Cain's  store  for  goods.  That  order  was 
signed  by  B.  A.  Belcher,  and  called  for  two  dollars  worth  of 
goods.  Defendant,  witness  and  Dykes  were  the  only  persons 
present  on  that  occasion.  Witness  was  the  man  who  was 
charged  before  Justice  of  the  Peace  Lamb  with  the  forgery  of 
the  two  dollar  order.  He  made  no  voluntary  statement  on  his 
examining  trial,  nor  did  he  then  question  Dykes  about-  the  one 
dollar  order  signed  by  him,  Dykes.  That  one  dollar  order  was 
not  honored  at  Cain's  store,  and  Dykes  went  with  witness  to 
Zuckerman's  store,  where  it  was  paid.  Neither  Mrs.  Dykes  nor 
Mrs.  Qriflfin  were  at  his  house  in  July,  1885. 

Mrs.  Joe  Bryant  testified,  for  the  defense,  that  the  defendant 
came  to  her  house  late  one  evening  in  July,  1885,  and  went  with 
Joe  Bryant  towards  Dykes's  house,  to  which  house  Bryant  said 
that  he  was  going.  Witness  did  not  know,  except  from  what 
the  parties  said  after  their  return,  that  they  went  to  Dykes's 
house.  She  did  not  testify  on  her  husband's  examining  trial, 
when  he  was  charged  with  the  forgery  of  this  order.  Witness 
had  no  recollection  of  a  visit  paid  to  her  house  in  July,  1886,  by 
either  Mrs.  Dykes  or  Mrs.  Griffin. 

The  defense  closed. 

Mrs.  Griffin  testified,  for  the  State,  in  rebuttal,  that  late  one 
evening  in  July,  1885,  she  and  Mrs.  Dykes  went  from  Dykes's 
house  to  that  of  Joe  Bryant,  Upon  their  arrival,  Joe  Bryant 
said  that  he  was  going  to  Dykes's  house  to  see  Dykes,  and  he 
-w^ent  oflE  in  that  direction.  On  her  return  to  Dykes's  house,  on 
that  night,  the  witness  heard  Mr.  Dykes  say  that  he  gave  Joe 
Bryant  an  order  on  Cain's  store,  signed  by  B.  A.  Belcher. 
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The  motion  for  new  trial  raised  the  questions  discussed  iu  the 
opinion. 

No  brief  for  the  appellants. 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 


WiLLSON,  Judge.  This  appeal  is  from  a  conviction  for  per- 
jury alleged  to  have  been  committed  by  the  defendant  when  tes- 
tifying as  a  witness  before  an  examining  court  in  a  cause 
wherein  the  State  was  plaintiff  and  one  J.  W.  Bryant  was  de- 
fendant, said  Bryant  being  charged  with  forgery. 

On  the  trial  of  this  cause,  the  State  read  in  evidence  the  com- 
plaint in  writing  and  under  oath,  made  by  one  Dykes,  charging 
J.  W.  Bryant  with  forgery,  and  upon  which  the  prosecution 
against  Bryant,  in  which  prosecution  the  alleged  perjury  was 
committed,  was  founded;  and  also  read  in  evidence  the  testi- 
mony of  said  Dykes  given  on  the  trial  of  said  complaint  and 
reduced  to  writing  before  the  examining  court. 

Having  admitted  this  extraneous  evidence  for  the  purpose  of 
proving  the  alleged  false  statements  made  by  the  defendant  in 
the  judicial  proceeding,  and  before  the  court  alleged  in  the  in- 
dictment, and  to  show  the  issue  joined  in  said  proceeding,  it  was 
the  imperative  duty  of  the  court,  in  its  charge  to  the  jury,  to  in- 
struct that  such  testimony  could  not  be  considered  by  the  jury 
in  determining  the  main  issue — which  was  the  willful  and  delib- 
erate falsity  of  defendant's  statements — ^but  could  only  be  con- 
sidered for  the  specific  purposes  above  named.  (Davidson  v. 
The  State,  22  Texas  Ct.  App.,  372;  Maines  v.  The  State,  23  Texas 
Ct.  App.,  668.)  This  duty  the  trial  judge  failed  to  perform,  and 
the  omission  is  error  for  which  the  conviction  must  be  set  aside, 
and  error  which  the  Assistant  Attorney  General  has  confessed. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Opinion  delivered  December  16, 1887. 
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No.  2640. 

A.  Stokely  v.  The  State. 

Theft— Fact  Case.— To  oonstitnte  theft  the  taking  of  the  property  must 
have  been  wrongful,  tintess  the  possession  of  the  property  was  obtained 
by  some  false  pretext,  or  the  taking  was  accompanied  by  the  intent  to 
deprive  the  owner  of  the  valne  of  the  property.  Conversion  by  the  ac- 
cused of  property  lawfully  obtained  is  not  sufficient  to  establish  the 
fraud  nlent  intent  at  the  time  of  the  taking.  See  the  opinion  in  extenso 
for  the  subetauoe  of  evidence  held  iDsufiQcient  to  support  a  conviction 
for  horse  theft. 

Appeal  from  the  District  Court  of  Fannin.  Tried  below  be- 
fore the  Hon.  D.  H.  Scott. 

The  opinion  suflSciently  discloses  the  case.  The  penalty  as- 
sessed against  the  appellant  was  a  term  of  five  years  in  the  pen- 
itentiary. 

Taylor  &  Oalloway  and  JR.  B.  Semple,  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

Hurt,  Judge.  This  is  a  conviction  for  the  theft  of  a  mare, 
the  property  of  T.  J.  Savage.    These  are  the  facts: 

Savage,  the  owner  of  the  mare,  lived  in  Delta  county,  about 
twenty-two  miles  from  Honey  Grove;  in  Fannin  county.  He 
left  his  home  in  Delta  county  for  Honey  Grove,  and  while  on 
his  way  and  within  about  one-fourth  of  a  mile  of  the  latter 
place  he  dismounted  and  turned  his  mare  loose,  leaving  on  her 
his  bridle,  saddle  and  overshoes.  He  then'met  defendant,  who 
was  a  stranger  to  him.  Defendant  inquired  the  way  to  the  tie 
camp,  which  was  across  North  Sulphur  creek.  Savage  described 
to  him  the  way,  and  told  defendant  that  if  he  was  going  there 
that  he  had  turned  his  mare  loose  down  the  road,  and  that  he 
(defendant)  might  ride  her  to  the  forks  of  the  road  (the  road 
forked  about  ten  miles  from  where  the  parties  were)  if  he  would 
turn  her  loose  when  he  got  to  the  forks  of  the  road.  To  this  the 
defendant  agreed,  thanking  Savetge,  and  started  toward  the 
mare,  which  was  about  a  hundred  yards  down  the  road.    Ap- 


Digitized  by 


Google 


510  24  TsxAS  CouBT  OF  APPEALS*  [Tyler 

Opinion  of  the  conrt. 

pellant  got  the  mare,  and  while  on  the  road  to  but  before  he 
reached  the  fork,  converted  her  to  his  own  use  by  swapping  her, 
the  saddle,  bridle  and  overshoes  to  Lee  Richards  for  an  overcoat 
worth  nine  dollars  and  eleven  dollars  in  money,  telling  Richards 
that  his  name  was  Sargent  and  that  he  Had  purchased  the  mare 
from  a  man  in  the  Indian  Nation. 

Do  these  facts  warrant  the  verdict?  To  constitute  theft,  the 
taking  must  be  wrongful,  unless  possession  of  the  property  was 
obtained  by  some  false  pretext,  or  where  the  taking  is  accompa- 
nied with  the  intent  to  deprive  the  owner  of  the  value  of  the 
property.  Savage  gave  defendant  permission  to  take  and  ride 
his  mare  to  the  forks  of  the  road,  there  to  be  turned  loose;  de- 
fendant agreed  to  turn  her  loose  at  that  point.  In  this  tiiere 
was  no  pretext  at  all,  but  simply- a  promise  to  turn  the  mfne 
loose  at  the  fork  of  the  road.  The  proposition  was  made  by^the 
owner  of  the  mare,  and  accepted  by  defendant. 

But  there  must  not  only  be  a  pretext,  but  the  pretext  must  be 
false,  and  false  when  made.  It  is  impossible  for  this  to  have 
been  such  a  pretext  as  is  contemplated  by  the  statute,  'because 
impossible  of  proof.  Defendant  stated  nothing  relative  to  a 
present  or  past  fact,  nor  the  purpose  for  which  he  would  use  the 
mare,  which  could  be  shown  by  evidence  to  be  false  when  the 
statement  was  made.  Hence,  what  he  said  was  simply  a  prom- 
ise, the  truth  of  which  when  made  not  being  susceptible  of 
proof. 

Did  he  intend  to  deprive  the  owner  of  the  mare  when  he  took 
her?  The  above  observations  apply  to  this  question  also.  How- 
ever, it  may  be  urged  that  this  intention  may  be  inferred  from 
the  conversion.  No  reliable  authority  can  be  found,  we  venture 
to  assert,  to  support  this  proposition.  If  this  be  a  correct  propo- 
sition, the  first  question  is  not  in  the  case,  because  the  conver- 
sion is  shown  beyond  all  doubt.  Again,  the  authors  who  have 
written  at  great  length  upon  this  subject  were  engaged  in  a 
work,  quite  useless  and  unnecessary,  if  the  proposition  be  correct 
that  when  possession  of  property  is  obtained  by  the  permission 
of  the  owner  the  conversion  alone  is  proof  that  the  taker  in- 
tended at  the  time  of  the  taking  to  deprive  the  owner  of  its 
value. 

We  are  of  opinion  that  the  verdict  of  the  jury  is  not  supported 
by  the  evidence,  and  the  judgment  is  hereby  reversed  and  the 
cause  remanded.  Reversed  and  remanded. 

Opinion  delivered  December  16,  1887. 


Digitized  by 


Google 


Tenn,  1887.]  Cortkz  v.  The  Statb.  611 

Opinion  of  the  oonrt. 


No.  2609. 

t 

Cesario  Cobtbz  v.  Thb  Statb* 

Thxft— CoNBPiiuoT— Etidbncr.— It  is  a  general  role  of  evidenoe  that  the 
acts  or  declarations  of  a  conspirator  will  not  he  admitted  in  evidence 
against  his  co-conspirator  unless  thej  were  done  or  made  pending  the 
conspiracy,  and  were  in  furtherance  of  the  common  design.  See  the 
opinion  in  extenso  on  the  qnestion,  and  for  a  case  in  which  the  declara- 
tions of  a  co-conspirator  were,  under  the  role  annoanoed«  improperly 
admitted  against  the  aoeosed. 

Appeal  from  the  District  C!ourt  of  Webb.  Tried  below  before 
the  Hon.  J.  C.  BusselL 

• 

The  conviction  in  this  case  was  for  the  theft  of  a  beef,  the 
property  of  McDowell  &  Sheldon,  and  the  penalty  assessed  was 
a  term  of  two  years  in  the  penitentiary. 

The  opinion  succinctly  but  fully  states  the  case. 

No  brief  for  the  appellant  has  reached  the  Reporters. 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

HuBT,  Judge.  This  is  a  conviction  for  theft  of  a  beef  steer. 
The  facts,  condensed,  are  these:  McDowell  &  Sheldon  owned  a 
certain  stag  beef  about  nine  years  old,  which  ranged  in  Encinal 
county.  Said  beef  was  driven  to  the  Tauquecillas  ranch  in  En- 
cinal county  by  Esteban  Cortez.  The  State's  witness,  Prajedes 
Yaca,  states  that  he  knew  defendant  and  his  brother  Esteban; 
that  the  beef  was  killed  at  his  pens.  The  night  before  it  was 
killed  Esteban  Cortez  and  Cesario,  defendant,  arrived  at  his 
ranch  about  the  same  time,  Cesario  arriving  about  seven  or 
eight  o'clock  and  Esteban  afterwards,  about  nine  o'clock,  and  the 
next  morning  he  saw  the  beef  in  the  pen.  Cesario  arrived  on 
horseback,  inmiediately  came  into  the  the  house  and  laid  down, 
complaining  of  severe  pains  in  his  stomach  and  head;  he  remained 
in  bed  very  sick  for  four  days.  When  he,  Cesario,  came  to  wit- 
ness's house  he  was  alone.  The  witness  saw  no  beef  with  him. 
Cesario  said  nothing  except  to  complain  of  his  head  and  stomach. 
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and  was  in  bed  when  the  beef  was  killed.  On  the  second  day, 
when  his  mother  came  after  him,  he  was  put  in  the  wagon  along 
with  the  slaughtered  beef,  and  he  and  his  mother  and  his  brother 
Esteban,  and  the  meat,  all  left  for  Laredo.  When  placed  in  the 
wagdn  defendant  was  out  of  his  head.  FaustinoYaca  states 
that  he  was  at  the  ranch  on  the  night  when  the  beef  was  brought 
there,  and  that  it  was  after  dark;  they  all,  that  is  Esteban,  de- 
fendant and  the  beef,  arrived  together.  This  witness  also  states 
that  he  did  not  know  of  anything  connecting  defendant  with  the 
beef,  except  what  Esteban  told  him. 

Now,  statiug  the  case  most  strongly  against  defendant,  it 
would  be  this:  that  a  beef  steer  was  stolen.  Defendant  and  his 
brother  drove  this  steer  up  to  the  ranch  of  Vaca  at  night  and 
two  days  afterwards  his  brother  slaughtered  the  beef,  placed  the 
meat  in  a  wagon  with  defendant  and  his  mother  (defendant  be- 
ing out  of  his  mind),  and  left  the  ranch  for  Laredo.  The  theory 
of  the  State  was  that  defendant  and  his  brother  had  entered  into 
a  conspiracy  to  steal  the  beef,  slaughter  the  same  and  carry  the 
meat  to  Laredo.  In  the  absence  of  defendant,  Esteban  Ctortez 
told  Vaca  and  Davolino  that  defendant  had  been  hooked  and 
thrown  from  his  horse  by  the  beef  while  he  was  helping  him 
(Esteban  Cortez)  to  lasso  the  beef;  that  to  save  himself  defend- 
ant had  to  shoot  the  beef  twice,  and  that  this  was  how  defend- 
ant came  to  be  hurt.  Appellant  was  not  present  when  the  beef 
was  slaughtered,  nor  did  he  have  anything  to  do  with  placing 
the  meat  in  the  wagon;  his  only  connection  with  the  beef,  if  con- 
nected at  all,  being  that  he  and  his  brother  drove  it  to  the  ranch 
at  night. 

Was  this  fact  suflBcient  to  show  prima  facie  a  conspiracy,  not 
only  to  steal,  but  to  slaughter  and  take  the  meat  to  Laredo?  We 
think  not.  The  conspiracy  was  at  an  end,  if  there  was  a  con- 
spiracy at  all,  when  the  beef  was  driven  to  Vaca's  ranch  and  the 
defendant  left  it  and  went  into  the  house.  This  being  the  case, 
the  declarations  of  his  brother,  Esteban  Cortez,  were  clearly  in- 
admissible. 

But  let  us  concede  that  proof  of  conspiracy  was  made,  and 
that  the  conspiracy  was  pending,  not  consununated,  when  Es- 
teban made  the  declarations.  Were  they  admissible  against  his 
co-conspirator,  the  defendant?  After  giving  this  subject  a  thor- 
ough investigation,  we  must  answer  the  question  in  the  negative. 
**The  principle  upon  which  the  acts  and  declarations  of  one  con- 
spirator are  admitted  in  evidence  against  the  person  prosecuted 
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is  that>  by  the  act  of  conspiracy  together,  the  conspirators  have 
jointly  assumed  to  themselves,  as  a  body,  the  attribute  of  indi- 
Tiduality,  so  far  as  regards  the  prosecution  of  the  common  de- 
sign; thus  rendering  whatever  is  done  or  said  by  any  one  in  fur- 
therance of  that  design  a  part  of  the  res  gestse,  and  therefore  the 
act  of  all."  (3  Greenl.  Ev.,  94.)  It  will  be  seen  from  this  author 
that  only  the  declarations  which  are  made  during  the  conspiracy 
and  in  furtherance  of  its  object  are  admissible.  Declarations 
which  are  merely  narrations  of  fact  are  to  be  rejected.  (United 
States  V.  Qonerell,  8  Crim.  Law  Mag.,  614.)  Applying  this  rule 
to  this  case  before  us,  we  find  that  the  declarations  of  Esteban 
Ciortez  were  not  in  furtherance  of  the  common  design,  but  sim- 
ply a  narrative  of  past  events.  They  are  not  of  the  res  gestaa  of 
the  conspiracy  and  are  hearsay  merely. 

The  conspiracy  being  at  an  end— consmnmated — ^why  are  not 
the  declarations  of  a  co-conspirator  admissible  as  well  as  if  made 
during  the  pendency,  of  the  conspiracy?  Simply  because  the 
declarations  can  not  be  more  nor  less  than  narratives  of  past 
events.  They  can  not  further  the  common  design,  because  there 
is  no  coDMnon  design  to  further.  Now,  the  principle  is  the  same 
whether  the  conspiracy  be  ended  or  pending.  To  be  admissible, 
the  declaration  must  not  be  a  narration  of  past  events,  but  must 
be  in  furtherance  of  the  common  design.  This  is  the  rule  laid 
down  by  an  almost  unbroken  line  of  authority.  But  a  narrative 
of  past  events  may  be  in  furtherance  of  the  common  design,  and 
hence  admissible.  Illustration :  A  will  perform  the  part  allotted 
to  him  when  B  Ihall  do  a  certain  thing  to  be  performed  by  him. 
B  acts,  does  that  which  is  required  of  him,  and  writes  to  or  ver- 
bally informs  A  that  the  thing  has  been  done.  This  is  a  narra- 
tive of  a  past  event,  but  it  is  also  in  furtherance  of  the  common 
design,  and  hence  admissible.  The  general  rule  is  that  to  be 
admissible  the  conspiracy  must  be  pending,  and  the  acts  or  dec- 
larations must  be  in  f  luiiherance  of  the  conspiracy — the  common 
design.  (Phillips's  Ev.,  200  and  201;  2  Starkie's  Ev.,  32ti;  24 
State  Trials,  704.) 

The  declarations  of  Esteban  Cortez  being  inadmissible,  the 
case  was  one  of  circumstantial  evidence  alone;  if  adnjissible,  it 
was  not.  There  was  no  error  in  treating,  in  the  charge,  the  case 
as  one  of  direct  evidence,  but  the  error  consisted  in  admitting  in 
evidence  the  declarations  of  Esteban  Cortez.  The  judgment  is  re- 
versed and  the  cause  remanded.  lieuevstd  and  remanded. 

Opinion  delivered  December  16,  1887. 
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24  ^1  No.  2767. 

B.  F.  DoDsoK  V.  Thb  State. 

IvcxsT-AoooifPLicx  Tbstimont-Faot  Casb.— See  the  statement  of  the 
otae  for  evidence  Tuld  to  be  insaffioient  to  support  a  conYlotion  for  In- 
eesti  inaamuoh  as  it  rests  upon  the  onoorroborated  testimony  of  a  wit- 
ness shown  by  the  other  proof  to  be  a  partioeps  eriminis. 

Appeal  from  the  District  Court  of  Wood.  Tried  below  be- 
fore the  Hon^  R  J.  McCorA 

The  appellant  in  this  case  was  convicted  of  incest  vrfth  one 
Hosa  Brewer,  his  step-daughter,  and  his  penalty  was  assessed  at 
a  term  of  two  years  in  the  penitentiary. 

Hosa  Brewer,  the  first  witness  for  the  State,  testified  that  she 
was  nineteen  years  eld,  and  lived  in  Weed  county,  Texas,  with 
her  mother  and  the  defendant,  who  was  her  step  father.  In  the 
room  occupied  by  the  witness  in  the  defendant's  house,  there 
were  three  beds.  One  of  them  was  occupied  by  the  defendant 
and  his  wife  and  child.  The  witness  and  a  yeimg  sister  occu- 
pied th9  next  bed,  which  was  near  the  one  occupied  by  defendant 
and  his  wife.  The  third  bed  was  occupied  by  the  defendant's 
widowed  brother  and  some  of  his  children.  About  midnight  on 
the  night  of  March  16,  1887,  the  defendant  left  lis  bed  and  came 
to  that  of  the  witness.  He  placed  his  hand  en  witness's  shoulder. 
Witness  pushed  his  hand  off  and  told  him  to  go  away.  Instead 
of  going  away  the  defendant  get  into  bed  with  witness,  and  had 
carnal  intercourse  with  her  without  her  consent.  He  held  wit- 
ness securely  in  bed,  and  directed  her  net  to  speak  a  word.  De- 
fendant repeated  that  operation  in  the  same  manner  at  the  same 
place  on  several  subsequent  nights.  Witness  at  no  time  made 
an  outcry,  being  restrained  by  fear  ef  the  defendant.  The  same 
fear  kept  her  from  telling  any  person  of  her  compulsory  cepula- 
lation  with  defendant.  She  told  no  one  until  she  gave  birth  to  a 
child,  when  she  told  her  mother,  and  the  officers  who  came  to 
investigate  the  matter,  that  the  defendant  was  the  father  of  her 
child.  No  man  other  than  defendant  had  ever  had  carnal 
intercourse  with  the  witness.  Witness  was  engaged,  at  time  of 
the  outrage  upon  her,  to  be  married  to  one  Mose  Dumas.    They 
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were  to  have  been  married  on  the  Smiday  succeeding  July  5, 
1887,  but  Mose  withdrew;  witness  did  not  know  why.  He  had 
previously  broken  off  a  prior  engagement  with  witness  to  marry, 
but  witness  did  not  know  why.  The  defendant  always  treated 
the  witness  well,  except  in  the  matter  of  forcing  her,  against 
her  will,  to  submit  to  his  carnal  passion.  Witness  often  attended 
parties  in  her  neighborhood,  and  was  sometimes  escorted  by 
Mose  Dumas.  Witness  spent  one  or  two  nights  at  the  house  of 
Ed.  Jones  during  his  illness.  She  denied  that  Doctor  Hardeman 
-ever  treated  her  for  cancer  of  the  breast  and  sore  leg.  He  did 
•examine  her  breast  on  one  occasion. 

The  State  closed. 

Mrs.  Agnes  Dodson,  the  wife  of  defendant,  was  his  first  wit- 
ness. She  testified  that  the  prosecutrix,  Bosa  Brower,  was  her 
daughter  by  her  first  husband.  Witness  and  defendant  were 
legally  married  to  each  other  at  the  time  of  this  alleged  offense. 
Rosa  had  lived  many  years  with  witness  and  defendant    At 

the  time  of  the  alleged  offense,  the  defendant's  brother, 

Dodson,  and  his  motherless  boys  were  living  at  defendant's 
house.  Defendant  and  witness  and  their  children,  including 
Rosa,  and  defendant's  brother  and  his  children  all  occupied  the 
same  room.  Defendant  and  witness  and  one  of  their  children 
all  occupied  one  bed.  Rosa  and  her  sister  occupied  another  bed, 
and  defendant's  brother  and  his  children  occupied  the  third  bed, 
which  bed  was  nearer  to  Rosa's  bed  than  the  one  occupied  by 
witness  and  defendant.  A  person  lying  in  the  bed  occupied  by 
defendant's  brother  could  touch  the  foot  of  Rosa's  bed.  The 
older  children  of  the  household,  except  Rosa,  slept  in  a  room 
overhead  and  inmiediately  above  the  room  occupied  by  the  par- 
ties named.  The  defendant's  brother  and  his  children  came  to 
defendant's  house  in  February,  1887.  He  was  then,  and  is  yet,  a 
widower.  The  witness  spent  almost  her  entire  time  at  home, 
rarely  leaving  home,  and  never  for  any  considerable  length  of 
time.  Witness  had  never  observed  any  undue  intimacy  between 
defendant  and  Rosa,  and,  had  any  such  intimacy  existed,  she 
would  most  certainly  have  seen  or  known  it.  She  had  never  had 
any  cause  to  suspect  such  an  intimacy  between  her  husband  and 
her  daughter.  Rosa  never  complained  to  witness  of  any  ill 
treatment  at  the  hands  of  defendant  until  her  child  was  bom, 
when  she  declared  that  the  defendant  was  the  father  of  the 
child.  Witness  suspected  Rosa's  pregnancy  some  time  before 
the  birth  of  the  child,  but,  thinking  Rosa  would  confide  her 


Digitized  by 


Qoo^^ 


516  24  Texas  C!oubt  of  Appeals.  [Tyler 

Statement  of  the  ease. 

■  ■    ■  1 

troubles  to  her,  said  nothing  to  her  about  the  matter.  When 
Rosa  reached  her  period  of  labor,  she  awakened  witness  with 
her  moaning,  and  asked  witness  to  give  her  something  to  relieve 
her  pains.  Witness  told  defendant  to  get  and  give  her  some 
spirits  of  turpentine  and  paregoric.  After  a  labor  of  some  time 
the  child  was  born.  It  lived  about  an  hour  and  a  half,  and  died 
in  the  arms  of  a  Mrs.  Parker,  who  was  present  at  the  birth. 
Defendant  asked,  after  the  death  of  the  child,  if  it  would  not  be 
better  to  bury  the  body  in  the  church  yard.  Mrs.  Parker  re- 
marked, in  reply,  that  the  child,  which  was  a  very  small  one, 
was  no  better  than  the  witness's  dead  child,  which  was  buried 
in  the  yard  near  the  house,  and  that  it,  too,  could  be  buried  in 
the  yard.  The  child's  body  was  then  wrapped  in  some  clean 
rags  and  placed  in  a  box,  and  the  defendant  then,  as  he  was 
asked  to  do,  buried  it  in  the  yard.  The  child  was  only  partially 
developed,  was  not  more  than  a  five  months  conception,  and  did 
not  weigh  exceeding  three  or  four  pounds. 

Witness*  was  at  home  on  the  night  of  March  16,  1887,  and 
every  night  for  a  long  period  before,  and  ever  since  that  date. 
She  never,  on  fitny  occasion  after  the  said  date,  observed  any- 
thing peculiar  or  unusual  in  the  demeanor,  manner  or  appear- 
ance of  her  daughter  Rosa.  The  defendant  habitually  slept  be- 
hind the  witness,  and  next  to  the  wall,  and  never  did  and  could 
not  get  out  of  bed  after  having  once  retired,  without  awakening 
the  witness,  who  was  an  exceptionally  light  sleeper.  Rosa  often 
attended  parties  with  young  men,  and  during  March,  1887,  she 
spent  several  nights  at  the  house  of  Ed.  Jones,  during  his  illness. 
She  told  witness  that  she  was  engaged  to  marry  Mose  Dumas, 
and  that  her  marriage  was  appointed  for  the  Sunday  succeeding 
July  5,  1887.  She  attended  several  parties  in  company  with 
Mose  Dumas. 

Cross  examined,  the  witness  said  that  she  was  at  home  when 
the  oflScers,  Bob  Terrell  and  John  James,  and  county  attorney 
W.  A.  Hart,  came  there,  which  was  about  a  week  after  the  birth, 
death  and  burial  of  Rosa's  child.  Witness  showed  the  child's 
grave  to  the  parties  named,  who  exhimied  the  body  and  exam- 
ined it.  Witness  denied  that  she  told  Mr.  Hart  that  the  defend- 
ant was  the  father  of  the  child.  She  denied  that  she  told  Hart, 
Terrell  or  Jones  that,  on  one  occasion,  at  Mrs.  Parker's  house, 
she  observed  imdue  familiarity  between  defendant  and  Rosa, 
and  afterwards  reprimanded  defendant  about  it,  and  that,  de- 
fendant replied:  "  It  is  nothing  but  your  d—d  old  jealous  mouth. 
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and  if  you  don't  hush  I  will  leave  the  place.'*  She  did  tell  the 
officers  that  on  one  occasion,  in  March,  1887,  about  midnight,  she 
caught  the  defendant  getting  back  into  his  bed,  and  that  the  fire 
was  covered  up,  and  that  she  told  him  it  looked  suspicious.  That 
was  not  the  truth.  Witness  did  not  know  why  she  made  such  a 
statement  to  the  officers.  It  just  "  popped"  into  her  head  to  tell 
it.  It  was  the  practice  of  witness  to  cover  up  the  fire  at  night. 
Hart  was  drinking  when  he  came  to  witness's  house.  He 
showed  he  was  drunk  by  asking  very  silly  questions,  and  wit- 
ness smelled  whisky  on  his  breath. 

Mrs.  Rosa  Parker  testified,  for  the  defense,  that  she  was  at  de- 
fendant's house  when  Rosa  Brewer's  child  was  bom.  That  child 
was  about  a  five  months  conception,  and  was  very  small.  It 
lived  about  an  hour  and  a  half,  and  died  in  witness's  arms.  De- 
fendant' proposed  that  the  child  should  be  taken  to  the  church 
yard  and  buried.  Witn0ss  replied  that  the  child  was  no  better 
than  the  child  of  defendant's  wife,  which  was  buried  in  the  yard, 
and  that  it  should  be  buried  there  too.  Accordingly,  the  child 
was  buried  in  the  yard  by  the  defendant.  Witness  had  often 
seen  defendant  and  Rosa  together,  but  never  observed  anything 
suspicious  about  their  manner  towards  each  other. 

Doctor  Hardeman  testified,  for  the  defense,  that  he  had  been  a 
practising  physician  for  eighteen  years.  Witness  was  several 
times  called  to  treat  Rosa  Brower  for  cancer  of  the  breast  and 
for  sore  leg.  Ed  Jones  called  the  defendant  to  treat  the  girl,  who 
was  then  at  his  house.  Witness,  after  examining  Rosa's  breast, 
told  her  that  he  would  not  dry  it  up,  as  she  was  pregnant;  to 
which  Rosa  made  no  reply.  Rosa's  general  reputation  for  both 
truth  and  chastity  was  very  bad.  Witness  had  no  medical  cer- 
tificate, and  was  a  practitioner  without  having  passed  examina- 
tion before  the  medical  board  of  Wood  county. 

O,  A,  Green  testified,  for  the  defense,  that  he  had  lived  near 
and  had  known  Rosa  Brower  all  of  his  and  her  lives.  He  knew 
that  Rosa's  reputation  for  truth  and  veracity  fitnd  for  chastity 
was  very  bad  and  had  been  bad  for  about  four  years.  He  had 
always  known  defendant,  and  had  never  heard  defendant's 
moral  character  assailed  until  he  was  charged  with  this  offense. 
He  had  often  seen  defendant  and  Rosa  together,  but  had  never 
seen  any  undue  intimacy  or  improper  familiarity  between  them. 
Cross  examined,  the  witness  said  that,  up  to  a  short  time  before 
the  birth  of  her  child,  Rosa  attended  all  the  parties  given  in  the 
neighborhood*     So  far  as  the  witness  knew,  she  was  never 
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avoided,  snubbed  or  mistreated.  J.  J.  Bailey  and  Alex.  Fouse 
testified,  for  the  defense,  substantially  as  did  the  witness  Green. 

The  defense  closed. 

W.  A.  Hart  testified,  for  the  State,  in  rebuttal,  that  in  his 
official  capacity  as  county  attorney  he  went  to  the  defendant's 
house  as  soon  as  he  heard  of  the  birth  of  Rosa  Brewer's  child, 
€md  that  she  imputed  its  paternity  to  the' defendant.  Mrs.  Dod- 
son  stated  to  the  witness  and  Terrell  that,  on  one  occasion,  at 
Mrs.  Parker's  house,  she  observed  the  defendant  and  Bosa  act- 
ing with  undue  familiarity  towards  each  other,  and  that  she 
afterwards  ''got  after"  defendant  about  it,  when  defendant  told 
her  it  was  ''nothing  but  her  d — d  old  jealous  mouth,  and  that,  if 
she  did  not  hush  up,  he  would  leave  the  house."  She  also  said: 
*'0n  one  occasion,  about  the  last  of  March,  I  woke  and  found 
the  def endfiint  getting  in  bed.  The  fire  was  covered  up  and  the 
house  was  dark.     I  asked  him  what  he  was  doing." 

Ed  Dumas  testified,  for  the  State,  that  he  had  lived  within  two 
miles  of  the  defendant  for  about  eight  years.  He  knew  Rosa 
Brower  well.  Her  reputation  for  truth,  veracity  and  chastity 
had  always  been  good.  She  attended  all  parties  given  in  the 
neighborhood,  and  appeared  to  be  a  social  favorite.  Witness 
had  never  seen  her  snubbed  or  slighted  by  any  of  the  society 
people. 

E.  M.  Bates  testified,  for  the  State,  that  he  had  long  known 
Bosa  Brower,  and  had  always  regarded  her  as  a  pure  and  virtu- 
ous girl.  She  attended  all  the  parties  and  social  gatherings,  and 
always  appeared  to  be  a  prime  favorite. 

The  motion  for  a  new  trial  raised  the  question  discussed  in 
the  opinion. 

D.  W.  Crow^  for  the  appellant 

W.  L.  Davidson,  Assistant  Attorney  Qoneral,  for  the  State. 

WiLLSON,  JuDQB.  We  are  of  the  opinion  that  the  indictment 
is  sufficient.  We  find  no  material  error  in  the  charge  of  the 
court.  But  we  are  cleaxly  of  the  opinion  that  the  evidence  does 
not  support  the  conviction. 

Although  the  witness  Rosa,  with  whom  the  incestuous  inter- 
course is  alleged  to  have  been  committed,  states  that  she  did  not 
consent  to  the  intercourse,  it  is  very  clear  from  her  testimony 
that  she  made  no  serious,  determined  or  positive  resistance  to  it» 
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Her  testimony,  taken  in  connection  with  the  other  facts  in  evi- 
dence, shows  conclusively,  we  think,  that  if  the  crime  of  incest 
was  conmiitted  upon  her  by  the  defendant,  she  was  a  principal 
in  the  crime.  Her  testimony,  therefore,  was  that  of  an  accom- 
plice, and  insufficient,  without  corroboration,  to  sustain  a  convic- 
tion. There  is  not  a  particle  of  evidence  in  the  record  which 
corroborates,  in  any  material  respect,  the  testimony  of  the*  wit- 
ness Bosa,  while,  on  the  other  hand,  her  statements  are  strongly 
disproved  by  circumstances,  and  her  credibility  is  made  doubtful 
by  the  testimony  of  several  witnesses  who  state  that  her  reputa- 
tion both  for  veracity  and  chastity  is  bad.  We  think  the  court 
erred  in  refusing  to  grant  the  defendant  a  new  trial,  upon  the 
ground  that  the  evidence  did  not  support  the  verdict. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Opinion  delivered  December  17, 1887. 
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No.  2383, 
Oeorgb  Ware,  Jr.,  v.  The  State. 

L  A88AUI/T  AVB  Battbrt— Intxnt.— To  oonstitate  assault  and  battery, 
unlawful  Tioienoe  must  be  used  tii>on  another,  and  snoh  Tiolence  must 
be  used  with  the  intent  to  injure  the  person  upon  whom  it  is  inflicted. 
TJnaooompanied  by  suoh  intent,  the  Tiolence,  however  unlawful,  does 
not  constitute  assault  and  battery. 

2l  Samb— Evidbncb— Fact  Oasb^Nbw  Trial.— The  intent  to  injure  will 
be  presumed  when  an  injury  has  been  inflicted,  but  when  no  injury  has 
been  inflicted  no  such  presumption  will  obtain,  and  the  intent  must  be 
proved.  The  proof  in  this  case  failing  to  show  the  infliction  of  an  in- 
Jury,  and  preponderating  against  the  in'ent  to  inflict  injury,  the  convic- 
tion is  against  the  evidence,  and  the  trial  court  erred  in  refusing  a  new 
trial. 

Appeal  from  the  County  Court  of  Victoria.  Tried  below  be- 
fore the  Hon.  R.  H.  Coleman,  County  Judge. 

The  conviction  in  this  case  was  for  an  assault  and  battery  ui>on 
the  person  of  Sylva  Ware,  who  was  shown  by  the  evidence  to  be 
the  mother  of  the  appellant.  The  peQalty  assessed  wcto  a  fine  of 
twenty-flve  dollars. 

The  information  under  which  this  prosecution  was  had  was 
based  ui>on  a  complaint  filed  by  George  Ware,  Sr.,  the  father  of 
the  accused,  and  the  husbsind  of  the  alleged  injured  party.  The 
complainant  was  likewise  the  first  and  the  principal  witness  for 
the  State.  His  narrative  discloses  a  domestic  episode  hap- 
pily more  picturesque  and  interesting  than  tragic  in  its  re- 
sults, The  casus  belli,  it  appears,  was  a  goat.  That  goat,  four 
years  before  the  eventful  day  alleged  in  the  information,  was 
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the  corporeal  personal  property  of  the  defendant  The  defend- 
ant,  however,  under  the  influence  of  a  sudden  generous  impulse, 
bestowed  it  absolutely  upon  his  younger  brother.  From  that 
time  until  the  day  of  the  battle  it  became  a  tenant  in  conmion 
upon  the  premises  of  the  witness,  waxing  fat  and  festive  on 
the  provender  of  the  witness,  fitnd  unconsciously  generating  and 
nourishing  a  feud  that  was  to  become  an  issue  in  field  and  forum 
between  the  donor  on  the  one  side  and  the  custodians  of  the  do- 
nee on  the  other. 

A  few  days  before  the  assault  alleged  in  this  inf ojmation,  the 
defendant  asserted  a  proprietory  claim  to  the  goat,  sind  bore  it 
from  the  witness's  house  to  his  own.  Passing  the  defendant's 
house  a  day  Or  two  later,  the  witness  discovered  the  goat  forag- 
ing on  the  patch  of  the  defendant,  and  forthwith,  acting  on  be- 
half of  his  son  and  ward,  he  escorted  it  back  to  tiie  home  of  its 
youth.  On  the  evening  of  that  same  day,  the  defendant,  .in  his 
cart»  drove  to  the  witness's  yard  fence,  disembarked,  entered  the 
yard,  laid  violent  hands  on  the  rope  attached  to  the  goat,  and 
essayed  to  bear  that  innocent  animal  off  vi  et  armis.  To  this 
proceeding  the  witness  protested  that  the  goat  belonged,  not  to 
the  defendant,  but  to  his  brother,  and  was  in  the  care,  control 
and  custody  of  him,  the  witness.  The  defendant  retorted  that 
he  had  merely  losined  the  animal  to  his  brother,  and  started  to 
drag  it  off.  Thereupon  the  witness  seized  tiie  rope  at  the  end 
remotest  from  the  goat.  Defendant  at  that  time  held  the  rope 
at  a  point  near  the  goat.  Witness  was  now  reinforced  by  his 
wife  and  the  other  members  of  his  family,  who  severally  seized 
different  parts  of  the  rope,  and  the  tug  of  war  commenced.  Wit- 
ness's wife  held  the  rope,  nearest  the  defendant.  Defendant 
reached  out  his  right  hand  and  pushed  the  witness's  wife— how 
hard  the  witness  could  not  say — ^and  told  her  to  go  to  the  house. 
Instead,  however,  of  going  to  the  house,  witness's  wife  advanced 
upon  the  defendant's  rear,  when,  jerking  suddenly  at  the  rope, 
he  brought  his  elbow  violently  against  his  mother's  breast  The 
tug  at  the  rope  was  then  resumed,  when  defendant,  changing 
his  tactics,  produced  a  pocket  knife  and  with  a  strong  blow  sud- 
denly severed  the  rope.  The  result  of  this  maneuver  was  to 
place  witness  and  his  entire  family  hors  da  combat^  and,  while 
they  lay  stretched  on  their  several  backs,  the  defendant  bore  off 
the  goat  in  triumph. 

The  witnesses  for  the  defense,  corroborated  by  the  remaining 
witness  for  the  State,  testified,  in  substance,  that  they  saw  the 
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defendant  enter  his  father's  yard  and  undertake  to  lead  off  a 
goat.  His  father,  mother  and  other  members  of  the  family 
seized  the  rope  attached  to  the  goat,  and  attempted  to  prevent 
its  removal  by  defendant.  Defendant  then  cut  the  rope  near 
where  he  held  it.  The  cutting  of  the  rope  was  followed  by  the 
fall  of  the  several  parties  opposed  to  defendant,  and  defendant's 
escape  with  the  goat.  Defendant  did  not  strike  or  otherwise 
violently  use  Mrs.  Ware,  nor  did  he  attempt  to  do  so. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

J.  L.  Hilly  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney  GFeneral,  for  the  State. 

WiLLSON,  Judos.  To  constitute  an  assault  and  battery,  unlaw- 
ful violence  must  be  used  upon  the  person  of  another,  and  such 
violence  must  be  used  with  the  intent  to  injure  the  person  upon 
whom  it  is  inflicted.  Unlawful  violence  imaccompanied  by 
such  intent  does  not  constitute  the  offense.  (Willson's  Texas 
Crim.  Laws,  sees.  809,  811.)  The  intent  to  injure  will  be  pre- 
sumed when  an  injury  has  been  inflicted,  but  when  no  injury 
has  been  inflicted  such  presumption  will  not  prevail,  and  the 
intent  must  be  proved.    (Id.,  sec.  812.) 

In  the  case  before  us,  conceding  that  the  defendant  used  im- 
lawful  violence  upon  the  person  of  his  mother,  the  alleged 
assaulted  party,  it  is  not  shown  that  she  was  injured  by  such 
violence  either  physically  or  mentally,  or  that  he  intended  to 
inflict  any  injury  upon  her,  but  on  tiie  contrary  the  evidence 
shows  that  he  had  no  such  intention. 

In  our  opinion  the  verdict  is  not  supported  by  the  evidence, 
and  the  trial  court  erred  in  refusing  the  defendant  a  new  triaL 
The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 
Opinion  delivered  January  7, 1888. 
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No.  2336. 
John  Gilleland  v.  The  State. 

1.  Practicb— CoiTTiNnANCB— EzcBPnoir.— It  is  a  settled  role  of  praetloe 

in  this  court  that  the  refusal  of  a  coDtinaanee  will  not  be  rerised  in  the 
absence  of  a  bill  of  exceptions. 

2.  Samb— EyiDBNCB.^Bii«L  OF  EzcBPTios'  taken  to  the  admission  of  evi- 

dence should  clearly  disclose  the  natare  of  the  objection;  otherwise  it  is 
not  entitled  to  be  considered  by  this  court.  Objections  not  afflrmatiTely 
stated  in  a  proper  bill  of  exceptions  are  to  be  treated  as  waived. 

8.  Same— Flight  of  an  accused,  after  indictment  and  release  on  bail  or 
recognizance,  is  a  fact  which  may  be  proved  for  the  State  by  showing 
the  forfeiture  of  the  bail  bond  or  recognizance. 

4.  THBFT—CHARaB  OF  THB  CouRT.— The  trial  court,  in  a  theft  ease, 
charged  the  Jury  as  follows:  "  Upon  the  trial  of  one  charged  with  the 
theft  of  a  horse,  the  possession  of  the  horse  without  a  written  bill  of 
sale  containing  a  specific  description  of  the  horse  is  prima  facie  evidence 
against  the  accused  that  the  possession  is  illegal.**  Held  erroneous,  as 
upon  the  weight  of  evidence. 

6.  Samb— Fact  Oasb.— The  trial  court  charged  the  Jury  as  follows:  **  When 
one  charged  with  theft  is  found  in  possession  of  the  stolen  property,  if 
he  gives  a  reasonable  explanation  of  his  possession  of  the  property,  it 
then  devolves  upon  the  State  to  show  such  statement  to  be  false;  other- 
wise the  accused  mast  be  acquitted.**  See  the  opinion  and  the  statement 
of  the  case  for  evidence  which,  in  view  of  the  law  thus  correctly  ex- 
pounded by  the  charge,  is  held  insufficient  to  support  the  conviction. 

Appeal  from  the  District  Court  of  Goliad.  Tried  below  before 
the  Hon.  H.  C.  Pleasants. 

The  conviction  in  this  case  was  for  the  theft  of  a  horse,  the 
property  of  Amos  Rowland,  in  Goliad  coimty,  Texas,  on  the 
eighteenth  day  of  February,  1886.  A  term  of  five  years  in  the 
penitentiary  was  the  penalty  assessed. 

Amos  Rowland  was  the  first  witness  for  the  State.  He  testi- 
fied that  in  February,  1886,  he  lived  in  Llano  county,  Texas.  On 
the  night  of  the  eighteenth  day  of  that  month,  the  horse 
described  in  the  indictment,  which  was  the  property  of  the  wit- 
ness, and  which  was  then  in  his  possession,  was  stolen  from  the 
witness's  pasture,  situated  in  the  said  Llano  county.  That  horse 
was  one  of  three  horses  which  the  witness  had  in  that  pasture 
on  that  night.    Witness  missed  his  said  horse  on  the  morning  of 
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February  19,  1886,  when  he  discovered  that  the  gap  in  the  fence 
surrounding  his  pasture  was  down.  The  tracks  showed  that 
three  horses  entered  the  pasture  at  the  gap,  and  four  went  out. 
The  tracks  also  showed  that  one  of  the  horses  leaving  the  pas- 
ture was  a  led  horse,  as  his  tracks  appeared  sometimes  on  one 
side  and  sometimes  on  the  other  of  a  straight  trail  left  by 
another  horse.  Witness  searched  several  days  for  his  horse, 
but  failed  to  find  him. .  He  then  heard  of  the  sudden  departure 
from  the  couAty  of  a  man  named  Gilleland,  who  had  previously 
lived  in  the  neighborhood.  He  further  learned  that  Qilleland's 
parents  lived  in  Goliad  county,  and  thereupon  he  wrote  to  the 
sheriff  of  Goliad  county,  giving  a  description  of  the  horse,  and 
the  name  of  the  defendant  as  the  man  who  had  recently  left 
Llano  county.  Within  a  short  time  the  witness  was  notified  by 
the  sheriff  of  Goliad  county  that  he  had  the  horse  in  his  posses- 
sion and  Gilleland  in  jail.  Witness  then  went  to  Goliad  county 
and  found  his  horse  in  the  possession  of  George  Storm- 
f eltz,  the  sheriff  of  said  coimty.  That  horse  was  taken  from 
the  witness's  pasture  in  Llano  county,  about  two  hundred  and 
fifty  miles  distant  from  Goliad,  without  the  knowledge  or  the 
consent  of  the  witness.  The  witness  had  never  seen  the  defend- 
ant to  know  him,  until  he  saw  him  in  the  Goliad  county  jail,  at 
the  present  term  of  the  court.  Witness  denied  that  he  ever  told 
Fulcrod  or  Tilly,  or  any  other  person  in  Goliad  coimty,  that  he 
did  not  believe  the  defendant  was  guilty  of  this  theft.  He  did 
say,  however,  to  them  and  other  parties,  that  he  believed  Perry 
Swift  was  the  principal  leader  in  the  perpetration  of  the  theft, 
and  that,  if  defendant  would  turn  State's  evidence,  and  his  testi- 
mony would  secure  the  conviction  of  the  other  two  persons  who 
participated  in  the  theft,  he,  witness,  would  be  content. 

R  H.  Adams  testified,  for  the  State,  that  in  February,  1886,  he 
lived  ii;i  Llano  coimty,  Texas,  with  Mr.  Walton,  the  uncle  of  the 
defendant,  and  was  well  acquainted  with  the  defendant.  At  the 
time  of  the  theft  of  Eowland's  horse  the  defendant  was  living  at 
his  uncle's  house,  in  Llano  county.  He  had  been  there  about  a 
month.  The  defendant  then  owned  neither  horse,  saddle  nor 
bridle,  and  was  using  a  horse  that  belonged  to  one  Robinson, 
who  lived  on  the  Llano  river.  Mr.  Walton,  the  defendant's 
uncle,  lived  about  seven  miles  distant  from  Rowland's  pasture. 
Defendant  borrowed  the  witness's  saddle  on  the  eighteenth  day 
of  February.  On  the  next  morning  one  Perry  Swift  brought  the 
saddle  back  to  the  witness.    The  defendant  did  not  come  back 
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to  Walton's  house  after  he  left  on  the  eighteenth  day  of  Feb- 
ruary. Witness  did  not  know  where  he  wtot  to,  nor  what  use 
lie  made  of  witness's  saddle  while  he  had  it  in  possession.  He 
merely  asked  the  losin  of  the  saddle,  and  witness  loaned  it  to  him 
without  asking  him  any  questions. 

R.  F.  Winn  testified,  for  the  State,  that  he  lived  in  Llano 
county,  Texas,  about  two  miles  from  the  residence  of  Mr.  Wal- 
ton, the  uncle  of  the  defendant.  A  saddle  was  stolen  from  the 
premises  of  the  witness  on  the  night  of  February  18,  1886.  Wit- 
ness had  seen  the  defendant  in  that  neighborhood  prior  to  that 
time,  but  had  not  seen  him  there  since.  Witness  did  not  know 
what,  if  any,  business  the  defendant  pursued  in  Llano.  He  did 
not  ^ow  who  stole  his  saddle. 

George  Turner  testified,  for  the  State,  that  early  in  March, 
1886,  he,  at  the  request  of  Sheriff  Stormfeltz,  of  Gk)liad  county, 
went  to  the  place  where  the  defendant  then  was,  in  Goliad 
county,  arrested  him  and  took  possession  of  the  horse  then  in 
his  possession,  which  corresponded  with  the  horse  described  to 
witness  by  the  said  sheriff.  Witness  arrested  the-  defendant 
about  eight  o'clock  in  the  morning,  while  the  defendsint  was  in 
the  act  of  saddling  the  horse.  He  delivered  the  defendant  and 
the  horse  to  Sheriff  Stormfeltz,  who  subsequently  delivered  the 
horse  to  Rowlfitnd.  When  witness  arrested  the  defendant,  de- 
fendant said  that  he  purchased  the  horse  from  a  man  who  lived 
near  Austin.  He  did  not  designate  the  particular  place  near 
Austin  where  he  purchased  the  horse,  nor  did  he  mention  the 
name  of  the  man  from  whom  he  purchased,  nor  did  he  state  the 
price  he  paid  for  the  animal. 

Sheriff  Stormfeltz  testified,  for  the  State,  that  on  or  about 
March  10,  1886,  he  received  a  letter  from  the  State's  witness  Row- 
land, of  Llano  coimty,  describing  a  horse  which  had  been  re- 
cently stolen  from  him,  and  giving  the  name  of  the  defendant. 
Witness  thereupon  dispatched  George  Turner  to  a  place  in 
Goliad  county  where  the  defendant  was  said  then  to  be,  for  the 
purpose  of  arresting  the  defendant  and  recovering  the  horse. 
Turner  retiumed  with  the  defendant  and  a  horse  which  cor- 
responded with  the  horse  described  by  Rowland  in  the  letter. 
Rowland  afterwards  identified  the  horse  as  his  property,  and  as 
the  same  referred  to  by  him  in  his  letter,  and  witness  delivered 
the  horse  to  him.  Defendant  was  released  on  bail  soon  after  his 
arrest.  His  bond  obligated  him  to  appear  before  the  grand  jury 
at  the  succeeding  term  of  the  district  court.    He,  however,  left  the 
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country  before  the  court  convened,  and  before  indictment  was  re- 
turned against  him^  and  his  bond  was  forfeited  sind  subsequently 
was  collected  by  witness.  The  witness,  in  May,  1887,  heard  of 
the  defendant  in  Robertson  county,  Texas.  He  thereupon  pro- 
cured a  capias  to  Robertson  county,  upon  which  capias  defend- 
ant was  arrested,  sind  witness  sent  for  and  got  him,  and  had 
since  held  him  in  custody.  Defendant's  father  was  a  citizen  of 
(Joliad  county.  The  State  concluded  its  case  by  introducing  in 
evidence  the  proceedings  of  the  court  upon  the  forfeiture  of  the 
defendant's  appearance  bond. 

Abner  Ricketson  was  the  first  witness  for  the  defense.  He 
testified  that  in  February,  1886,  he  lived  in  Llano  coimty,  Texas, 
near  the  residence  of  Mr.  Walton,  the  uncle  of  the  defendant. 
On  a  day  in  said  February,  not  earlier  than  the  nineteenth  nor 
later  than  the  twenty-second,  the  witness,  defendant,  Pete  Rose 
and  Joe  Ellis,  then  riding  along  the  public  road  near  Perry 
Swift's  place  in  Llano  county,  met  a  man  named  Norton,  who 
lived  near  Austin,  and  who  was  leading  a  horse  which  he  offered 
for  sale.  The  defendant  bought  that  horse  from  Norton,  paying 
him  therefor  the  sum  of  seventy-five  dollars,  ten  dollars  of  which 
the  witness  loaned  the  def endsint,  as  defendant  had  but  sixty- 
five  dollars  with  him.  Norton  did  not  execute  a  bill  of  sale  to 
cover  the  horse,  nor  did  he  say  where  he  got  the  horse.  Perry 
Swift  was  near  but  not  present  at  the  transaction,  but  he  saw 
the  trade,  and  saw  the  possession  of  the  horse  delivered  to  de- 
fendant by  Nortoiv  Witness,  defendant.  Rose,  Ellis  and  Norton 
presently  overtook  Swift  and  went  with  him  to  Swift's  house, 
'where  Swift  was  told  of  the  trade,  and  the  trade  was  discussed. 
Swift,  who  was  the  witness's  brother-in-law,  then  lived  about 
two  miles  from  Walton's  place,  and  between  seven  and  eight 
miles  from  Rowland's  place.  The  horse  purchased  by  the  de- 
fendant from  Norton  was  the  animal  subsequently  claimed  by 
Rowland.  At  the  time  of  the  trade,  and  when  witness  loaned 
the  defendant  the  ten  dollars,  his  €tcquaintance  with  defendant 
was  very  slight.  He  knew  that  defendant  was  living  at  Wal- 
ton's, but  had  not  "run"  or  associated  with  him  prior  to  that 
time.  The  witness  did  not  see  defendant  in  Llano  coimty  after 
the  transaction  between  him  and  Norton;  did  not  know  where 
he  went  to,  nor  had  he  ever  been  repaid  his  ten  dollars.  He  did 
not  then  know  that 'defendant's  father  lived  in  Goliad  county. 
Witness  had  never  made  an  effort  to  collect  his  ten  dollars^  and 
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never,  after  the  transaction,  endeavored  to  find  the  defendant 
or  ascertain  his  whereabouts. 

William  Gilleland,  the  defendant's  brother,  was  his  next  wit- 
ness. He  testified  merely  to  his  untiring  efforts  to  secure  the 
attendance  of  Rose,  Ellis  and  Swift  upon  this  trial,  to  testify  to 
the  purchase  by  defendant  of  the  horse  from  the  man  Norton. 
Witness  had  a  conversation  with  the  State's  witness,  Rowland, 
in  Llano  county,  in  the  course  of  which  conversation  Rowland 
said  that  he  did  not  believe  that  defendant  stole  the  horse,  and 
that  he  wanted  the  defendant  to  do  no  more  than  tell  from 
whom  he  got  the  horse,  so  that  he  could  prosecute  the  thief. 

Phillips  Fulcrod  testified,  for  the  defense,  that  pending  the 
trial  he  met  the  State's  witness  Rowland  at  the  foot  of  the  court 
house  steps,  in  Qoliad,  and  engaged  him  in  conversation  about 
this  case.  In  the  course  of  that  conversation  Rowland  said,  in 
effect,  that  he  did  not  believe  John  Gilleland  stole  his  horse, 
and  that  he  asked  of  Gilleland  no  more  than  that  he  tell  who  he 
got  the  horse  f  irom.  William  Tilly  testified  substantially  as  did 
Fulcrod,  and  the  case  was  closed. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

J".  L.  Hilly  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  No  bill  of  exception  having  been 
saved  to  the  overruling  of  defendant's  application  for  continu- 
ance, he  is  not  entitled  to  have  the  matter  reviewed  in  this  court. 
The  last  decision  to  this  effect  is  in  Scott's  case.  (23  Texas  Ct. 
App.,  522.) 

There  is  but  a  single  bill  of  exception  in  the  record,  and  that 
was  saved  to  the  admission  of  testimony  over  objection  of  de- 
fendant. What  the  objection  was  is  not  stated  in  the  bill.  The 
rule  is  that  the  bill  must  set  forth  the  objections  which  were 
interposed,  and  that  objections  not  aflBrmatively  presented  are 
deemed  to  have  been  waived.  (Bryant  v.  The  State,  18  Texas  Ct. 
App.,  107,  and  authorities  cited.)  Independently  of  this  rule,  the 
evidence,  we  think,  was  clearly  admissible  as  a  circumstance 
going  to  show  flight  and  an  effort  to  avoid  £t  trial  by  the  defend- 
ant. Flight  of  a  defendant  after  indictment,  and  after  his 
release  on  bail  or  recognizance,  by  showing  the  forfeiture  of  the 
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same,  is  a  fact  which  may  be  proved  by  the  State.  (Hart  v.  The 
State,  22  Texas  Ct.  App.,  563;  Aiken  v.  The  State,  10  Texas  Ct. 
App.,  610;  Gose  v.  The  State,  6  Texas  Ct.  App.,  121.) 

In  the  fourth  paragraph  of  the  charge,  the  court  instructed  the 
jury  that,  "upon  the  trial  of  one  charged  with  the  theft  of  a 
horse,  the  possession  of  the  horse  without  a  written  bill  of  sale 
containing  a  specific  description  of  the  horse  is  prima  facie  evi- 
dence against  the  accused  that  the  possession  is  illegal."  Such 
an  instruction  has  repeatedly  been  denounced  by  this  court  as 
decidedly  erroneous,  it  being  upon  the  weight  of  evidence. 
(Willeys  v.  The  State,  22  Texas  Ct.  App.,  408,  and  numerous  au- 
thorities cited.) 

A  special  instruction,  given  at  the  instance  and  request  of  de- 
fendant, it  is  true,  did  modify  the  vice  of  the  charge,  and  perhaps 
might  with  some  reason  be  held  to  have  cured  it.  (Garcia  v.  The 
State,  12  Texas  Ct.  App.,  336.)  Still,  this  is  mere  speculation,  at 
best,  and,  had  an  exception  been  reserved  to  it,  notwithstanding 
the  giving  of  the  requested  instruction,  we  would,  under  well 
settled  rules,  have  been  compelled  to  have  reversed  the  judgment 
on  account  of  the  error. 

In  paragraph  two  of  the  charge  of  the  court,  the  jury  were 
specifically  and  correctly  instructed  that,  "when  one  charged 
with  theft  is  found  in  possession  of  the  stolen  property,  if  he  give 
a  reasonable  explanation  of  his  possession  of  the  property,  it 
then  devolves  upon  the  State  to  show  such  statement  to  be  false; 
otherwise  the  accused  must  be  acquitted."  Applying  this  charge 
to  the  facts  as  proven  on  the  trial  and  shown  in  the  record,  we 
find  that  when  defendant  was  first  found  in  possession  of  the 
stolen  animal  by  the  deputy  sheriff  who  was  sent  to  arrest  him, 
he  told  the  officer  that  "he  had  bought  the  horse  from  a  man  who 
lived  near  Austin.  He  did  not  say  what  the  man's  name  was,  or 
the  price  he  paid  for  the  horse,  or  where  he  bought  the  horse." 
This  explanation  in  itself  is  entirely  reasonable.  Not  only  so, 
but  defendant  proved  its  truth  by  his  witness  Ricketson,  who 
testified  with  minute  circumstantiality  to  the  transaction,  when 
and  where  it  took  place,  the  name  of  the  party  who  sold  defend- 
ant the  horse,  and  the  price  paid  by  defendant,  together  with  the 
names  of  several  other  parties  who  were  present  and  also  wit- 
nessed the  sale  and  purchaise. 

This  explanation  by  defendant,  and  the  testimony  offered  by 
him  to  support  it,  have  not  been  disproved  nor  shown  to  be  false. 
We  are  of  opinion  the  verdict  and  judgment  are  against  the 
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evideuce    and    charge    of    the   court;    wherefore   the  judgment 
id  reversed  and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 
Opinion  delivered  January  7,  1888. 


No.  2404. 
Martin  Guest  v.  The  StatS, 

1.  Theft— Indictment— Vbrdict.— Though  under  an  indietment  ehar^- 
ing  theft  of  cattle  in  the  usual  form,  a  conviction  may  be  had  either  for 
the  theft  defined  in  article  749  of  the  Penal  Code  or  for  the  misdemeanor 
of  driving  cattle  from  their  accustomed  range  as  defined  in  article  767  of 
the  Penal  Code,  the  verdict,  to  be  sufficient,  must  show  with  reasonable 
certainty  of  which  offense,  the  felony  or  the  misdemeanor,  the  aeouaed 
was  found  guilty. 

9.  Same— New  Trial.— When  the  indictment  charges  an  offense  which  in- 
cludes other  offenses,  and  all  the  offenses  covered  by  the  indictment  are 
submitted  to  the  jury  by  the  charge  of  the  court,  a  general  verdict  of 
guilty,  assessing  a  penalty  applicable  to  either  of  the  offenses,  is  onoer- 
tain,  and  will  not  support  a  Judgment.  The  rule  is  that  *'when  a  verdict 
is  so  defective  and  uncertain  that  the  court  can  not  know  for  what 
offense  to  pass  judgment,  it  should  be  set  aside. ^^  The  indictment  in  this 
ease  charged  the  accused  with  the  felony  of  cattle  theft,  and  also  with 
the  misdemeanor  of  driving  cattle  from  their  accustomed  range.  The 
verdict  found  the  defendant  **guilty  as  charged  in  the  Indictment,"  and 
assessed  the  penalty  applicable  as  well  to  the  misdemeanor  as  to  the  theft 
defined  in  the  said  article  749  of  the  Penal  Code,  and  the  court  adjudged 
the  conviction  to  be  for  the  fe\ony.  Held^  that  the  verdict  was  illegal  in 
failing  to  desig^nate  the  offense  of  which  the  jury  found  the  accused  guil- 
ty, and  does  not  authorize  the  judgpment.  The  verdict  should  not  have 
been  received,  but,  having  been  received,  the  trial  court  should  have 
awards  a  new  trial. 

8.  Same— Evidence— Charge  op  the  Court— Voluntary  Return  of 
Stolen  Property.— When,  as  in  this  case,  the  evidence  on  a  trial  fcv 
theft  tends  to  show  a  voluntary  return  of  the  stolen  property  by  the  ac- 
cused to  the  owner,  within  a  reasonable  time,  and  before  prosecution  has 
been  instituted,  it  devolves  upon  the  trial  court  to  charge  the  jury  upon 
the  law  applicable  to  such  defense.  See  the  statejnent  of  the  case  in 
Guest  V.  The  State,  ante,  pas^e  235,  for  evidence  held  to  raise  the  issue  of 
a  voluntary  return  of  the  alleged  stolen  property,  witliin  the  statutory 
meaning  of  that  defense. 
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4b  8amb— PoBSSSsiOB  OF  RscBNTLY  Stolbn  Propbrty.— See  tlie  Btatement 
of  the  case  in  Guest  v.  The  State,  ante,  page  285,  for  a  state  of  proof  un- 
der which  the  trial  court  should  have  instructed  the  jury  with  reference 
to  the  law  applicable  to  a  defendant's  explanation  of  his  possession  of 
■tolen  property,  made  when  his  possession  was  first  challenged.  In 
refusing  the  special  charge  upon  the  subject  requested  by  the  accused, 
the  trial  court  erred. 

0.  Samb— PRAcncB.— The  refusal  of  the  trial  court  to  permit  counsel  to  read, 
in  his  argument  to  the  jury,  the  opinion  of  this  court,  delivered  upon  the 
hearing  of  the  former  appeal  in  this  case,  was  not  error. 

41.  Thbft— Eyipbnob— INTBIST— Fact  Gasb.— See  the  statement  of  the  case 
in  Guest  v.  The  State,  ante,  page  235,  for  evidence  Tield  insufficient  to 
support  a  conviction  for  cattle  theft,  inasmuch  as  it  does  not  establish 
the  fraudulent  intent.      * 

Appeal  from  the  District  Court  of  Red  Biyer.  Tried  below 
before  the  Hon.  D.  H.  Scott. 

The  conviction  in  this  case  was  had  under  an  indictment  which 
charged  the  appellant  with  the  theft  of  four  head  of  cattle,  the 
property  of  J.  R.  Johnson,  in  Red  river  county,  Texas,  on  the 
fifteenth  day  of  April,  1887.  The  penalty  assessed  against  the 
api>ellant  was  a  fine  of  two  hundred  and  twenty-five  dollars. 
The  opinion  of  the  court  discloses  the  proceedings  under  which 
this  result  was  reached. 

The  transaction  involved  in  this  prosecution  is  the  same  for 
which,  in  a  previous  trial,  the  appellant  was  convicted  for  theft, 
and  the  conviction  in  this  case  was  obtained  upon  substantially 
the  same  evidence.  A  full  statement  of  the  facts  will  be  found 
in  the  report  of  the  former  case,  which  appears  in  the  present 
volume,  beginning  on  page  235. 

The  motion  for  new  trial  raised  the  question  discussed  in  the 
•opinion. 

SKms  db  Wright,  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney  Gteneral,  for  the  State. 

WiiiLSON,  JxTBOB.  I.  Conceding  that,  under  an  indictment 
<;harg^ng  theft  in  the  usual  form,  a  defendant  may  be  convicted 
of  the  theft  defined  by  article  749  of  the  Penal  Code,  or  of  the 
misdemeanor  defined  by  article  767  of  the  Penal  Code,  and  that 
the  court  did  not  err  in  so  instructing  the  jury,  still  we  must 
liold  that  the  verdict  should  with  reasonable  certainty  show,  of 
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which  offense— the  felony,  or  the  misdemeanor— tte  defendant 
^as  found  guilty.  In  this  case  the  verdict  reads:  "We,  the 
jury,  find  the  defendant  guilty  as  charged  in  the  bill  of  indict- 
ment, and  assess  his  punishment  at  a  fine  of  two  hundred  and 
twenty-five  dollars."  The  punishment  assessed  is  applicable  to 
the  felony  defined  by  article  749,  and  also  to  the  misdemeanor 
defined  by  article  767.  We  can  not,  therefore,  determine  from 
the  punishment  assessed  whether  the  defendant  was  found  guilty 
of  the  felony  or  of  the  misdemeanor. 

The  trial  court  upon  this  verdict  adjudged  the  defendant  guilty 
of  the  felony — that  is,  of  the  theft  of  cattle— but  we  are  unable 
to  perceive  from  the  record  the  authority  for  so  adjudging.  The 
verdict  finds  him  guilty  as  "  charged  in  the  bill  of  indictment." 
He  is  charged  in  the  bill  of  indictment  not  only  with  the  theft  of 
the  cattle,  but  with  the  misdemeanor  of  willfully  driving  the  cat- 
tle from  their  accustomed  range  without  the  consent  of  the 
owner.  Both  these  offenses  were,  by  the  charge  of  the  court,  sub- 
mitted to  the  jury.  It  is  impossible  to  determine  from  the  record 
k>  which  of  said  offenses  the  verdict  was  intended  to  apply.  If 
the  verdict  had  found  the  defendant  guilty  of  theft  as  charged 
in  the  indictment,  it  Vould  have  been  sufficient,  although  the 
punishment  assessed  was  a  fine,  as  such  punishment  is  author- 
ized by  the  theft  defined  by  article  767.  (Foster  v.  The  State, 
21  Texas  Ct.  App.,  80.) 

But  when  the  indictment,  as  in  this  case,  charges  an  offense 
which  includes  other  offenses,  and  all  the  offenses  covered  by 
the  indictment  are  submitted  to  the  jury  by  the  charge  of  the 
court,  a  general  verdict  of  guilty,  assessing  a  penalty  applicable 
to  either  one  of  two  offenses,  is  uncertain  and  will  not  support  a 
judgment.  **  When  a  verdict  is  so  defective  and  uncertain  that 
the  court  can  not  know  for  what  offense  to  pass  judgment,  it 
should  be  set  aside."  (Slaughter  v.  State,  24  Texas,  410;  Alston 
V.  State,  41  Texas,  39;  Senterfit  v.  State,  Id.,  186;  BUster  v.  State, 
42  Texas,  315.)  We  can  find  no  precedent  which  holds  such  a 
verdict  as  the  one  rendered  in  this  case  to  bo  sufficient  to  author- 
ize a  judgment. 

It  is  a  matter  of  vital  importance  to  the  defendant  whether 
the  jury  found  him  guilty  of  a  felony  or  a  misdemeanor.  If  he 
has  been  convicted  of  a  felony,  he  is  thereby  deprived  of  im- 
portant civil  rights,  which  deprivation  would  not  result  from  a 
conviction  for  a  misdemeanor.  It  was  for  the  jury,  and  not  for 
the  court,  to  declare  whether  he  was  guilty  of  a  felony  or  a  mis- 
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demeanor.  The  jury  failed  to  specify  his  crime,  or  even  to  inti- 
mate that  it  was  a  felony,  and  yet  the  court  has  adjudfi^ed  him 
guilty  of  felony.  We  are  clearly  of  the  opinion  that  the  verdict 
does  not  authorize  the  judgment  rendered  and  entered,  or  any 
other  judgment  against  the  defendant.  The  verdict  should  not 
have  been  received  by  the  court,  but  having  been  received,  it 
should  have  been  set  aside,  and  a  new  trial  should  have  been 
granted  the  defendant. 

We  are  of  the  opinion  that  the  evidence  as  presented  to  us  on 
this  appeal  fairly  presents  the  issue  of  a  voluntaryreturn  of  the 
alleged  stolen  cattle  by  the  defendant  into  the  actual  possession 
of  the  owner  within  a  reasonable  time,  and  before  any  prosecu- 
tion had  been  commenced  against  defendant  for  taking  of  said 
cattle.  We  think  this  issue  should  have  been  submitted  to  the 
jury  under  instructions  from  the  court  applicable  to  the  facts  in 
evidence.  While  the  special  charge  upon  this  issue,  which  was 
requested  by  defendant's  counsel,  was  not  as  full  and  definite  as 
it  should  have  been,  it  was  correct  in  the  abstract,  and  sufficient 
to  call  the  court's  attention  to  the  issue,  and  to  the  law  govern- 
ing such  issue.  (Penal  Code,  art.  738;  Bird  v.  The  State,  16 
Texas  Ct.  App.,  628:  Dupree  v.  the  State,  17  Texas  Ct.  App.,  691; 
Allen  V.  The  State,  12  Texas  Ct.  App.,  190;  Shultz  v.  The  State, 
20  Texas  Ct.  App.,  316.)  The  cattle  returned  to  the  owner  were 
the  identical  cattle  taken  from  him  by  the  defendant,  and  there 
is  nothing  in  the  evidence  to  show  that  they  had  imdergone  any 
substantial  change.  (Horseman  v.  The  State,  43  Texas,  363; 
Grant  v.  The  State,  2  Texas  Ct.  App.,  164.) 

We  are  further  of  opinion  that  the  court  erred  in  refusing  to 
instruct  the  jury  in  regard  to  defendant's  explanation  of  his  pos- 
session of  the  cattle,  made  when  the  owner  of  the  cattle  de- 
manded them  of  him.  We  can  not  agree  with  the  learned  trial 
judge  that  the  right  of  the  defendant  to  the  possession  of  the 
cattle  was  not  challenged  or  called  in  question,  so  as  to  require 
of  him  an  explanation  of  his  possession  of  them.  He  had  pos- 
session of  the  cattle;  the  owner  of  the  cattle  demanded  them  of 
him.  It  was  not  only  l^e  right  of  the  defendant,  but  it  was  ab- 
solutely demanded  of  him  by  the  circumstances,  in  order  to 
exculpate  himself  from  the  presimiption  of  guilt  of  the  theft  of 
the  cattle,  arising  from  his  possession  of  them,  to  explain  that 
possession,  and  remove  such  presumption  if  he  could  do  so.  He 
did  explain  his  possession  of  the  cattle,  and  his  explanation, 
Tiewed  in  connection  with  the  other  evidence  in  the  case,  is,  to 
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bur  mindSy  not  unreasonable  or  improbable,  and  its  falsity  waa 
certainly  not  proved  by  the  State.  (Willson's  Texas  Crim.  Laws, 
section  1300.) 

In  other  respects  than  those  above  noticed,  we  find  no  error 
in  the  charge  of  the  court,  or  in  the  refusal  of  requested  charges. 
We  do  not  agree  with  counsel  for  defendant  that  the  eighth  par- 
agraph of  the  court's  charge  is  in  conflict  with  the  opinion  of 
this  court  rendered  on  the  former  appeal  of  this  case,  or  that 
said  paragraph  is  erroneous.  We  think  it  correctly  states  the 
law. 

In  view  of  article  783  of  the  Code  of  Criminal  Procedure,  and 
of  decisions  independent  of  that  provision,  we  do  not  think  that 
the  trial  court  erred  in  refusing  to  allow  counsel  for  the  defend- 
ant to  read  to  the  court  and  jury,  and  comment  thereon,  the 
opinion  of  this  court  rendered  on  a  former  appeal  of  this  cause. 
We  do  not  think,  either,  that  the  defendant  could  have  been 
prejudiced  by  this  ruling  of  the  trial  court.  (Dempsey  v.  The 
State,  3  Texas  Ct.  App.,  429;  Warren  v.  Wallace,  42  Texas,  472; 
9  Crim.  Law  Mag.,  p.  638,  sec.  15.) 

With  regard  to  the  suflSciency  of  the  evidence  to  support  the 
conviction,  we  must  say  that,  aiter  a  very  careful  consideration 
of  the  facts  as  presented  to  us,  we  could  not  permit  the  convic- 
tion to  stand,  even  were  there  no  reversible  error  disclosed  in 
the  record.  It  might,  perhaps,  be  held  by  us  that  the  evidence 
is  sufficient  to  warrant  a  conviction  of  the  misdemeanor  defined 
in  article  767  of  the  Penal  Code,  because,  to  constitute  that  of- 
fense a  fraudulent  intent  accompanying  the  act  is  not  essential 
But  a  fraudulent  intent  is  an  essential  element  in  theft ^  and  to 
our  minds,  in  this  case,  the  evidence  not  only  fails  to  prove  such 
intent,  but  shows  that  it  did  not  exist  in  the  mind  of  the  defend- 
ant at  any  time  with  respect  to  the  cattle  involved.  We  think 
the  trial  court  erred  in  refusing  to  grsunt  the  defendant  a  new 
trial  upon  the  ground  of  the  insufficiency  of  the  evidence  to  sup- 
port the  verdict,  construing  the  verdict  as  one  convicting  the 
defendant  of  theft. 

Because  of  the  several  errors  we  haw  mentioned,  the  jadg- 
ment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Opinion  delivered  January  21,  1888. 
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Ko.  2330. 
Elbck  Jefferson  v.  The  State. 

1.  FLBADiiffe-— Complaint— Information— Arrest  of  JuDaMRNT.— The 
eonstitntional  and  statatory  provisioQS  which  require  that  all  proseoa- 
tions  in  this  St^ate,  whether  by  information  or  indictment,  shall  be  car- 
ried on  *4n  the  name  and  by  the  authority  of  the  State  of  Texas,^* 
neoeesitate  that  it  so  appear  from  the  information  or  indictment,  bat  do 
not  in  misdemeanor  cases  require  that  it  shall  so  appear  from  the  com- 
plaint. The  trial  court  did  not,  therefore,  err  in  this  case  in  oTerruling. 
a  motion  in  arrest  of  judgment  based  upon  the  insufficiency  of  the  com- 
plaint because  it  does  not  begin  with  the  words:  *'In  the  name  and  by 
the  authority  of  the  State  of  Tezas.^ 

8.  Same— Plea.— Unless  the  transcript  on  appeal  shows  that  the  accused 
pleaded  to  the  information  against  him,  or  that  a  plea  of  not  guilty 
was  entered  for  him  by  order  of  the  court,  a  oonYictton  will  be  set  aside. 

Appeal  from  the  County  Court  of  Freestone.  Tried  below  be- 
fore the  Hon,  T.  W.  Sims,  County  Judge. 

This  conviction  was  for  misdemeanor  theft,  and  the  penalty 
assessed  against  the  accused  was  a  fine  of  one  hundred  dollars. 
The  record  brings  up  no  statement  of  facts. 

Kirveny  Gardner  dk  EtJteredge,  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  Scate. 

White,  Presiding  Judge.  This  prosecution  in  the  court  be- 
low was  upon  an  information  for  a  misdemeanor,  which  inform- 
ation was  based  upon  an  affidavit  or  complaint  A  motion  in 
arrest  of  judgment  attacked  the  sufficiency  of  the  complaint, 
because  the  same  did  not  commence  with  the  words:  "In  the 
name  and  by  the  authority  of  the  State  of  Texas." 

It  is  contended  that,  inasmuch  as  it  is  both  statutory  and  con- 
stitutional that  '*all  prosecutions  shall  be  carried  on  in  the  name 
and  by  the  authority  of  the  State  of  Texas"  (Const.,  art.  5,  sec.  12; 
Code  Crim.  Proc.,  art.  19),*  and,  inasmuch  as  the  complaint  is  the 
initial  step  in  the  prosecution,  and  the  very  basis  and  foimdation 
upon  which  the  information  rests,  therefore  it  is  essential  to  its 
validity  that  it  should  be  commenced  "in  the  name  and  by  the 
authority  of  the  State  of  Texas." 
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Our  statute  prescribiDg  the  requisites  of  a  complaint  does  not 
require  the  use  of  these  words  (Code  Crim.  Proc.,  art  236),  as  is 
done  with  regard  to  the  requisites  for  indictments  and  informa- 
tions. (Code  Crim.  Proc.,  arts.  420  and  430.)  There  can  be  no 
question  but  that  the  words  are  indispensable  to  indictments  and 
informations.  (Saine  v.  The  State,  14  Texas  Ct.  App.,  144.)  But 
a  complaint  is  not  required  to  set  forth  the  offense  with  the  same 
particularity  as  is  an  indictment  or  information  (Arrington  v. 
The  State,  13  Texas  Ct  App.,  561),  and  in  the  case  of  Bell  v.  The 
State,  18  Texas  Court  of  Appeals,  63,  an  affidavit  or  complaint 
which  did  not  contain  these  words  was  held  sufficient  It  is  true 
the  words  are  used  in  the  Form  No.  646,  page  236,  Willson's  Crim- 
inal Forms,  and  without  doubt  it  would  be  better  to  use  £hem  in 
the  complaint  as  well  as  in  the  information.  (Lane  v.  The  State, 
16  Texas  CJt.  App.,  172.) 

A  similar  provision  to  the  one  quoted  above  from  our  present 
Constitution  will  be  found  in  the  Constitution  of  the  Republic  of 
Texas,  article  4,  section  4.  (Pas.  Dig.,  33).  Construing  that 
provision  with  reference  to  an  indictment  for  gaming.  Justice 
Wheeler,  in  the  early  case  of  Dnunmond  v.  The  Republic,  2 
Texas,  166,  says:  **No  prescribed  form  of  words  is  necessary  in 
order  that  the  prosecution  be  ^carried  on  in  the  name  and  by  the 
authority  of  the  Republic  of  Texas.'  It  is  enough  that  the  pros- 
ecution is  conducted  by  the  proper  law  officer  acting  imder  the 
authority  and  conducting  the  prosecution  in  the  name  of  the 
government."  As  we  have  seen,  our  statutes  now  require  that 
informations  and  indictments  shall  contain  the  words:  ''In  the 
name  and  by  the  authority  of  the  State  of  Texas."  This  is  made, 
in  fact,  the  first  requisite  to  those  instnmients.  (Code  Crim. 
Proc.,  arts.  420,  430,  subdiv.  1.)  In  this  case  the  prosecution  was 
conducted  under  an  information  containing  those  words.  We 
hold  that  the  motion  in  arrest  of  judgment  was  properly  over- 
ruled. 

There  is  a  fundamental  error  apparent  of  record  for  which  the 
judgment  must  be  reversed.  It  is  no  where  made  to  appear  that 
the  defendant  pleaded  to  the  charge  in  the  information,  nor  that 
a  plea  to  the  same  was  entered  for  him.  Without  a  plea  there 
was  no  issue  to  try.  (McFarland  v.  The  State,  18  Texas  Ct.  App., 
313;  Roe  v.  The  State,  19  Texas  Ct  App.,  89.) 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 
Opinion  delivered  January  21,  1888. 
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No.  2418. 
Jim  Spears  v.  The  State. 

1.  AcooMPLioB  Testimony— Gharob  of  the  Court.— With  respect  to  the 
testimony  of  a  State's  witness,  the  trial  court  charfi^  the  Jury  as  follows: 
^'  In  contemplation  of  our  law  with  reference  to  accomplice  testimony, 
the  court  charges  you  that  John  Thomas,  the  witness  introduced  by  the 
State,  is  an  accomplice  with  the  defendant,"  etc  Held:  Error,  because 
the  said  charge  was  tantamount  to  an  instruction  to  the  Jury  that  de- 
fendant was  guilty  as  well  as  Thomas.  The  charge  should  have  in- 
structed the  Jury  that  the  witness  Thomas  was  an  accomplice  in  the  com- 
mission of  the  olTense,  and  that  the  defendant  could  not  be  oonTicted 
upon  the  testimony  of  Thomas  unless  it  was  legally  corroborated. 

d.  FiuroB  CuTTiNe— INBIOTMBNT.— See  the  statement  of  the  case  for  the 
charging  part  of  an  indictment  Tield  sufficient  to  charge  the  offense  of 
fence  cutting. 

Appeal  from  the  District  Court  of  Milam.  Tried  below  before 
the  Hon.  J.  N.  Henderson. 

The  charging  part  of  the  indictment  reads  as  follows:  «<  ♦  ♦  ♦ 
that  Jade  Parker,  Bud  Milam,  Julius  Thompson,  Henry  Jack- 
son, Sam  McLaughlin,  Mat  Milam,  Jack  Spears  and  Jim  Spears, 
late  of  the  county  of  Milam,  on  the  thirtieth  day  of  March,  in 
the  year  of  our  Lord  1887,  with  force  and  arms,  in  the  county  of 
Milam,  and  State  of  Texas,  did  then  and  there  wantonly  and 
willfully,  and  without  the  consent  of  W.  S.  Carothers,  the  owner, 
and  with  intent  to  injure  the  said  S,  W.  S.  Carothers,  cut,  injure 
and  destroy  a  fence  there  situate,  said  fence  being  then  the 
property  of  said  W.  S.  Carothers,  and  not  the  property  of  said 
Jade  Parker,  Bud  Milam,  Julius  Thompson,  Henry  Jackson, 
Sam  McLaughlin,  Mat  Milam,  Jack  Spears  and  Jim  Spears,  or 
either  of  them;  and  that  the  said  Jade  Parker,  Bud  Milam, 
Julius  Thompson,  Henry  Jackson,  Sam  McLaughlin,  Mat  Milam, 
Jac  Spears  and  Jack  Spears,  nor  either  of  them,  did  not  then 
and  there  own  or  reside  upon  land  enclosed  by  said  fence;  against 
the  peace  and  dignity  of  the  State."  The  penalty  assessed 
against  the « appellant,  who  was  alone  upon  trial,  was  a  term  of 
two  years  in  the  penitentiary. 

The  disposition  of  this  appeal,  ilpon  the  questions  involved, 
does  not  call  for  a  statement  of  the  facts  proved. 
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E.  L.  Antluyiiyy  for  the  appellant:  This  indictment  is  bad,  and 
the  motion  to  quash  the  same  should  have  been  sustained,  first, 
because  it  is  duplicitous;  second,  because  it  does  not  allege  that 
appellant  did  not  reside  on  or  own  land  inclosed  by  said  fence; 
and,  third,  because  it  is  ambiguous  in  stating  the  name  of  the 
owner  of  the  fence— or,  in  other  words,  it  charges  the  owner- 
ship in  W.  S.  Carothers,  and  the  intent  to  injure  S.  W.  8. 
Carothers,  diflferent  persons,  so  far  as  we  know. 

As  to  the  first  proposition,  if  we  use  that  great  and  artful 
dodge  invented  by  ingenious  courts  in  the  long  ago,  to  aid  in- 
competent district  attorneys  in  the  performance  of  their  official 
duties,  and  say  that  certain  parts  of  the  charging  part  of  this  in- 
dictment may  be  rejected  as  surplusage,  then  we  can  reject  the 
language  "without  the  consent  of  W.  S.  Carothers,  the  owner 
thereof,"  and  we  might  have  a  good  indictment  under  article 
648a,  Willson's  Penal  Code,  with  a  penalty  affixed  at  not  less 
than  one  nor  more  than  five  years.  But,  "reversing  the  engine," 
and  rejecting  all  the  charging  part  of  the  indictment  as  surplus- 
age except  "did  then  and  there,'*  ♦  ♦  ♦  "without  the  consent 
of  W.  S.  Carothers,  the  owner,"  ♦  ♦  ♦  "injure"  ♦  ♦  ♦  "a 
fence  there  situate,  said  fence  being  then  the  property  of  W.  S. 
Carothers,  €uid  not  the  property  of  Jim  Spears,"  it  would  then  be 
a  good  indictment  under  article  684,  Willson's  Penal  Code,  with 
a  penalty  of  not  less  than  ten  nor  more  than  one  hundred  dollars, 
and,  in  addition  thereto,  imprisonment  in  the  county  jail  for  not 
exceeding  one  year. 

This  court,  in  Roberts  v.  The  State,  17  Texas  Court  of  Ap- 
peals, 148,  has  held  that  article  684a  did  not  repeal  article  684 
Then  we  have,  by  rejecting  as  surplusage  one  part,  one  offense, 
and  by  another  part  another  oflfense,  under  diflferent  statutes 
with  diflferent  penalties.  It  therefore  would  not  come  under  the 
rule  announced  in  Nicholas  v.  The  State,  23  Texas  Court  of  Ap- 
peals, 326,  but  would  come  under  the  opposite  rule  as  announced 
in  The  State  v.  Dorsette,  21  Texas,  656,  which  is  the  true  rule. 

How  can  the  court  tell  which  part  to  reject  as  surplusage? 
Will  you  make  it  a  good  indictment  for  the  misdemeanor  (Art 
684),  or  will  you  make  it  a  good  indictment  under  684a,  for  the 
felony,  with  the  tail  end  of  the  exception  in  the  enacting  clause 
of  the  statute  lopped  oflf?  Duke  v.  The  State,  42  Texas,  455, 
says  that  the  exceptions  in  the  enacting  clause  must  be  n^;a- 
tived  in  the  indictment,  and  this  court  adheres  to  the  rule.  Now, 
does  it  mean  that  the  pleader  must  negative  the  entire  excep- 
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tion  or  only  a  part  of  it^  and  as  to  this  appellant^  Jim  Spears,  it 
is  not  negatived  at  all.  If  the  court  would  pretend  to  know 
which  part  of  the  indictment  should  be  rejected  as  surplusage, 
it  would  certainly  be  reasonable,  and  would  reject  that  part  the 
rejection  of  which  would  leave  a  good  indictment — a  perfect 
one.  In  such  case  it  could  only  have  it  charging  an  offense 
imder  article  684,  a  misdemeanor,  of  which  the  district  court 
would  not  have  jurisdiction;  and  the  tried  must  be  set  aside  and 
the  indictment  transferred  to  the  proper  court  (county  court.) 
Or  if  the  court  should  reject  Etllegations  to  make  it  a  felony 
(Art.  684a)  indictment,  it  would  be  a  very  sorry  indictment. 

Second.  The  exception  in  article  684a  is  not  negatived  as  to 
Jim  Spears.  The  indictment  does  not  read  that  'Hh^  said  de- 
fendants nor  either  of  them  did  not  reside,"  etc.,  but  undertakes 
to  name  and  designated  by  name  which  of  the  defendants  did 
not  reside,  etc.,  upon  the  enclosed  land,  and  does  name  such  as 
did  not  reside  within  the  enclosure,  but  as  to  appellant  Jim 
Spears  nil  dicit.  Now,  can  it  be  claimed  that,  as  to  appellant, 
Duke  V.  The  State,  supra,  has  been  followed?  I  should  say  not. 
Ergo,  it  is  bad. 

Again,  all  of  the  exception  is  not  negatived.  Perhaps  some 
part  of  the  exception  is  contingently  immaterial,  in  view  of  the 
other  part  being  stated  as  to  the  other  defendants,  not  this  appel- 
lant, though.  Still,  however  immaterial,  in  the  particular  case 
at  bar,  as  a  matter  of  good  pleading  the  whole  of  the  exception 
must  be  negatived,  and  that  too  as  to  appellant.  (Duke  v.  The 
State,  supra.) 

Again:  The  indictment  is  bad,  inasmuch  as  it  does  not  allege 
an  intent  to  injure  "W.  S.  Carothers,  the  owner,"  but  alleges  an 
intent  to  injure  another  and  a  different  person  than  the  owner, 
viz :  "6\  W.  S.  Carothers."  Now,  this  court  holds  that  middle 
initials  of  names  do  not  make  any  difference  in  the  allegations 
of  names  of  persons,  and  that  it  is  the  first  initial  and  the  sur- 
name which  make  the  name  of  the  party.  Now,  rejecting  mid- 
dle initials  as  immaterial,  we  have  as  the  owner  W.  Carothers, 
while  the  person  intended  to  be  injured  was  S.  Carothers.  The 
intent  to  injure  the  owner  is  a  material  element  of  the  offense, 
and  the  variance  between  the  owner's  name  and  that  of  the  per- 
son injured  or  intended  to  be  injured  is  fatal.  We  therefore, 
firmly  believe  that  the  indictment  is  fatally  defective  on  these 
grounds,  or  is  good  only  for  a  misdemeanor  under  article  684, 
and  in  either  case  the  court  ought  to  set  aside  the  conviction  and 
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remand  the  case  for  a  new  trial.  (Code  Crim.  Proc.,  arts.  420, 
421,  425;  Willson's  Texas  Crim.  Laws,  sees.  684,  684a;  Dorsette 
V.  The  State,  21  Texas,  656;  Nicholas  v.  The  State,  23  Texas  Ct. 
App.,  326;  Bish.  Crim.  Proc.,  sec.  436.) 

The  court  erred  in  its  general  charge  to  the  jury  that  John 
Thomas  is  an  accomplice  with  the  defendant;  which  was,  in  ef- 
fect, telling  the  jury  that  the  defendant  cut  the  fence,  and  thus 
placing  the  fact  prominently  before  the  jury  that  John  Thomas 
was  to  be  given  full  credit;  it  being  a  charge  upon  the  weight  of 
evidence  and  on  the  credibility  of  the  witness. 

The  trial  judge  is  required  by  the  spirit  of  the  law,  not  only 
not  to  state  a  positive  opinion  as  to  the  weight  of  the  evidence, 
or  to  positively  discuss  the  facts,  but  it  also  requires  him  to  avoid 
even  the  appearance  of  an  intimation  as  to  the  facts,  and  to  so 
guard  the  language  of  his  charge  that  no  inference,  however  re- 
mote or  obscure,  may  be  drawn  by  the  jury  as  to  the  facts 
in  evidence  from  the  charge  as  given  them,  which  is  made  the 
law  of  the  case;  and  if  the  objectionable  clause  is  excepted  to  at 
the  trial,  it  must  necessarily  reverse  the  case. 

The  court  charged  the  jury  as  follows:  **  In  contemplation  of 
our  law  with  reference  to  accomplice  testimony,  the  court 
charges  you  that  John  Thomas,  the  witness  introduced  by  the 
State,  is  an  accomplice  with  the  defendant,  and  before  you  can 
convict  the  defendant,  his  testimony  is  to  be  corroborated  as 
above  required."  Throughout  the  entire  charge  this  same  idea 
prevails.  The  clause  quoted  was  specially  excepted  to  at  the 
time,  and  a  bill  of  exceptions  was  reserved. 

The  court  in  its  charge  tells  the  jury  what  constitutes  a  prin- 
cipal and  what  constitutes  an  accomplice;  tells  them  that  the 
testimony  of  an  accomplice  must  be  corroborated,  and  gives 
them  to  generally  understand  that  the  testimony  of  an  accom- 
plice is  by  law  required  to  be  corroborated  by  other  evidence 
tending  to  connect  the  defendant  with  the  commission  of  the  of- 
fense charged,  before  they  can  convict  upon  an  accomplice's  tes- 
timony. 

But  throughout  the  whole  charge  of  the  court  prominently 
stands  out  in  bold  relief  before  the  jury  the  idea  contained  in 
the  clause  quoted,  namely,  that  the  witness  and  the  defendant 
cut  the  fence.  The  language  used  can  mean  no  less,  namely: 
"  The  witness  John  Thomas  is  an  accomplice  with  the  defend- 
ant.'*  The  court  here  tells  the  jury  in  substance  that  the  witness 
John  Thomas  and  defendant  cut  the  fence;  there  is  no  doubt 
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about  that;  but,  because  the  law  requires  Thomas  to  be  corrobo- 
rated, you  must  look  for  additional  evidence,  but  you  need  not 
trouble  about  Thomas,  as  he  has  told  you  the  truth.  For  this 
formality  of  corroboration  required  by  law  you  need  only  look! 
Such  is  the  effect  of  the  language  of  the  court  in  this  charge.  In 
other  words,  it  withdraws  from  the  jury  the  right  of  the  jury  to 
I)as8  upon  the  credibility  of  Thomas,  and  the  weight  to  be  given 
his  testimony,  and  intimates  very  strongly  to  the  jury  the  opin- 
ion of  the  court  that  appellant  did  cut  the  fence,  as  charged. 
No  other  construction  can  possibly  be  placed  upon  the  language. 
It  is  true  that  near  the  end  of  the  court's  qharge  it  tellfe  the  jury 
that  they  are  the  exclusive  judges  of  the  weight  of  the  evidence, 
and  the  credibility  of  the  witnesses,  but  this  does  not  remove  the 
the  court's  intimation  as  to  weight  and  credibility.  It  is  there. 
It  pervades  the  whole  charge.  It  can  not  be  shaken  oflf .  And 
may,  might,  or  could  not  the  jury  have  drawn  a  conclusion  of 
the  court's  opinion?  Then  it  was  error,  reserved  and  excepted 
to  at  the  time,  and  must  reverse  the  case.  (Code  Crim.  Proc. 
arts.  677,  686;  Stieckie's  case,  7  Texas  Ct.  App.,  174;  Maddox's 
case,  2  Id.,  404;  same  case,  12  Id.,  434.) 

W.  L,  Davidson,  Assistant  Attorney  General,  for  the  State. 

Wellson,  J^dgb.  In  instructing  the  jury  in  relation  to  the 
testimony  of  a,  State's  witness,  the  court  used  the  following  lan- 
guage: "In  contemplation  of  our  law  with  reference  to  accom- 
plice testimony,  the  court  charges  you  that  John  Thomas,  the 
witness  introduced  by  the  State,  is  an  accomplice  with  the  de- 
fendant," etc.  This  portion  of  the  charge  was  excepted  to  by 
the  defendant,  €uid  is  presented  for  our  revision  by  proper  bill 
of  exception, 

It  is  manifest  that  the  court  erred  in  giving  such  charge.  It 
explicitly  tells  the  jury  that  the  witness  Thomas  is  an  accom- 
plice with  the  defendant.  This  was  equivalent  to  telling  the  jury 
that  the  defendant  was  criminally  connected  with  the  oflfense 
charged  against  him.  Thomas,  in  his  testimony,  confessed  his 
own  guilt  of  the  offense;  that  he  was  a  principal  in  the  commission 
of  the  offense.  Therefore,  to  instruct  the  jury  that  Thomas  was 
an  accomplice  with  the  defendant,  was  to  instruct  that  the  de- 
fendant was  equally  guilty  with  Thomas.  The  instruction  should 
have  been  that  the  witness  Thomas  was  an  accomplice  in  the 
commission  of  the  offense  charged,  and  that  a  conviction  upon 


Digitized  by 


Google 


^42  24  Texas  Coubt  of  Appeals.  [Ckdveston 

Syllabus. 

his  testimony,  unless  corroborated,  etc.,  would  not  be  warraiited. 
The  vital  issue  in  the  case  was  the  participancy  of  the  defendant 
in  the  commission  of  the  oflfense.  The  above  quoted  paragraph 
of  the  charge  determines  that  issue  against  the  defendant,  indi- 
rectly but  plainly,  because  the  witness  Thomas  could  not  have 
been  an  accomplice  with  the  defendant  in  the  conmiission  of  the 
oflfense  without  the  defendant's  being  also  particeps  criminis. 
Because  of  this  erroneous  charge,  the  judgment  must  be  reversed 
and  the  cause  remanded  for  another  trial.  (Stieckey  v.  The 
State,  7  Texas  Ct.  App.,  174;  Maddox  v.  The  State,  2  Texas  Ct. 
App.,  404;  same  case,  12  Texas  Ct.  App.,  434.) 

In  our  opinion  the  indictment  is  a  good  one.  It  is  not  subject 
to  the  objection  of  duplicity  urged  against  it.  Nor  does  it  fail 
to  suflBciently  negative  the  exceptions  contained  in  the  statutory 
deflbiition  of  the  offense.  Other  objections  made  to  the  indict- 
ment are,  we  think,  hypercritical  and  without  substantial  merit 

It  is  unnecessary  that  we  should  determine  the  correctness  of 
the  ruling  of  the  court  in  refusing  defendant's  application  for  a 
continuance.  With  respect  to  other  errors  assigned  and  insisted 
.  upon,  we  also  deem  it  unnecessary  that  we  should  express  an 
opinion.  .Because  of  the  erroneous  charge  above  specified,  the 
judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Opinion  delivered  January  26, 1888, 


No.  2416. 
J.  L.  Bowers  v.  The  Statu. 

Maimino.-— To  constitute  the  offense  of  maiming,  the  act  mtut  be  done 
both  willf  oUy  and  malioiously. 

Same— Tbrms  Defined— Charoe  of  the  Court.— A  u>iHful  act  is  €me 
committed  with  an  evil  intent,  with  legal  malice,  without  reasonable 
ground  for  believing  the  act  to  be  lawful,  and  without  legal  Justification. 
A  maliciaus  act  is  one  committed  in  a  state  of  mind  which  shows  a  heart 
regardless  of  social  duty,  and  fatally  bent  on  mischief;  a  wrongful  act, 
intentionally  done  without  legal  Justification  or  excuse.  In  all  trials  for 
maiming,  the  legal  signification  of  the  terms  ''wiUfully*^  and  ''mali- 
ciously'^ must  be  explained  to  the  Jury  by  the  charge  of  the  court 
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t»  Sam»— EyiDBNOB—IiTTBNT.— See  the  statement  of  the  ease  for  eyldeDc^ 
whioh^  tending  to  show  that  the  act  of  the  aocased  was  neither  willfally 
nor  maliciously  done,  wittiin  the  legal  signification  of  those  terms,  was 
erroneously  excluded  by  the  trial  coart,  such  evidence  being  competent 
upon  the  question  of  intent. 

4  Samb— Practiok— GoNSPiRAOT.— The  general  role  obtains  in  this  State 
that  each  conspirator  is  responsible  for  everything  done  by  his  confed- 
•rates  which  follows  immediately  in  the  execution  of  the  common  de- 
sign, as  one  of  its  probable  and  natural  consequences,  even  though  •it 
was  not  intended  as  a  part  of  the  original  design  or  common  plan.  In 
other  words,  the  act  must  be  the  ordinary  and  probable  effect  of  the 
wrongful  act  specifically  agreed  upon,  so  that  the  connection  between 
them  may  be  reasonably  apparent,  and  must  not  be  a  fresh  and  inde- 
pendent product  of  the  mind  of  one  of  the  confederates,  outside  of,  or 
foreign  to,  the  common  design.  Whether  or  not  the  act  was  the  ordi- 
nary and  probable  effect  of  the  common  design  or  conspiracy,  or  whether 
it  was  a  fresh  and  independent  product  of  the  mind  of  one  of  the  con- 
^phrators,  outside  of,  or  foreign  to,  the  common  design,  are  questions 
which,  under  proper  instructions,  should  be  submitted  to  the  Jury  for 
solution.  See  the  opinion  for  a  state  of  case  to  which  the  rule  ap- 
plies. 

Q.  Bamb.— Biting  off  a  portion  of  a  member  of  a  person^s  body  does  not  nec- 
essarily constitute  maiming.  In  all  such  cases  the  jury  should  be  left, 
under  proper  instructions,  to  determine  whether  or  not  the  injury  was 
such  as  substantially  to  deprive  the  injured  party  of  the  member. 

ApPBAii  from  the  District  Court  of  ^^alls.  Tried  below  before 
the  Hon.  Eugene  Williams. 

The  conviction  in  this  case  was  for  maiming  one  H.  A,  Dansby, 
by  biting  off  a  portion  of  his  thumb,  and  the  penalty  assessed 
against  the  appellant  was  a  term  of  two  years  in  the  peniten- 
tiary. 

H.  A.  Dansby  was  the  first  witness  for  the  State.  He  testified, 
in  substance,  that  for  some  time  prior  to  July  4,  1887,  he,  the 
witness,  the  defendant,  one  T.  J.  Estes  and  one  R.  W.  Ledbetter 
were  confined  together  as  prisoners  in  the  same  apartment,  up 
stairs,  in  the  jail  of  Falls  county,  Texas,  at  Marlin.  A  short 
while  before  the  said  July  4,  their  number  was  increased  by  the 
confinement  in  the  same  apartment  of  Giles  Cheek,  E.  G.  Moody 
and  Ed  Foster.  On  or  about  June  29,  1887,  a  negro  confined  in 
jail  became  obstinate  and  insubordinate  and  resisted  the  control 
of  the  jailer.  When  the  sheriff  attempted  to  place  the  said  negro 
in  restraint,  he  resisted  and  was  shot  and  killed  by  the  sheriff 
inside  the  jail.  When  the  inquest  over  the  dead  body  of  the 
negro  was  held,  on  the  morning  of  July  4,  the  witness  was  placed 
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upon  the  stand  and  testified  to  the  circinnstances  attending  the 
killing  of  the  negro  as  they  appeared  to  him.  After  the  inquest 
the  witness  was  turned  into  the  "run  around '*  or  corridor  of  the 
jail  to  converse  with  his  wife,  who  called  to  see  him.  He  was 
returned  to  the  cell  about  midday.  At  about  that  time  Lee  Estes, 
a  brother  to  T.  J.  Estes,  came  to  the  jail  and  had  a  private  talk 
with  T.  J.  Estes.  Soon  after  Lee  Estes  left,  the  defendant,  in 
the  presence  of  T.  J.  Estes  and  the  other  white  prisoners,  told 
witness  that  he  was  to  be  tried  after  dinner.  Witness  asked 
what  he  was  to  be  tried  for.  Defendant  replied  that  witness 
would  be  told  in  good  time.  Estes  then  said  that  his  brother 
Lee,  while  at  the  jail  on  that  morning,  told  him  that  witness 
testified  upon  the  inquest  upon  the  body  of  the  negro  that  he, 
T.  J.  Estes,  told  the  negro  who  was  killed  to  fight  and  re- 
sist the  jailer  with  a  certain  lock  and  chain  that  lay  near  the 
cell  door,  and  that  defendant  furnished  the  negro  with  a  knife 
for  the  purpose  of  resisting  the  jailer,  all  of  which  he  said  was 
a  d — d  lie  told  by  witness.  He  said  further  that  witness  was 
going  to  be  tried  for  swearing  to  those  lies.  Witness  went  into 
Ledbetter's  cell  with  Ledbetter,  after  dinner,  and  the  other  pris- 
oners went  into  the  adjoining  cell.  While  in  Ledbetter's  cell 
witness  heard  the  prisoners  in  the  other  cell  talking.  He  could 
not  hear  what  they  said,  but  heard  them  mention  his  name  re- 
peatedly. Soon  after  this  the  witness  went  into  the  corridor  and 
took  a  seat  not  far  from  Ledbetter's  cell.  Estes,  Foster  and  de- 
fendant then  came  out  of  the  other  cell,  and  took,  respectively, 
the  positions  shown  in  the  following  diagram: 


Ledbetter*!  oeU. 

Moody'ftceU. 

Olrtet. 
O  Banaby. 

, 

O  Foster. 

Corridor.      . 

O  Bowers. 

They  then  began  to  talk  to  witness  about  his  testimony  on  the 
inquest  over  the  body  of  the  negro.  Witness  got  up  to  go 
back  into  Ledbetter's  cell,  when  Estes  caught  him  about  the 
arms.    Witness  squatted  to  break  Estes's  hold,  when  defendant 
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rushed  up  and  caught  him.  While  witness  was  struggling  to 
free  himself  from  the  clutches  of  defendant  and  Estes^  defend- 
ant called  to  Foster:  **If  you  are  going  to  do  what  you  agreed 
.  to  do,  come  on."  Foster  then  ran  up  and  caught  witness  by  one 
1^.  The  parties  then  threw  witness  to  the  floor  in  Ledbetter's 
cell.  His  head  struck  the  floor  violently.  Estes  then  got  across 
witness's  breast,  defendant  across  his  loins,  and  Foster  across 
his  legs.  Witness  then  got  one  of  his  hands  in  Estes's  collcg*, 
but  Estes  got  it  loose  and  placed  witness's  thumb  in  his 
mouth  and  proceeded  to  bite  it.  While  Estes  was  thus  biting  it, 
defendant  kicked  witness's  arm.  The  kick  released  the  witness's 
thumb  from  Estes  s  mouth.  Estes  then  choked  witness  into  in- 
sensibility. The  witness  did  not  know  how  long  he  was  insensi- 
ble, but  when  he  came  to  himselThe  found  Jailer  Norwood, 
armed  with  a  pistol,  standing  in  the  cell.  Witness  then  got  up 
and  found  a  piece  of  his  thumb,  which,  had  been  torn  from  the 
end  of  that  member,  lying  on  the  floor.  He  picked  it  up,  placed 
it  in  his  pocket,  and  afterward  gave  it  to  Mr.  Norwood.  The 
piece  mentioned  was  torn  diagonally  from  across  the  thumb,  and 
included  about  two-thirds  of  the  nail.  Doctor  Rice  dressed  the 
witness's  thumb  on  the  same  day.  Defendant  beat  the  witness 
in  the  face  before  his  thumb  was  bitten  off.  Estes  and  defend- 
ant had  been  unfriendly  toward  the  witness  for  some  time  before 
this. 

R  W.  Ledbetter,  for  the  State,  testified  to  the  material  facts 
substantially  as  did  the  witness  Dansby,  except  that,  according 
to  this  witness,  Dansby  was  not  thrown  violently  to  the  floor  by 
defendant  and  Estes,  but,  on  the  contrary,  was  very  gently  laid 
out  by  them,  and  his  head  could  not  have  been  hurt  or  injured 
by  contact  with  the  floor.  •  Dansby  was  once  released  by  Estes 
and  defendant,  but  he,  Dansby,  rushed  upon  Estes  and  the  fight 
was  renewed.  When  the  fight  first  began  witness  began  calling 
for  Deputy  Sheriff  Norwood,  and  continued  to  call  until  he  came. 
At  that  time  Estes  had  Dansby  bent  about  half  over  and  was  on 
him.  Dansby  may  have  then  been  holding  Estes,  but  witness  * 
could  not  so  say.  After  the  fight  was  over,  witness  observed 
that  part  of  Dansby's  thumb  was  gone,  and  his  hand  was  bleed- 
ing. When  jailer  Norwood  came  to  the  scene  of  the  fight,  and 
saw  Estes  on  Dansby's  back,  he  placed  his  pistol  to  Estes's  side 
and  told  him  to  release  Dansby  on  pain  of  being  shot,  and  Estes 
obeyed.  The  jailer  then  confined  Estes,  defendant  and  Foster  in 
a  cell  and  locked  them  in.    The  witness,  long  prior  to  this  occur- 
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rence^  knew  of  the  bad  feeling  existing  between  Dansby,  Estes 
and  defendant^  and  once  requested  the  jailer  to  confine  Dansby 
and  Estes  and  defendant  in  seperate  cells.  Witness  had  heard 
Estes  and  defendant  accusing  Dansby  of  swearing  falsely  about 
them  on  the  inquest  over  the  body  of  the  negro  killed  in  the  jail, 
and  had  been  fearful^  from  their  talk,  that  they  intended  to  hurt 
Dansby.  If  Dansby  became  unconscious  while  he  was  choked 
by  Estes,  witness  did  not  know  it,  and  did  not  think,  from  the 
character  of  his  movements  shortly  after  the  choking,  that  he 
did.  His  face,  however,  became  purple,  and  was  badly  scratched. 

Deputy  Sheriff  C.  A.  Norwood  was  the  next  witness  for  the 
State.  He  testified,  in  substance,  that  he  was  the  jailer  in 
charge  of  the  Falls  county  jail  at  Marlin.  On  the  day  alleged  in. 
the  indictment,  the  witness,  being  at  Judge  Wharton's  office  on 
the  south  side  of  the  square,  about  one  hundred  and  fifty  yards 
from  the  jail,  heard  the  disturbance  at  the  jail.  He  ran  imme- 
diately to  the  jail,  and  found  Dansby  near  the  cells,  on  the  in- 
side, lying  on  his  back.  The  defendant  was  sitting  on  Dansby's 
stomach,  striking  him  in  the  face,  and  Estes  was  at  his  head, 
choking  him.  Foster  appeared  to  be  walking  around  the  parties, 
and  old  man  Ledbetter  following  him  to  prevent  him  from  strik- 
iag  Dansby.  Witness  several  times  ordered  the  parties  to  de- 
sist. As  they  paid  no  attention  to  him,  he  ran  to  his  room  and 
secured  his  pistol.  Returning,  he  thrust  his  pistol  through  the 
bars,  and  against  Estes's  side,  and  told  Estes  that  he  would  kill 
him  if  he  did  not  release  Dansby,  whom  he  was  then  holding 
half  bent  and  choking.  The  defendant  was  then  standing  near. 
Estes  called  to  witness  not  to  shoot;  and  released  Dansby.  Wit- 
ness then  ordered  defendant  into  one  of  the  cells,  and  afterwards 
placed  Foster  in,  and  locked  them  in/  Witness  then  observed 
that  Dansby's  hand  was  bleeding,  and  asked  him  if  his  finger 
had  been  bitten  off.  He  replied  in  the  affirmative,  and  took  from 
his  pocket,  and  exhibited  to  witness,  a  fragment  of  his  thumb, 
which  witness  afterwards  gave  to  Doctor  Rice.  Witness  knew 
that  the  feeling  of  defendant  and  Estes  for  Dansby  was  not 
friendly.  He  knew  that  fact  by  the  character  of  talk  he  over- 
heard among  the  several  prisoners.  He  heard  defendant,  on  one 
occasion,  say  that  Dansby  would  swear  to  any  d— d  lie  in  the  in- 
terest of  the  sheriff.  About  two-thirds  of  the  nail,  and  a  somie- 
what  larger  piece  of  flesh  was  bitten  from  the  ball  of  Dansby's 
thumb. 

Doctor  S*  P.  Rice  testified,  for  the  State^  that  he  dressed  Dans- 
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by's  thumb  after  it  was  bitten.  A  part  of  the  ball  of  the  thmnb 
and  about  two-thirds  of  the  nail  were  bitten  off.  A  small  part 
of  the  soft  bone  at  the  end  of  the  thumb  was  also  bitten  off. 
The  thimib  would  be  tender,  troublesome  and  sore  for  a  year  or 
more;  would  always  be  stimipy,  and  the  nail  would  ^frow  hooked 
over  the  end  of  it,  but  it  would  eventually  be  a  fair  thumb. 

The  State  closed. 

Ed  Foster  was  the  first  witness  for  the  defense.  He  testified 
that  he  was  confined  in  the  Falls  county  jail  with  defendant, 
Estes  and  Dansby,  at  the  time  of  the  diflBculty,  the  particulars 
and  details  of  which,  together  with  its  results,  he  related  as  did 
Dansby  and  Norwood.  The  witness  stated  further  that  he  knew 
that  Estes  and  defendant  were  angry  with  Dansby  because  of 
his  testimony  upon  the  inquest  over  the  body  of  the  negro  killed 
in  jail  by  the  •sheriff.  They  often  talked  to  witness  about  Dansby 
and  his  said  testimony.  Lee  Estes,  a  brother  of  the  prisoner 
Estes,  visited  the  jail  on  the  morning  of  July  4,  1887,  and  had  a 
long  conversation  with  his  brother.  After  he  left,  Estes  and  de- 
fendant discussed  Dansby  and  his  evidence  before  the  inquest^ 
and  asked  witness  to  help  them  *'  strap"  Dansby  for  what  he  had 
sworn  to.  Witness  first  declined  to  help  them,  but  finally  agreed 
to  help  them  whip  Dansby  if  they  would  solemnly  agree  not  to 
<lo  Dansby  any  injury.  It  was  then  agreed  that  defendant  and 
Estes  were  to  undertake  to  whip  Dansby,  and  witness  was  to 
help  only  in  the  event  he  was  called  upon,  and  upon  condition 
that  Dansby  was  not  to  be  injured.  In  pursuance  of  this  agree- 
ment, defendant  and  Estes  caught  Dansby,  and  defendant  called 
upon  witness  to  help.  Witness  caught  Dansby's  legs  and  helped 
throw  him  to  the  ground.  Estes  then  proceeded  to  choke 
Dansby,  and  defendant  to  beat  him  in  the  face.  Estes  got  Dans- 
by's thumb  in  his  mouth,  when  defendant  kicked  Dansby's  arm, 
with  the  result  stated  by  the  previous  witnesses.  Witness  knew 
that  Dansby's  thumb  was  not  mashed  off  by  having  the  cell 
door  closed  upon  it,  but  it  was  a  fact  that,  after  b^ing  locked  up 
together  after  the  fight,  defendant,  Estes  and  witness  agreed  to 
say  and  to  maintain  that  Dansby's  finger  was  mashed  off  by  the 
door  closing  upon  it.  During  that  time,  witness  heard  Estes  say 
that  he  had  bitten  off  Dansby's  d— d  old  finger.  .Witness  had 
been  indicted,  tried  and  acquitted  of  this  same  offei^e.  Restating 
the  circumstances  of  the  fight  substantially  as  they  were  related 
by  the  witness  Dansby,  this  witness  stated  that  when  Dansby 
was  released  by  Estes  and  defendant,  after  his  thumb  was 
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kicked  out  of  Estes's  mouth,  Dansby  rushed  upon  EsteB,  and  de- 
fendant joined  the  fight  in  the  interest  of  Estes.  Witness  then 
interfered  to  prevent  further  fighting,  saying  to  defendant:  "I 
thought  we  were  not  to  hurt  him.  If  you  are  going  to  turn  it 
into  a  fight,  ^ut  one  of  you  shall  fight  him."  It  was  about  this 
time  that  jailor  Norwood  appeared  with  his  pistol,  compelled 
the  release  of  Dansby,  and  locked  witness,  Estes  and  defendant 
in  one  of  the  cells.  The  cell  door  was  constructed  of  heavy  iron 
which  closely  fitted  into  the  door  facing,  and  was  very  sharp  at 
the  edge.  If  it  should  catch  a  man's  finger  in  closing  violently, 
it  would  undoubtedly  cut  it  off.  When  near  that  door,  however^ 
Dansby  lay  across.it,  with  his  shoulder  on  the  threshold. 

On  his  cross  examination  the  witness  stated  that,  judging 
from  what  he  had  heard  defendant  and  Estes  say  of  Dansby, 
their  feeling  towards  Dansby  was  very  tHtter.  After  Lee  Estes's 
visit  to  the  jail,  the  witness  heard  the  prisoner  Estes  say  that 
his  brother  Lee  told  him  that,  on  the  inquest  over  the  negro's 
body,  Dansby  swore  that  he,  the  prisoner  Estes,  told  the  negro 
to  use  a  certain  lock  and  chain  to  resist  the  sheriff,  and  that  de> 
f endant  dropped  a  knife  into  the  negro's  cell,  to  be  used  for  like 
purpose  by  the  negro,  all  of  which,  he  said,  was  a  d — d  lie. 
Witness  was  certain  that  the  door  had  nothing  to  do  with  the 
maiming  of  Dansby's  thumb.  Witness  agreed  to  help  Estes  and 
defendant  strap  Dansby  with  a  leather  strap,  only  upon  con- 
dition that  Dansby  was  not  to  be  hurt.  At  this  point  the  coun- 
sel for  the  defense  asked  the  witness  if  "prisoners  have  laws  in 
jail?"  This  question  being  objected  to  by  the  State,  the  defend- 
ant's counsel  asked  the  witness  if  there  was  any  understanding 
on  the  part  of  Dansby  by  which  he  agreed  to  this  whipping. 
Witness  answered  that  Dansby  was  not  a  party  to  the  agree- 
ment. 

The  excluded  evidence  referred  to  in  the  third  head  note  of  this 
report  was  that  proposed  to  be  elicited  from  the  witnesses  Led- 
better  and  Foster,  to  the  effect  that  the  prisoners  confined  in  the 
Falls  county  jail  at  the  time  of  this  alleged  offense  had  a  code  of 
written  laws,  adopted  by  themselves,  and  posted  in  the  cells. 
Under  that  code  certain  penalties  were  prescribed  for  certain 
offenses.  Lying  was  one  of  the  offenses  denounced  by  that 
code,  and  the  penalty  prescribed  therefor  w€is  whipping  with  a 
certain  leather  strap  or  boot  leg.  Dansby  was  familiar  with 
those  laws,  participated  in  their  adoption,  and  had  frequently 
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participated  in  the  enforcement  of  the  same  upon  other  pris- 
oners. 

The  motion  for  a  new  trial  raised  the  questions  discussed  in 
the  opinion. 

P.  P.  Norwood,  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

WiLLSON,  Judge.  To  constitute  the  offense  of  maiming,  the 
act  must  be  done  both  willfully  and  maliciously.  A  willful  act  is 
one  committed  with  an  evil  intent,  with  legal  malice,  without 
reasonable  ground  for  believing  the  act  to  be  lawful,  and  with- 
out legal  justification.  A  malicious  act  is  one  committed  in  a 
state  of  mind  which  shows  a  heart  regardless  of  social  duty  and 
fatally  bent  on  mischief;  a  wrongful  act  intentionally  done  with- 
out legal  justification  or  excuse. 

In  trials  for  this  offense  the  legal  signification  of  the  words 
**  willfully*'  and  "maliciously,"  must  be  explained  to  the  jury. 
(WiUson's  Texas  Crim.  Laws,  sees.  876  and  877.)  This,  we 
think,  was  substantially  and  sufficiently  done  in  this  case.  But 
we  are  of  the  opinion  that  the  court  committed- a  material  error 
in  rejecting  the  testimony  of  the  witnesses  Ledbetter  and  Foster, 
offered  by  the  defendant  for  the  purpose  of  showing,  or  as  tend- 
ing to  show,  that  the  violence  infiicted  upon  the  injured  party 
was  not  infiicted  willfully  and  maliciously,  within  the  legal  sig- 
nification of  those  terms.  We  think  the  rejected  testimony  was 
pertinent  to  the  issue  of  intent,  and  that  the  defendant  was 
entitled  to  have  it  placed  before  the  jury  for  their  consideration, 
in  connection  with  the  other  evidence  adduced. 

It  is  insisted  by  counsel  for  the  defendant  that  the  law  applica- 
ble to  the  facts  of  this  case  was  not  given  in  charge  to  the  jury. 
It  appears  from  the  evidence  that  the  defendant,  one  Estes, 
Dansby,  the  injured  party,  and  others  were  confined  as  prison- 
ers in  the  county  jail.  Dansby  had  testified  as  a  witness  at  an 
inquest  held  over  the  dead  body  of  a  negro  prisoner  who  had 
been  killed  in  said  jail  a  short  time  before  the  difficulty  occurred 
which  is  the  foundation  of  this  prosecution.  Defendant  and 
Estes  charged  that  he  had  given  false  testimony  before  said 
inquest,  and  they  and  others  of  the  prisoners  agreed  that  for  so 
falsely  testifying  they  would  whip  Dansby  with  a  leather  strap, 
an  instrument  which  they  had  in  jail.    In  pursuance  of  this 
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agreement  they  assaulted  Dansby,  who  resisted  them.  Estes^ 
assisted  by  the  defendant  and  others,  threw  Dansby  upon  the 
floor.  Estes  and  Dansby  were  fighting  each  other,  and  during 
the  fight,  while  the  parties  were  down  on  the  floor,  Dansby  waft 
deprived  of  a  portion  of  one  of  his  thumbs. 

It  is  clear  from  the  evidence,  we  think,  that  the  injury 
to  Dansby's  thumb  was  caused  by  the  teeth  of  Estes.  Estea 
seized  Dansby's  thumb  with  his  teeth,  and  the  defendant  kicked 
Dansby  on  the  arm,  thus  extricating  Dansby's  thumb  from 
Estes's  teeth.  It  is  not  clear  from  the  evidence  what  motive 
actuated  the  defendant  in  kicking  Dansby  on  the  arm;  whether 
his  purpose  was  to  aid  Estes  in  the  struggle,  or  to  release 
Dansby's  thumb  from  Estes's  teeth.  But  we  will  not  pause  to 
consider  or  discuss  this  feature  of  the  case. 

The  important  and  controlling  question  presented  by  the  facts 
is,  whether  or  not  the  defendant  is  criminally  responsible  for 
the  act  of  Estes  in  biting  Dansby's  thumb.  It  is  made  clear  by 
the  evidence  that  defendant,  Estes  and  others  had  entered  into  a 
conspiracy  to  whip  Dansby  with  the  leather  strap.  Does  the 
fact  that  defendant  had  entered  into,  and  engaged  in  the  execu- 
tion of,  such  a  conspiracy  render  him  liable  with  Estes  for  biting 
Dansby's  thumb? 

Upon  the  subject  of  the  responsibility  of  a  conspirator  for  the 
acts  of  his  co-conspirators,  the  rule,  as  we  deduct  from  the  au- 
thorities, is  that  each  conspirator  is  responsible  for  everything 
done  by  his  confederates  which  follows  incidentally  in  the  exe- 
cution of  the  common  design,  as  one  of  its  probable  and  natural 
consequences,  even  though  it  was  not  intended  as  a  part  of  the 
original  design  or  common  plan.  In  other  words,  the  act  must 
be  the  ordinary  and  probable  effect  of  the  wrongful  act  specifically 
agreed  on,  so  that  the  connection  between  them  may  be  reason- 
ably apparent,  and  not  a  fresh  and  independent  product  of  the 
mind  of  one  of  the  confederates  outside  of  or  foreign  to  the  com- 
mon design.  (1  Whart.  Crim.  Law,  9  ed.,  sees.  214r-220,  397;  1 
Bish.  Crim.  Law,  7  ed.,  sees.  640,  641;  Lamb  v.  The  People,  96 
111.,  73;  Ruloff  v.  The  People,  45  N.  Y.,  23;  Thompson  v.  The 
State,  25  Ala.,  41;  Frank  v.  The  State,  27  Ala,,  37;  WiUiams  v. 
The  State,  9  Crim.  Law  Mag.,  480;  Kirby  v.  The  State,  23  Texas 
Ct.  App.,  13.)  The  last  cited  case  is  not  in  conflict  with  the  rule 
as  above  stated,  but  is  in  perfect  harmony  with  it  when  viewed 
with  reference  to  the  facts  before  the  court. 

Now,  the  rule  being  as  we  have  stated  it  to  be,  the  responsi- 
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bilitj  of  ihe  defendant  for  the  said  act  of  Estes  depends  upon 
the  solution  of  another  question;  that  is^  was  the  act  of  Estes  in 
biting  Dansby's  thumb  the  ordinary  and  probable  effect  of  the 
wrongful  act  of  attempting  to  whip  Dansby  with  a  leather  strapi 
or  was  it  a  fresh  and  independent  product  of  the  mind  of  Ested, 
outside  of  or  foreign  to  the  common  design?  If  the  former,  the 
defendant  is  responsible  for  the  act;  but  if  the  latter,  he  is  not 
responsible  for  it.  How  must  this  question  be  solved?  By  the 
jury  alone.  It  is  a  question  of  fact,  and  within  the  exclusive 
province  of  the  jury. 

In  the  recent  and  celebrated  case  of  Spies  v.  The  People, 
N.  E.  Reporter,  page  865,  the  court  said:  "Whether  or  not 
the  act  done  by  a  member  of  a  conspiracJy  naturally  flowed 
from  and  was  done  in  furtherance  of  the  common  design  are 
questions  of  fact  for  the  jury."  We  are  of  the  opinion  that  the 
court  erred  in  not  submitting  the  question  above  stated  to  the 
jury,  accompanied  by  proper  instructions  explaining  the  rules 
of  the  law  hereinbefore  announced.  This  phase  of  the  case  aB 
made  by  the  evidence  was  not  covered  by  the  charge.  Defend- 
ant's counsel  requested  a  special  charge  relating  to  it,  which, 
although  not  full  and  accurate,  was  sufficient  to  direct  the  atten^ 
tion  of  the  court  specially  to  the  issue. 

Another  issue  which  should  have  been  submitted  to  the  jury 
is,  whether  the  injury  inflicted  on  Dansby's  thumb  constituted 
maiming.  Biting  off  a  portion  of  a  member  of  the  body  is  not 
necessarily  maiming.  It  should  be  left  to  the  jury  to  determine 
in  all  such  cases  whether  the  member  was  so  injured  as  to  sub- 
stantially deprive  the  injured  party  of  it.  (Willson's  Texas 
Crim.  Laws,  sec.  877.)  This  issue  the  court  failed  to  submit  to 
the  jury,  and  in  so  failing  did  not  give  the  jury  the  whole  law 
applicable  to  the  evidence. 

Because  of  the  errors  mentioned,  the  judgment  is  reversed  and 
the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 

Opinion  delivered  January  20, 1888, 
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No.  2420. 
Charlby  McDanisl  v.  Thb  Statb. 

1.  PRAoncB.--A  MoTioir  in  Arrbst  of  JuBeMBNT  is  available  upon  anf 
ground  wbioh  would  be  good  upon  exceptions  to  an  indictment  or  infor- 
mation for  any  substantial  defect  therein;  and  article  52S  of  the  Gode  of 
Criminal  Procedure  enumerates  the  only  eioeptions,  under  our  praetiee, 
to  the  substance  of  an  indictment.  The  failure  of  the  minutes  of  the 
eourt  to  show  the  appointment  of  the  foreman  of  the  grand  Jury,  or 
that  the  grand  Jury  wae  sworn,  does  not  come  within  the  enumerated 
defects. 

8.  Thbft— RviDBRCB— Charob  OF  THB  GouRT.^HoweTer  improbable  may 
be  the  eridenoe  in  support  of  a  defense,  it  is  the  duty  of  the  trial  court 
to  snbrait  the  issue  to  the  jury  under  proper  instructions.  A  defense 
witness  in  this  case  testified  that  he  was  present  and  witnessed  the  de- 
fendant's purchase  of  the  alleged  stolen  animaL  JETeZd,  that  in  failing  to 
submit  the  question  of  a  purchase  vel  non  to  the  Jury,  tbm  charge  of  the 
court  was  erroneous. 

Appeal  from  the  District  Court  of  Leon.  Tried  below  before 
Earle  Adams,  Esq.,  Special  Judge. 

The  indictment  in  this  case  charged  the  appellant  and  Jim 
Mathews,  jointly,  with  the  theft  of  one  head  of  cattle,  the  prop- 
erty of  H.  C.  Cobum,  in  Leon  coimty,  Texas,  on  the  fifteenth 
day  of  July,  1886.  The  appellant  was  alone  upon  trial,  and  was 
convicted,  his  punishment  being  assessed  at  a  term  of  two  years 
in  the  penitentiary. 

H.  C.  Cobum  was  the  first  witness  for  the  State.  He  testified 
that  he  knew  the  defendant,  whom  he  pointed  out  in  open  court 
On  or  about  the  first  day  of  April,  1886,  the  witness  missed  hia 
certain  yearling  from  the  range  near  his  house  in  Leon  county. 
That  yearling  was  a  peculiarly  fleshmarked  anitnal,  but  was 
neither  marked  nor  branded.  It  had  a  crook  in  its  tail,  the  re- 
sult, the  witness  thought,  of  a  bend  in  the  tail  bone.  The  witness 
had  milked  its  mother  at  the  house  where  he  fed  her,  and  it  was 
her  custom  to  come  up  at  night.  The  yearling,  which  was  not 
yet  weaned,  always  came  up  with  its  mother  until  the  evening 
above  stated,  when  the  mother  for  the  first  time  came  up  alone. 

The  witness  did  not  see  his  yearling  again  until  the  following 
July,  when  he  f oimd  it  in  a  pasti^re  in  either  Navarro  or  Lime- 
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•tone  oounty^  about  twentj  miles  from  Mexia.  Tom  Smithy 
Bentley^  Wilson  and  "Yankee"  were  with  witness  when  he  found 
his  yearling  in  the  pasture.  Witness  at  once  identified  his  year- 
ling and  took  it  home.  On  reaching  home  it  at  once  recog- 
nized and  sucked  its  mother.  The  witness  lived  about  ten  miles 
from  the  Leon  county  line,  in  Leon  county.  He  knew  that  up 
to  April  1, 1886,  the  yearling  had  never  been  out  of  Leon  county. 
Witness  never  saw  his  said  yearling  in  the  possession  of  the  de- 
fendant He  did  not  know  who  drove  the  yearling  off.  Witness 
did  not  consent  for  the  defendant  nor  any  other  person  to  take 
or  drive  off  his  yearling.  Defendant  lived  in  Leon  county, 
about  two  miles  distant  from  the  witness. 

Americus  Walker  testified,  for  the  State,  that  he  was  enga^^ed 
in  working  on  the  public  road  on  April  1, 1886.  Defendant  and 
Jim  Mathews  were  road  hands  at  that  time,  and  belonged  to  the 
same  gang  that  witness  did,  but  neither  of  th^m  worked  with 
that  gang  on  the  said  first  day  of  April,  1886.  Witness  did  not 
know  what  they  did  nor  where  they  went  on  that  day. 

Tom  Smith  testified,  for  the  State,  that  he  knew  the  defendant 
and  Jim  Mathews.  The  witness,  in  April,  1886,  was  in  the  em- 
ploy of  Mr.  Bentley,  as  agent  in  the  purchase  of  cattle.  On  the 
second  or  third  day  of  the  said  April,  James  Mathews  delivered 
to  the  witness,  as  the  agent  of  Bentley,  a  bunch  of  seventeen 
cattle.  The  witness  received  the  cattle  in  person  and  examined 
them  closely.  Defendant  was  not  present  at  the  delivery  of  the 
seventeen  head.  The  animals  were  put  in  Bentley's  brand,  sold 
to  Walker,  and  were  then  taken  by  the  witness  to  Walker's  pas- 
ture, about  twenty  miles  from  Mexia.  Two  or  three  months 
later,  the  witness,  Bentley,  '*Yankee,"-and  perhaps  others  went 
with  Cobum  to  the  pasture  to  look  for  a  yearling  which  Oobum 
claimed  to  have  lost.  On  reaching  the  pasture  Coburn  at  once 
pointed  out  a  certain  yearling  which  he  declared  to  belong  to 
him,  and  to  be  the  one  he  lost,  which  was  delivered  to  him  and 
he  took  it  off.  That  yearling  was  one  of  the  animals  bought  by 
Bentley  from  defendant  (Mathews?).  That  animal  was  very  pe- 
culiarly marked.  It  had  red  sides  and  a  white  back;  was  bow 
legged,  and  had  a  very  unusual  crook  in  its  tail.  It  was  neither 
marked  nor  branded  when  bought  by  Bentley. 

John  Bentley  testified,  for  the  State,  circumstantially  as  did 
the  witness  Tom  Smith,  except  that,  according  to  his  impression, 
his  purchase  of  the  seventeen  animals  from  Mathews  was  made 
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on  April  7,  1886,  instead  of  April  2  or  3,  as  stated  by  Smith.  Of 
UbiB,  however,  the  witness  was  not  positive. 

—  Benton  (**  Yankee")  testified,  for  the  State,  that  on  Saturday, 
April  3,  1886,  he  saw  the  defendant  and  James  Mathews,  on  the 
public  road,  about  three  miles  from  Bentley's  cattle  pens,  driving 
a  snudl  bimch  of  cattle  towards  the  said  pens.  The  witness  did 
not  observe  the  cattle  closely  enough  to  be  able  to  identity  any 
of  them.  Witness  met  defendant  afterward,  on  the  same  even- 
ing, and  he  told  witness  that  he  had  left  the  cattle  with  his  part- 
ner, Mathews,  who  was  to  sell  them  to  Bentley. 

Luther  Rankin  testified,  for  the  State,  that  he  lived  in  Leon 
county,  Texas.  On  or  about  April  1, 1886,  while  at  work  in  his 
com,  he  saw  the  defendant  and  James  Mathews  driving  a  small 
bunch  of  cattle  through  an  old  field  back  of  the  witness's  place. 
The  witness  did  not  take  special  notice  of  the  cattle,  but  knew 
the  men  well 

The  State  rested. 

Joe  Mathews  was  the  first  witness  for  the  defense.  He  testified 
that  he  was  the  brother  of  James  Mathews,  and  the  brother-in- 
law  of  the  defendant.  On  the  first  day  of  April,  1886,  an  old 
negro  named  Gteorge  Washington  came  to  the  witness's  house 
and  inquired  for  the^  defendant.  Defendant  not  being  at  the  wit- 
ness's house,  the  said  Washington  directed  witness  to  tell  de- 
fendant that  he,  Washington,  "would  have  those  yearlings  for 
him  on  the  next  morning."  On  the  following  morning  the  wit- 
ness witnessed  the  sale  by  said  Washington  of  four  yearlings  to 
defendant  and  James  Mathews,  wrote  the  bills  of  sale  himself, 
and  saw  defendant  pay  the  said  Washington  sixteen  dollars  for 
same.  One  of  the  four  yearlings  thus  sold  by  Washington  to  de- 
fendant was  the  yearling  subsequently  claimed  by  Oobum,  and 
the  others  were  the  three  subsequently  claimed  by  Mrs.  Walker. 
Those  yearlings  were  found  at  the  defendant's  pen  in  Leon  coun- 
ty. The  witness  knew  nothing  about  the  negro  Gteorge  Wash- 
ington, who  had  but  recently  moved  into  the  neighborhood.  Two 
bills  of  sale  were  executed  by  Washington,  both  of  which  were 
written  by  the  witness.  He  wrote  them  separately  on  a  leaf 
torn  from  his  blank  book.  According  to  his  recollection  a  strip 
was  torn  from  that  leaf,  about  the  middle,  or  at  all  events  be- 
tween the  bills  of  sale  as  written  by  him.  Witness  was  road 
overseer  on  April  1, 1886,  and  with  the  gang  worked  the  road  on 
that  day.  Neither  the  defendant  nor  James  Mathews  worked 
the  road  with  witness's  gang  on  that  day.    A  few  days  after  the 
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defendant's  purchase  of  the  yearlings  from  Washington^  the  wit- 
ness saw  Americas  Walker  himting  for  the  yearlings  subse- 
quently claimed  by  his  mother.  Witness  said  nothing  to  him 
about  defendant's  purchase  from  Washington,  but  told  him 
where  he  had  recently  seen  a  bunch  of  Mrs.  Walker's  cattle. 
Neither  of  George  Washington's  hands  were  crippled. 

Tow  and  Frank  Wilcox  testified,  for  the  defense,  that  they 
saw  the  negro  Qeorge  Washington  at  the  house  of  Mr.  Mathews, 
on  the  morning  of  April  1,  1886,  and  heard  him  ask  for  the  de- 
fendant. Early  on  the  next  morning  the  defendant  and  Joe 
Mathews  left  the  house  together,  and  Joe  Mathews  returned 
within  an  hour.  Yow  testified,  also,  that,  on  that  said  April  1, 
the  defendant  tried  to  borrow  witness's  horse  to  drive  cattle  on, 
but  witness  declined  to  lend  it. 

Tom  Tatum  testified,  for  the  defense,  that  he  lived  near  Mr. 
Mathews's  place  and  knew  Gteorge  Washington,  whom  he  en- 
gaged to  work  on  his  place  by  the  month.  George  was  on  wit- 
ness's place  on  March  31,  1886,  and  on  April  1,  until  near  noon. 
Witness  did  not  know  where  he  was  after  that  hour  on  that  day. 
It  was  too  wet  to  work.  K  said  Washington  was  crippled  in  any 
way,  witness  did  not  know  it. 

The  defense  closed. 

Wat.  Tinson  testified,  for  the  State,  in  rebuttal,  that  he  knew 
the  negro,  Qeorge  Washington,  referred  to  by  the  previous  wit- 
ness. Qeorge  Washington  is  dead,  but  was  alive  and  testified 
upon  the  examining  trial  of  the  defendant..  Washington  was 
badly  crippled  at  the  time  of  the  examining  trial,  and  was  barely 
able  to  walk.  Witness  saw  the  two  bills  of  sale  referred  to  by 
the  witness  Joe  Mathews.  He  matched  the  two,  to  ascertain 
whether  or  not  they  were  written  on  the  same  sheet  of  paper. 
One  of  the  bills  of  sale  was  written  on  paper  broader  than  that 
on  which  the  other  was  written,  and  witness  could  not  get  the 
other  two  to  match. 

B.  D.  Dashiell  testified,  for  the  State,  in  rebuttal,  that  he  ex 
amined  and  compared  the  two  bills  of  sale  referred  to  by  the 
witness  Joe  Mathews.  Those  bills  of  sale  were  written  on  leaves 
that  were  evidently  torn  from  an  account  book,  as  shown  by  the 
perpendicular  red  lines  for  the  separation  of  debit  and  credit 
entries.  The  two  would  not  match  so  as  to  show  that  they  were 
written  on  the  same  make  of  paper.  When  they  were  placed 
together  so  as  to  extend  the  red  lines  from  one  to  the  other,  the 
edge  of  one  of  the  pieces  of  paper  would  extend  beyond  the 
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other.  A  written  instrument  was  here  exhibited  to  the  witness, 
and  he  identified  it  as  the  testimony  of  Gtoorge  Washington, 
deceased,  taken  before  the  examining  trial  of  the  defendant. 
That  instrument  was  read  in  evidence,  for  the  State,  as  follows: 

"I  live  at  Mr.  Tom  Tatum's.  I  have  been  there  three  months. 
I  went  there  on  the  last  day  of  March.  I  moved  there  from  Mrs. 
Sallie  Long's.  I  went  to  Mrs.  Long's  from  near  CentreviUe.  Mj 
wife  and  Hannah  Overall  lived  with  me  at  Mrs.  Long's.  I  was 
sick,  and  all  the  work  was  done  by  them.  I  worked  only  threat 
days  while  at  Mrs.  Long's,  one  day.  for  Rube  Long  and  one 
for  Mrs.  Long.  Hannah  plowed  two  days  for  Mrs.  Long. 
My  wife  worked  two  days  for  Mrs.  Long.  The  four  days 
work  done  by  Hannah  and  my  wife  went  towards  house 
reilt.  As  near  as  I  can  remember,  I  came  to  Mrs.  Long's  after 
Christmas.  '  I  moved  my  family  about  February  1,  1886,  and 
moved  to  Mr.  Tatum's  on  the  last  day  of  March,  and  afterwards 
made  a  contract  to  work  on  his  crop.  I  know  Mr.  Joe  Mathews 
when  I  see  him.  I  first  saw  him  at  Mr.  Tatum's,  when  Mr. 
Tatimi  was  sick.  That  was  on  Sunday.  I  have  seen  James 
Mathews  several  times.  I  never  saw  Charles  McDaniel  until 
yesterday,  to  know  him.  I  don't  know  where  Joe  Mathews  lives, 
and  was  never  there  in  my  life.  Until  the  day  before  yesterday, 
I  never  knew  where  Charles  McDaniel  lives.  The  last  day  of 
March,  when  I  moved  to  Mr.  Tatum's,  was  Wednesday.  I  dont 
remember  what  I  .did  on  Thursday,  but  on  Friday  I  plowed  for 
Mr.  Tatum,  beginning  work  at  sim  up.  I  went  to  Mr.  Tatum's 
house  to  get  the  plow  horse.  I  did  not  see  Charles  McDaniel, 
James  Mathews  nor  Joe  Mathews  at  any  time  on  Friday.  I  did 
not  go  to  Charles  McDaniel's  house,  nor  to  Joe  Mathews's  house, 
on  Thursday,  April  1,  nor  did  I  go  anywhere  on  that  day  except 
to  Mr.  Tatum's  house.  I  don't  remember  what  I  did  at  Tatum's 
on  that  Thursday.  I  never  sold  any  yearlings  to  James  Mathews 
nor  to  Charles  McDaniel,  nor  to  either  of  them.  I  never  owned 
a  cow  in  my  life.  I  never  had  a  conversation  with  either  Math- 
ews or  McDaniel  about  selling  yearlings  to  them.  I  never  got 
any  yearlmgs  from  Mrs.  Sallie  Long,  nor  from  anybody  else,  for 
work.  I  never  owned  any  cattle  in  my  life,  and  never  sold  any 
cattle  for  myself  nor  for  anybody  else.  I  can  neither  read  nor 
write.  I  have  never  seen  the  papers  called  bills  of  sale,  now 
shown  me,  before.  I  don't  know  what  name  is  signed.  I  never 
authorized  anybody  to  sign  my  name  to  any  document,  and 
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know  nothing  of  the  yearlings  described  in  the  bills  of  sale,  and 
I  never  saw  them.  My  wife  was  at  home,  on  Mr.  Tatum's  place, 
on  Thursday  and  Friday,  April  1  and  2,  1886.  I  know  Cephas 
Burton.  He  lives  on  Mr.  Tatum's  place,  in  the  house  adjoining 
me.  I  don't  know  where  Cephas  was  on  Thursday,  April  1, 1886, 
but  he  was  with  me  all  day  on  Friday,  April  2,  and  until  noon  on 
Saturday,  April  3.  I  plowed  a  sorrel  horse,  and  he  plowed  a 
yoke  of  oxen.  I  was  summoned  to  appear  at  this  trial  on  Sunday, 
and  came  yesterday,  Monday.  I  told  Mr.  Tatum  that  I  was 
summoned  to  appear  here,  but  that  I  knew  nothing  about  the 
yearlings.  Ue  told  me  it  was  no  use  for  me  to  come,  and  that 
he  would  attend  to  this  matter  for  me.  I  had  a  conversation 
with  Joe  Mathews  in  Mr.  Dodson's  presence.  Joe  Mathews  asked 
me  if  I  signed  the  bill  of  sale,  and  I  answered  that  I  did  not. 
Joe  Mathews  then  called  me  a  liar.  I  told  Mr.  Lindsey,  when  he 
summoned  me,  that  I  did  not  know  anything  about  the  case.'' 

Cross  examined:  "I  know  what  it  is  to  bo  sworn  in  court, 
and  I  know  the  penalty.  I  know  an  almanac.  I  count  from  the 
first  day  of  the  month  to  the  last.  I  simply  know  the  date  of  the 
month  because  I  know  it.  I  can't  read  nor  write.  I  commenced 
work  by  the  month  for  Mr.  Tatura  on  the  first  day  of  April.  I 
worked  for  him  two  days  before  that.  I  can't  remember  what  I 
did  on  Thursday,  but  on  Friday  I  plowed  on  the  other  side  of  the 
branch.  I  worked  for  Mr.  Tatum  two  days  in  March,  but  I 
do  not  remember  the  days.  It  was  after  dinner  when  I  came 
away  from  Mr.  Tatum's  on  Thursday.  I  did  not  go  away  from 
here  when  I  left.  I  knew  Joe  Mathews  when  he  came  to  Mrs. 
Tatum's,  by  hearing  Mrs.  Tatum  say,  when  he  came  there  and 
got  oflE  his  horse:  "There  is  Mr.  Joe,  Tatum.''  I  don't  know 
where  Mr.  Burton  was  on  March  28,  nor  before,  but  I  know  where 
he  was  on  the  first  and  second  days  of  April,  because  he  plowed 
with  me;  that's  the  reason  I  know  where  he  was.  I  swear  pos- 
itively that  I  was  not  at  Joe  Mathews's  house  on  Thursday, 
April  1,  1886.  I  did  not  tell  Joe  Mathews  in  the  presence  of  Mr. 
Yow  (Dixon)  to  tell  James  Mathews  and  Charley  McDaniel  to 
come  over,  and  that  I  had  those  yearlings.  I  swear  that  I  did 
not  sell  four  yeariings  at  Charles  McDaniel's  pen^  and  that  I 
never  spoke  to  Charles  MjcDaniel  in  my  life." 

Cephas  Burton  testified,  for  the  State,  in  rebuttal,  that  he  and 
Gtoorge  Washington  plowed  together  all  day  on  the  first  and 
second  days  of  April,  1886.    Witness  saw  Qeorge  Washington 
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at  intervals  throughout  both  of  those  days.    Washington  was 
then  somewhat  crippled,  and  could  not  walk  fast. 

Cobum,  Walker  and  Rankin  testified,  for  the  State,  in  rebuttal, 
that  the  land  occupied  by  them  was  of  the  same  character  as  the 
land  occupied  by  Tatum.  They  knew  that  the  ground  was  not 
too  wet  for  plowing  on  either  the  first  or  second  days  of  April, 
1886,  because  they  plowed  their  lands  on  both  of  those  days. 

Johnston  it  Dotson^  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney  (General,  for  the  State. 

White,  Presiding  Judge.  A  motion  in  arrest  of  judgment 
attacked  the  sufficiency  of  the  indictment,  because  the  minutes 
of  the  court  do  not  show  that  a  foreman  for  the  grand  jury  which 
found  the  bill  had  ever  been  appointed  by  the  court,  nor  do  they 
show  that  the  said  grand  jury  were  ever  sworn. 

"A  motion  in  arrest  of  judgment  shall  be  granted  upon  any 
ground  which  would  be  good  upon  exceptions  to  an  indictment 
or  information  for  any  substantial  defect  therein.*'  (Code  Crim. 
Proc,  art.  787.) 

Exceptions,  and  the  only  exceptions,  to  the  substance  ot  an 
indictment  in  our  practice  are  those  enumerated  in  article  538 
of  the  Code  of  Criminal  Procedure,  and  all  exceptions  to  form 
are  specified  in  article  529.  No  such  grounds  as  those  here  as- 
serted are  enumerated  in  the  matters  rendering  an  indictment 
defective  for  substance;  they  are  matters  of  form  only.  "A 
mere  formal  objection  would  not  be  reached  by  a  motion  in  ar- 
rest of  judgment."  (West  v.  The  State,  6  Texas  Ct.  App.,  485; 
Ferguson  v.  The  State,  Id.,  604;  Bailey  v.  The  State,  11  Texas 
Ct.  App.,  140;  Niland  v.  The  State,  19  Texas  Ct  App.,  167;  Wil- 
liams  V.  The  State,  Id.,  277;  Weaver  v.  The  State,  Id.,  547;  Wil- 
liams V.  The  State,  20  Texas  Ct.  App.,  357.)  It  was  not  error  to 
overrule  the  motion. 

The  only  defense  interposed  at  the  trial  was  that  the  defendant 
had  purchased  the  animal  alleged  to  have  been  stolen,  from  one 
George  Washington.  Joe  Mathews,  a  brother-in-law  of  defend- 
ant, testified  positively  to  the  sale  by  and  purchase  from  Wash- 
ington, and  that  he  had  witnessed  the  bill  of  sale.  However  im- 
probable this  testimony  may  appear  in  the  light  of  the  other  evi- 
dence in  the  case,  it  was,  nevertheless,  evidence  in  the  case,  and 
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it  presented  an  issue  which  it  was  the  proTince  of  the  jury  alone 
to  pass  upon. 

In  his  charge  the  learned  special  judge  who  presided  did  not 
submit  the  question  of  a  purchase  vel  nan  to  the  jury.  It  is  in- 
suflScient  in  this  regard.  (Ray  v.  The  State,  13  Texas  Ct.  App., 
51;  Murphy  v.  The  State,  17  Texas  Ct.  App.,  645;  Ryan  ▼.  The 
State,  22  Texas  Ct.  App.,  699.)  ''If  there  is  any  eyidence  tend- 
ing, though  slightly,  to  establish  a  defense,  the  defendant  is  en- 
titled to  a  charge  directly  upon  that  point,  no  matter  what  view 
the  court  may  entertain  of  the  weight  and  value  of  the  testi- 
mony/'   (Scott  V.  The  State,  10  Texas  Ct.  App.,  112.) 

Because  the  court  failed  to  charge  the  law  applicable  to  the 
defense  made,  the  judgment  is  reversed  and  the  cause  is  re- 
manded. 

Reversed  and  remanded. 

Opinion  delivered  January  38, 1888. 
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No.  2821.  iil^* 

Chius  Banks  t;.  Thb  Statb. 

1.  MuRDBR— IiTDiCTMBNT  is  sofflolent  to  charge  a  murder  by  express  malice 
aforethought,  and,  therefore,  murder  of  the  first  degree,  if  it  charges 
that  the  aocosed  ''did,  with  malice  aforethought,  kiU  the  deceased 
[naming  him]  by  shooting  him  with  a  pistol.^ 

S.  Practigb  in  thb  Court  of  Appbals— Statbm bnt  of  Faots— Bill  of 
EzoBPnoNS.— In  the  absence  of  a  statement  of  facts  and  bills  of  excep- 
tion, this  court  is  called  upon  to  reyiew  the  record  on  appeal  only  with 
reference  to  the  snfflolency  of  the  indictment  and  the  correctness  of  the 
charge  of  the  court 

Appbal  from  the  District  Court  of  Chambera.  Tried  below 
before  the  Hon.  E.  Hobby. 

The  death  penalty  was  assessed  against  the  appellant  in  this 
case  for  the  murder  of  Martha  Henderson.  The  transcript  brings 
up  neither  a  statement  of  the  facts  proved  on  the  trial,  nor  bills 
of  exception  reserved  during  the  proceedings. 

William  OhamherSj  for  the  appellant. 

Digitized  by  VjOOQIC 


MO  24  Texas  Coubt  op  Appbaia  [QalTetftai 

Opioion  of  the  eonrt. 


W.  L.  Davidson,  Assistant  Attomej  (General,  for  the  State. 

HuBT,  Judos.  For  the  murder  of  Martha  HenderBon,  the 
appellant,  Chilis  Banks,  was  tried  and  convicted  of  murder  of 
the  first  degree,  with  the  death  penalty  awarded  against  him. 

In  arrest  of  the  judgment,  the  following  motion  was  presented 
and  overruled:  ''That  the  indictment  is  fatally  defective  in  this, 
that  it  does  not  charge  that  defendant  killed  and  murdered 
Martha  Henderson."  The  indictment  alleges  that  defendant 
''did  with  malice  aforethought  kill  Martha  Henderson  by  shoot- 
ing her  with  a  pistol."  It  is  the  settled  doctrine  of  this  court 
that  to  allege  that  the  killing  was  with  ''malice  aforetnought,'' 
is  equivalent  to  alleging  that  the  homicide  was  committed  with 
express  "malice  aforethought." 

This  being  the  case,  this  indictment  in  legal  effect  charges  that 
defendant  did,  with  express  malice  aforethought,  kill  Martha 
Henderson  by  shooting  her  with  a  pistol.  The  question  raised 
and  insisted  upon  by  the  appellant  is,  that  it  must  be  alleged  that 
the  accused  did  "murder"  the  deceased.  We  hold  it  suflScient  in 
this  respect  if  the  acts,  elements  and  intentions  which  compose 
the  offense  are  set  forth  in  plain  and  intelligible  language. 
Hence,  conclusions  from  the  acts  and  intentions  need  not  be 
alleged.  Applying  this  rule  to  the  indictment  imder  discussion, 
it  will  be  found  amply  sufficient.  Why?  Because  it  is  impossi- 
ble for  a  person  to  shoot  and  kill,  with  his  express  malice,  a 
human  being,  and  not  be  guilty  of  murder  of  the  first  degree. 
(Willson's  Crim.  Forms,  388,  and  notes.) 

The  record  contains  neither  a  statement  of  the  facts  nor  a  bill 
of  exceptions;  nor  have  we  the  aid  of  a  brief  for  the  appellant. 
Then  there  is  nothing  to  be  revised  by  this  coiui;  except  the  suf- 
ficiency of  the  indictment  and  the  charge  of  the  cour*;.  The 
indictment  is  good,  and,  in  the  absence  of  a  statement  of  facts, 
we  find  no  error  in  the  charge  requiring  the  reversal  of  the 
judgment. 

The  judgment  is  affirmed. 

Affirmed. 

Opinion  delivered  January  28, 1888» 
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No.  2453.  U  368 

Ex  PARTE  S.  L.  Dampier. 

Habeas  Corpus— County  Convicts— Statutes  Construed.- The  act  of 
May  4,  1882,  and  that  of  March  1, 1887,  all  amendatory  of  Article  8602  of 
the  Revised  Statutes,  which  relates  exclusively  to  the  hiring  out  of 
county  convicts,  in  no  manner  affect  Article  3597  of  the  Revised  Stat- 
utes, which  has  never  been  repealed  nor  chaoged  in  any  respect  Un- 
der the  provisions  of  the  last  named  article,  a  county  convict,  against 
whom  a  fine  and  costs  have  been  adjudged,  apd  who,  in  default  of  the 
payment  of  the  same,  has  been  put  to  labor  on  the  county  farm,  is 
entitled  to  receive  a  credit  against  his  fine  and  costs  of  one  dollar  per 
day  for  each  day  that  he  labors;  and,  when  he  has  labored  on  the  county 
farm  a  sufficient  length  of  time  to  satisfy  floe  and  costs,  at  the  n^te  of 
one  dollar  per  day,  he  is  entitled  to  his  discharge. 

Habeas  Corpus  on  appeal  from  the  County  Court  of  Milam. 
Tried  below  before  the  Hon.  E.  Y.  Terral,  County  Judge. 

It  was  shown  upon  the  hearing  of  the  writ  in  the  court  below 
that,  to  an  information  charging  him  with  petit  theft,  the  relator 
pleaded  guilty,  and  that  a  fine  of  one  dollar  and  costs,  and  con- 
finement for  one  hour  in  the  county  jail  was  assessed  against  , 
him  as  pimishment.  Upon  his  failure  to  pay  the  fine  and  costs, 
which  amounted  to  the  sum  of  thirty-two  dollars  and  ten  cents, 
the  relator,  by  the  order  of  the  court,  was  placed  at  labor  on  the 
coimty  farm.  He  had  labored  on  that  farm  for  forty  days  when 
he  sought  his  discharge  imder  the  writ  of  habeas  corpus.  The 
writ  was  awarded,  but,  upon  the  hearing  of  the  same,  the  trial 
judge  refused,  in  default  of  the  payment  of  the  fine  and  costs,  to 
discharge  the  relator. 

T.  8.  Henderson,  for  the  relator. 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

WiLLSON,  Judge.  There  is  but  one  question  presented  for 
our  decision  in  this  case.  It  is  as  follows:  When  a  county  con- 
vict has  worked  on  a  county  farm  a  sufficient  number  of  days 
to  discharge  the  fine  and  costs  adjudged  against  him,  at  the  rate 
of  one  dollar  per  day,  is  he  entitled  to  be  discharged  from  fur- 
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ther  confinement?  We  are  of  the  opinion  thaf  this  question 
must  be  answered  in  the  affirmative.  Article  3597  of  the  Be- 
vised  Statutes  provides:  **  When  a  convict  who  has  been  com- 
mitted to  jail,  in  default  of  payment  of  fine  and  costs,  is  required 
to  do  manual  labor,  he  shall  be  credited  upon  such  fine  and  costs 
at  the  rate  of  one  dollar  for  each  day  he  may  labor;  and  upon 
satisfaction  of  such  fine  and  costs  in  f ull,  at  said  rate,  he  shall 
be  discharged." 

The  above  quoted  article  has  never  been  repealed  or  in  any 
respect  changed.  It  is  in  no  manner  affected  by  the  act  of  May 
4,  1882  (17th  Leg.,  called  session,  p.  16),  nor  by  act  of  March 
1,  1887  (20th  Leg.,  p.  11.)  These  acts  are  amendatory  of  article 
3602  of  the  Revised  Statutes,  which  article  and  said  amendatory 
acts  relate  exclusively  to  the  hiring  out  of  coimty  convicts,  and 
have  no  application  whatever  to  the  case  of  a  convict  who  has 
been  required  to  work  upon  a  county  farm  or  upon  the  public 
roads 

In  this  case,  the  convict  has  worked  upon  the  county  farm  for 
a  sufficient  length  of  time  to  satisfy  in  full  the  amount  of  the 
fine  and  costs  adjudged  against  him,  at  the  rate  of  one  dollar  for 
each  day  he  has  labored,  and  he  is  entitled  to  be  discharged 
from  further  confinement  under  said  conviction. 

The  judgment  of  the  county  judge,  refusing  to  discharge  him, 
is  set  aside,  and  it  is  ordered  that  A.  J.  Lewis,  sheriff  of  Milam 
county,  respondent  herein,  forthwith  release  and  discharge  the 
applicant  from  further  custody  and  confinement  imder  and  by 
virtue  of  said  conviction,  and  that  said  respondent  pay  the  costs 

of  this  proceeding. 

Ordered  accordingly. 
Opinion  delivered  January  28, 1888b 


No.  2405. 
Aethxjr  Carr  v.  The  State. 

1.  Praotioe— If ov-Aes—BuRDBN  OF  PROOF.— Proof  of  the  noii'^ge  of  tfa* 
aoooied  at  the  time  of  the  commission  of  the  offense,  impoeee  upon  the 
State  the  burden  of  proving  that  when  he  eommitted  the  offense,  if  he 
did  oominit  it,  he  understood  the  natare  and  illegality  of  the  aet    This 
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proof  \b  not  sufficiently  made  if  the  State  merely  shows  that  he  knew  the 
difference  between  good  and  evil,  or  that  he  was  possessed  of  the  intelli- 
gence of  ordinary  boys  of  his  age.  On  the  contrary,  it  must  be  affirma- 
tively shown  that  he  had  sufficient  discretion  to  understand  the  nature 
and  lileRality  of  the  particular  act  constituting  the  crima 

-8.  Samb— Circumstantial  Evidbncb.— It  is  not  necessary  that  the  proof 
of  discretion  should  be  made  by  positive  evidence.  In  many  cases,  cir- 
cumstances of  education,  habits  of  life,  general  character,  moral  and 
religious  training,  and,  oftentimef,  the  circumstances  connected  with  the 
offense  will  be  sufficient  to  satisfy  the  Jury  that  the  accused  had  the 
discretion  required  to  render  him  responsible  for  the  crime. 

Z.  Samb— EviDBNCB— ExPBRT  TBSTiMONY.^One  of  the  exceptions  to  the 
general  rule  that  a  witness  can  speak  only  as  to  facts,  and  will  not  be 
permitted  to  express  his  belief  or  opinion,  is  that,  when  the  issue  is  as  to 
the  sanity  of  a  person,  even  the  non-expert  witness  may  state  his  opinion 
and  conclusion  upon  the  facts  to  which  he  has  testified.  This  rule  will 
comprehend  the  ioquiry  as  to  whether  or  not,  on  account  of  non-age,  the 
accused  had  sufficient  discretion  to  understand  the  nature  and  illegality 
of  the  acts  constituting  the  crime  charged  against  him;  and  the  witness, 
having  stated  the  facts  upon  which  he  based  his  opinion,  may  state  his 
opinion  as  to  the  discretion  of  the  accused.  See  the  opinion  on  the 
question. 

4.  SA.MB— OHAReB  OF  THB  COURT.— The  refusal  by  the  trial  court  to  give  a 
requested  instruction  in  charge  to  the  Jury  is  not  error  if  the  general 
charge  comprehended  clearly  the  law  applicable  to  the  case. 

S.  Samb— GORFBSSIORS.— See  the  statement  of  the  case  for  circumstances 
under  which  it  is  held  that  the  confession  of  the  accused  was  properly 
admitted  in  evidence  agaiost  him. 

^.  SA.MB— Circumstantial  Eyidbncb— Ohargb  of  thb  Court.— It  is  not 
incumbent  upon  the  trial  court  to  give  in  charge  to  the  Jury  the  law 
applicable  to  circumstantial  evidence,  unless  the  State,  in  seeking  a  con- 
viction, relies  wholly  upon  that  character  of  evidence.  Note  that  this 
rule,  in  view  of  the  confession  ot  the  accused,  applies  to  this  case. 

%  Samb.— The  credibility  of  the  witnesses  and  the  weight  of  the  evidence 
are  questions  addressed  to  the  trial  Jury  alooe.  In  passing  upon  the 
truth  of  a  confession,  a  part  of  whicb  has  been  contradicted  by  other 
evidence,  it  is  within  the  power  of  the  Jury  to  accept  one  portion  of  the 
eonfession  as  true,  and  to  reject  as  untrue  tbat  which  has  been  contra- 
dicted by  other  testimony.    See  this  case  in  illustration. 

^  BuROLARY— Fact  Casb.— See  the  statement  of  the  case  for  evidence  held 
sufficient  to  snpi)ort  a  conviction  for  burglary. 

Appeal  from  the  District  Court  of  Red  River.  Tried  below  be- 
fore the  Hon.  D.  H.  Scott. 

The  conyiction  in  this  case  was  for  the  nocturnal  burglary  of 
the  house  of  Gough  &  Smith,  in  Red  River  county,  Texas,  on 
September  10, 1887.  The  penalty  assessed  against  the  appellant 
was  a  term  of  two  years  in  the  penitentiary. 
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Joe  F.  Smith  was  the  first  witness  for  the  State.    He  testified 
that  he  was  the  junior  member  of  the  firm  of  Gh>ugh  8c  Smith, 
who  were  retail  grocers^  doing  business  in  the  town  of  Clarks- 
ville,  Red  River  coimty,  Texas.    Witness's  partner's  name  was 
William  C.  Gk)ugh.     The  witness  had  known  the  defendant 
about  one  year.    The  store  house  of  (lough  &  Smith,  to  the 
knowledge  of  the  witness,  was  burglariously  entered  at  night  as 
often  as  three  times  during  the  month  of  September,  1887.     En- 
trance was  effected  on  each  of  those  occasions  through  the  up 
stairs  window,  just  above  the  awning  which  faced  the  public 
square  of  the  said  town  of  Clarksville.    One  of  the  glass  panes 
of  that  window  was  so  broken  that  a  person  could  insert  an  arm 
and  remove  the  fastening  apparatus  of  the  window  frame.     To 
get  to  the  window  described,  a  person  would  have  to  mount  the 
stairs  leading  from  a  public  street  to  an  adjoining  building,  and 
thence  pass  through  a  window  or  door  in  that  building  to  the 
awning.    There  were  no  outside  stairway  or  steps  attached  to  the 
Gough  &  Smith  store  building.    After  the  first  burglary  in  Sep- 
tember, the  witness  missed  between  fifty  and  seventy-five  cigars 
and  some  sntiff,  from  their  stock;  after  the  second  he  missed 
some  fiour,  and  after  the  third  he  missed  some  money  from  the 
cash  drawer.    Witness  had  often  seen  the  defendant  and  one 
John  Reddick,  another  colored  boy,  together  about  town.     Red- 
dick  worked  about  and  in  the  store  which  adjoined  Qough  & 
Smith's  store.    Defendant  was  an  exceedingly  bright  boy  of  his 
age  and  race.    He  could  write  a  good  hand,  and  witness  was 
satisfied  that  he  knew  right  from  wrong.    Witness  was  confi- 
dent that  defendant  was  possessed  of  sufficient  discretion  to  know 
that  it  was  wrong  and  illegal  to  break  into  and  steal  from  a 
house.    Witness  had  never  seen  the  defendant  in  Gough  & 
Smith's  store  house  at  night,  and  had  no  other  than  a  casual  ac- 
quaintance with  him.  He  had  never  had  any  business  transactions 
with  defendant,  and  knew  him  only  well  enough  to  observe  that 
he  was  a  very  bright  minded  negro  boy.    Witness  would  sup- 
pose that  defendant  was  between  thirteen  and  fourteen  years  of 
age.    On  the  morning  of  September  24, 1887,  S.  B.  Donoho  told 
witness  that  he  saw  some  person  in  the  witness's  store  on  the 
night  before.    Witness  had  no  one  clerking  in  his  store  during 
the  month  of  September,  1887.    The  witness  carefully  locked  the 
openings  to  his  store  on  the  night  that  Donoho  claimed  to  have 
seen  some  one  in  that  building.      Gough  &  Smith's  losses  in 
money,  during  the  month  of  September,  1887,  amounted  to  twenty 
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dollars.  The  goods  and  mone j  taken  from  that  store  on  the  oc- 
casions mentioned  belonged  to  witness  and  Gough,  and  were 
taken  without  the  consent  of  the  witness.  The  witness  did  not 
consent  for  defendant  or  any  one  else  to  enter  the  store  house  on 
either  of  the  occasions  referred  to  by  him.  Having  once  passed 
through  the  window  over  the  awning,  a  person  would  have  access 
to  every  part  of  Qough  &  Smith's  store. 

W.  C.  Qough,  the  senior  member  of  the  firm  of  Gk)ugh  & 
Smith,  testified,  for  the  State,  substantially  as  did  the  witness 
Smith.  He  declared  that  the  store  house,  on  each  of  these  occa- 
Bions  referred  to,  was  entered  by  some  one  without  his  knowl- 
edge  or  consent,  and  that  the  house  was  always  carefully  closed 
and  locked  at  the  close  of  business  on  each  day.  He  had  known 
the  defendant  well  for  several  years,  and  would  estimate  his  age 
as  between  thirteen  and  fourteen  years.  He  regarded  him  as  a 
remarkably  bright  colored  boy,  and  was  satisfied  that  he  knew 
right  from  wrong,  and  knew  that  it  was  a  wrong  and  illegal  act, 
and  a  pimishable  crime  to  break  and  enter  into,  and  steal  from  a 
house.  On  the  morning  of  September  25, 1887,  S.  B.  Donoho  told 
witness  that  he  saw  a  little  negro  boy  in  witness's  house  on  the 
night  before.  Upon  examining  the  store  witness  foimd  several 
match  stumps  scattered  over  the  floor. 

S.  B.  Donoho  testified,  for  the  State,  that  he  had  known  the 
defendant  and  another  negro  boy  named  John  Keddick  about  a 
year  and  a  half.  When  the  witness  was  passing  Qough  & 
Smith's  store,  in  Clarksville,  on  the  night  of  September  23,  1887, 
his  attention  was  attracted  by  a  light  in  that  store,  the  door  of 
which  was  closed.  He  stopped  between  two  and  three  feet  from 
the  door,  to  watch*  Within  a  few  minutes  he  saw  John  Reddick 
ipass  from  behind  a  lot  of  boxes,  some  twenty  feet  from  the  door. 
He  held  a  lighted  match  in  his  hand,  which  he  blew  out  on  get- 
ting clear  of  the  boxes.  He  was  followed  by  another  boy  of 
about  the  defendant's  size  and  color,  whom  the  witness  failed  to 
recognize.  It  was  then  not  later  than  eight  o'clock,  and  several 
stores  on  the  square  were  still  open.  On  the  next  morning  the 
witness  notified  both  Qough  and  Smith  of  what  he  saw  on  the 
said  night.  In  passing  from  the  door  or  window  of  the  building 
adjoining  Qough  &  Smith's  store,  and  across  the  awning  to  the 
window  in  Qough  &  Smith's  store,  a  person  would  be  in  very  plain 
view,  and  would  be  readily  seen  by  passers  by» 

J.  D.  Barry  testified,  for  the  State,  that  he  was  the  senior  mem- 
ber of  the  firm  of  Barry,  Love  &  Co.,  whose  store  adjoined  that 
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'of  (Jough  &  Smith  on  the  east.  A  stairway  led  from  the  street 
to  the  second  story  of  witness's  building.  By  moimting  those 
steps  and  going  into  and  through  Doctor  Dinwiddie's  office,  a 
person  could  gain  access  to  the  awning  over  Qough  &  Smith's 
store.  That  awning  was  immediately  imdemeath  the  window 
with  a  broken  pane  described  by  the  witnesses  (lough  and  Smith. 
Witness  knew  the  defendant,  and  considered  him  a  very  bright, 
intelligent  negro  boy,  of  between  thirteen  and  fourteen  years  of 
age.  He  associated  with  a  negro  boy  named  John  Roddick, 
whom,  during  the  month  of  September,  1887,  the  witness  had 
working  about  his  store.  All  that  time  the  witness  had  in  his 
employ  as  porter  a  negro  man  named  Andy  Gtoodin. 

Sam  Stanley  testified,  for  the  State,  that  about  dusk,  one  even- 
ing in  September,  1887,  subsequent  to  the  twenty-third,  he  saw 
defendant  and  John  Roddick  standing  on  the  sidewalk  in  front 
of  Qough  &  Smith's  store,  and,  as  he  passed  them  to  go  up  the 
stairway,  he  heard  one  of  them  say  to  the  other:  **Boy,  what 
made  you  wear  them  shoes  to-night?"  Gough  &  Smith's  store 
was  not  then  closed.  Defendant  and  Roddick  were  negro  boys  of 
near  the  same  age,  and  both  were  very  intelligent  for  their  age 
and  race.  Witness  considered  them  intelligent  enough  to  know 
the  wrong  and  illegality  of  breaking  into  and  robbings  store. 

The  matter  involved  in  the  fifth  head  note  of  this  report  refers 
to  the  testimony  of  G.  F.  Whitlow,  who  was  the  next  witness 
for  the  State.  He  testified  as  follows:  "  I  am  the  city  marshal 
of  Clarksville.  I  have  known  the  defendant  for  about  a  year. 
After  the  arrest  of  the  defendant  and  after  his  release,  upon 
bond,  his  brother  came  to  and  requested  me  to  go  to  their  moth- 
er's house  and  see  if  I  could  not  get  the  defendant  to  tell  what 
man  put  *them'  up  to  the  burglary,  as  he,  the  defendant's  brother, 
was  satisfied  that  some  man  was  at  the  bottom  of  the  affair.  I 
went  to  the  house  of  the  defendant's  mother  and  had  a  talk  with 
the  defendant.  My  official  position  was  known  to  him,  and  I 
told  him  that  it  might  be  best  for  him  to  tell  all  about  it,  and 
that  if  he  did  tell  all  he  knew  about  the  burglary  he  might  be 
permitted  to  turn  State's  evidence.  I  do  not  remember  whether 
or  not  I  told  him  that  he  would  or  would  not  be  prosecuted,  but 
I  think  I  told  him  that  it  '  might  be  best  for  him  to  tell  all, 
and  that  he  might  escape  by  doing  so.'  The  defendant  then  told 
me  that  on  the  night  he  went  into  Gough  &  Smith's  store,  Andy 
Goodin,  Barry,  Love  &  Co.'s  negro  porter,  caught  him  on  the 
street,  covered  him  with  a  pistol,  and  told  him  that  if  he  did  not 
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igo  through  the  window  and  open  the  door  that  he,  Goodin,  would 
dIow  his  brains  out;  that  Gtoodin  made  him  go  through  the  win- 
dow and  open  the  door;  that  Goodin  then  went  into  the  store 
and  made  him  climb  to  the  top  of  a  stack  of  flour  and  hand  him 
down  two  sacks  of  what  he  said  was  the  best  flour,  and  that 
Goodin  then  took  some  cigars  and  snuff.  He  said  that  Goodin 
and  he  went  into  the  said  store  twice." 

W.  H.  Dickson  testified,  for  the  State,  that  the  defendant  was 
the  posthumous  child  of  an  old  negro  who,  in  slave  times,  be- 
longed to  him,  witness.  That  old  negro  died  in  May,  1875,  and 
the  defendant  was  born  in  the  following  August,  and  was  conse- 
quently, at  the  time  of  this  trial,  December,  1887,  but  little  above 
twelve  years  of  age.    He  was  a  negro  boy  of  average  intelligence. 

A.  P.  Gray  testified,  for  the  State,  that  the  defendant  person- 
ally signed  his  appearance  bond,  and  that  the  signature  showed 
a  good  handwriting. 

The  State  rested. 

Angie  Carr,  the  mother  of  the  defendant,  testified,  in  his  be- 
half, that  he  was  born  in  August,  1875,  and  was,  therefore,  but 
little  past  twelve  years  of  age  at  the  time  of  this  trial.  His 
mental  capacity  was  inferior  to  that  of  ordinary  boys  of  his  own 
age  and  race.  He  had  attended  school  and  could  read  and  write, 
and  witness',  though  she  had  tried,  had  never  been  able  to  teach 
him  to  do  right  and  read  his  bible. 

The  defense  closed. 

Andy  Goodin  testified,  for  the  State,  that  he  was  employed  as 
porter  in  the  store  of  Barry,  Love  &  Co.  until  John  Roddick  was 
caught  in  ''their"  store.  He  had  not  been  in  that  employment 
since.  Witness  knew  nothing  whatever  of  the  defendant  going 
into  the  store  of  Barry,  Love  &  Co.  or  that  of  Gough  &  Smith, 
or  that  of  anybody  else,  nor  had  he  ever  asked  or  forced  or  pro- 
cured the  defendant  to  go  into  anybody's  store. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Sims  S  Wright,  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

WiLLSON,  JuDGB.  At  the  time  of  the  commission  of  the  of- 
fense, the  evidence  shows  that  the  defendant  was  over  nine  but 
Tinder  thirteen  years  of  age.    His  non  age  being  established,  the 
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burden  devolved  upon  the  State,  in  order  to  subject  him  to  pun- 
ishment, to  prove  that  at  the  time  he  committed  the  offense,  if 
he  did  commit  it,  he  imderstood  the  nature  and  illegality  of  the 
act.  Proof  that  he  knew  the  difference  between  good  and  evil, 
or  that  he  was  possessed  of  the  intelligence  of  ordinary  boys  of 
his  age,  does  not  fill  the  requirements  of  the  law.  It  must  be 
shown  that  he  had  sufficient  discretion  to  understand  the  nature 
and  illegality  of  the  particular  act  constituting  the  crime. 

It  is  not  required  that  proof  of  discretion  should  be  made  by 
direct  and  positive  testimony.  In  most  instances,  circumstances 
of  education,  habits  of  life,  general  character,  moral  and  relig- 
ious instructions,  and  often  times  the  circumstances  connected 
with  the  offense  charged,  will  be  sufficient  to  satisfy  the  jury 
that  the  defendant  had  the  discretion  required  to  render  him  re- 
sponsible for  the  crime.  (Willson's  Texas  Crim.  Laws,  sees.  71, 
72,  73,  74.) 

On  the  trial  of  this  case  the  court,  over  the  objections  of  the 
defendant,  permitted  several  witnesses  to  state  their  opinions 
as  to  the  discretion  of  the  defendant,  and  these  rulings  of  the 
court  are  presented  for  revision  by  proper  bill  of  exception,  and 
insisted  upon  as  error.  The  precise  question  thus  presented  has 
71  over  been  directly  adjudicated  by  the  courts  of  last  resort  in 
this  State.  A  familiar  general  rule  of  evidence  is  that  witnesses 
can  only  speak  as  to  facts,  and  can  not  be  permitted  to  state 
their  belief  or  opinions.  But  to  this  general  rule  there  are  well 
settled  exceptions,  one  of  which  is  that  where  the  issue  is  as  to 
the  sanity  of  a  person,  even  witnesses  who  are  not  experts  are 
permitted  to  state  their  opinions  and  conclusions  upon  the  facts 
to  which  they  testify.  (Willson's  Texas  Crim.  Laws,  sec.  87. 
See  also  as  to  other  exceptions,  Cooper  v.  The  State,  23  Texas, 
331;  Whart.  Crim.  Ev.,  sees.  469,  460;  Roscoe's  Crim.  Ev.,  7  ed., 
pp.  143,  144.) 

Should  the  exception  which  applies  where  the  issue  is  sanity 
apply  in  this  case?  We  can  see  no  good  reason  why  it  should 
not.  In  the  two  cases  the  inquiry  is  substantially  the  same— 
that  is,  the  mental  status  of  the  defendant  at  the  time  of  the 
commission  of  the  act.  The  two  issues  are  analogous,  if  not 
precisely  the  same,  and  it  seems  to  us  that  evidence  which  is 
competent  upon  the  one  should  be  held  competent  upon  the 
other.  We  hold,  therefore,  that  it  was  not  error  to  permit  the 
witnesses  to  state  their  opinions  that  the  defendant,  at  the  time 
of  the  commission  of  the  burglary,  had  sufficient  discretion  to 
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understand  the  nature  and  illegality  of  the  acts  constituting  that 
crime,  said  witnesses  having  stated  the  facts  upon  which  their 
opinions  were  based;  that  is,  their  acquaintance  with  the  de- 
fendant; that  he  was  a  bright  boy,  could  read  and  write,  etc.  As 
to  the  weight  to  be  given  to  these  opinions,  that  was  a  matter 
for  the  jury  to  consider  and  determine,  and  does  not  relate  to 
the  admissibility  of  the  opinions  as  evidence. 

With  respect  to  the  charge  of  the  court  upon  the  issue  of  the 
defendant's  discretion,  it  is  in  ouy  opinion  correct,  and  presents 
the  defense  of  infancy  affirmatively  and  clearly.  It  was  not 
error,  therefore,  to  refuse  to  give  the  special  instruction  requested 
by  the  defjendant's  counsel,  upon  said  issue. 

As  to  the  admissibility  of  the  defendants  confession,  we  think 
there  can  be  no  doubt.  He  was  properly  cautioned,  before 
making  the  confession,  that  it  could  be  used  against  him.  It 
was  not  made  under  the  influence  of  fear,  or  of  any  positive 
promise  of  a  benefit  to  be  gained  by  him  by  making  it.  Under 
the  rules  now  governing  the  admissibility  of  confessions,  we  do 
not  think  the  court  erred  in  admitting  the  confession.  (Rice  v. 
The  State,  22  Texas  Ct.  App.,  654;  Thompson  v.  The  State,  19 
Texas  Ct.  App.,  595.) 

That  portion  of  the  defendant's  coirfession  which  stated  that 
in  burglarizing  the  house  he  acted  under  compulsion  of  another 
party  was  contradicted  by  the  testimony  of  the  party  named. 
It  was  for  the  jury  to  determine  the  credibility  and  weight  of  the 
evidence,  and  in  doing  so  it  was  within  their  province  to  believe 
one  portion  of  the  confession  to  be  true,  and  to  reject  as  untrue 
another  portion  which  had  been  contradicted  by  other  testimony 
adduced. 

Defendant  having  confessed  that  he  entered  the  house  with 
intent  to  conrntiit  theft  therefrom,  the  case  is  tiot  one  in  which 
the  conviction  was  sought  or  wholly  foimded  upon  circumstan- 
tial evidence,  and  it  was  not  necessary,  therefore,  that  the  court 
should  instruct  the  jury  with  regard  to  circumstantial  evidence. 

We  have  given  this  case  a  careful  consideration,  and  we  find 
no  reversible  error  disclosed  in  the  record.  While  the  evidence 
of  defendant's  guilt  can  not  be  said  to  be  entirely  free  from 
suspicion  and  doubt,  still  it  must  be  regarded  as  legally  suffi- 
cient to  support  the  conviction.  The  judgment  is  therefore 
affirmed. 

Affirmed. 

Opinion  delivered  January  28, 1888L 
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James  Boyd  v.  The  State. 

1.  Theft— PossBssioir*  OF  Rbcbntlt  8toi«bn  Property— Evidbitcb — 
Gharob  of  the  Court.— Possession  of  recently  stolen  property  is  not 
positive  evidence  of  theft.  At  most,  it  is  but  a  eircmustance  tending^  to 
establish  theft.  A  case,  therefore,  depending  alone  upon  the  possession 
of  recently  stolen  property  is  a  case  resting  alone  upon  oirenmstaQtial 
evidence,  and  in  such  case  the  omission  of  the  trial  court  to  charge  the 
Jury  upon  the  law  of  circumstantial  evidence  is  material  error.  Note  the 
opinion  for  a  state  of  proof  to  which  the  rule  applies. 

8.  Same— PRBSUifPTiONS.— The  general  rule  obtains  that  if  a  party,  in  whose 
exclusive  possession  propei  ty  recently  stolen  is  found,  fails  reasonably  to 
account  for  his  possession  when  called  apon  to  explain,  or  when  the  facts 
are  such  as  to  require  of  him  an  explanation,  the  presumption  of  guilt 
arising  from  recent  loss  and  possession  will  warrant  a  conviction  without 
further  proof.  In  such  case,  however,  it  is  for  the  jury,  under  proper 
instructions,  to  dt-teruiine  the  question  of  recent  possession;  and  they 
should  be  explicitly  clfarged  that,  unless  they  found  such  possession  was 
recent,  they  would  indulge  no  presumption  of  defendant's  guilt  because 
of  his  being  found  in  possession  of  the  property.  The  failure  of  the 
trial  court,  under  the  proof  in  this  case,  to  charf?e  the  Jury  upon  this 
doctrine,  and  its  refusal  to  give  the  special  instruction  upon  the  same, 
was  material  error. 

8.  Same. — In  order  to  warrant  a  conviction  for  theft,  it  devolves  upon  the 
State  to  show  by  aiflrmative  proof  the  defendant's  participation  in  or 
connection  with  the  original  taking  of  the  property.  If  the  proof  merely 
connects  the  defendant  with  the  property  subsequent  to  its  actual  taking, 
it  t/IU  not  authorize  a  conviction  for  theft,  however  manifest  it  may 
make  his  guilt  of  another  offense.  8ee  the  opinion  for  a  statement  of 
the  rnle  on  the  doctrine. 

4  Same— Charge  of  thb  Court.— Upon  the  proof  in  this  case,  which 
failed  to  show  the  dpfendant^s  connection  with  the  original  taking  of  the 
stolen  property,  but  tended  to  establish  his  subsequent  connection  with 
the  same,  with  the  knowledge  that  it  was  stolen,  the  defense  requested 
the  trial  court  to  charge  the  Jury  as  follows:  * 'Before  the  Jury  can 
convict  the  defendant,  they  must  believe  beyond  a  reasonable  doubt 
that  he  is  guilty  of  the  original  fraudulent  taking,  and  any  subsequent 
connection  after  the  taking  would  not  be  theft,  either  in  good  or  bad 
faith;  and,  if  the  Jary  believe  the  defendant  purchased  the  oow  from 
Mixon,  or  any  other  party,  after  the  fraudulent  taking,  either  in  good 
or  bad  faith,  he  is  not  guilty  of  theft."  Held,  that  under  the  rule  an- 
nounced, and  under  the  proof  stated,  the  refusal  of  the  requested  charge 
was  error. 
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5.  Samb— Acxx>MPUCB  Testimony,  to  be  snfflcient,  mast  be  corroborated 
by  other  evidence,  showing  not  merely  the  commission  of  the  offense 
charged,  bat  that  the  defendant  committed  or  participated  in  its  com- 
mission. Moreover,  to  be  snfflcient,  snch  corroboration  most  include  the 
material  or  main  issue  on  the  trial;  the  main  issue  in  this  case  being  the 
original  taking  of  the  stolen  property.  8«e  the  statement  of  the  case  for 
a  charge  of  the  court  upon  the  subject,  held  insufficient. 

Appeal  from  the  District  Court  of  Jones.  Tried  below  be- 
fore the  Hon.  J.  V.  CockrelL  ' 

The  indictment  in  this  case  charged  the  appellant  and  W.  li. 
Willis  jointly  with  the  theft  of  a  cow,  the  property  of  W.  T. 
Wright,  in  Jones  county,  Texas,  on  the  first  day  of  August,  1887. 
A  severance  being  awarded,  the  appellant  was  placed  upon  his 
trial,  which  resulted  in  conviction,  and  the  assessment  against 
him  of  a  term  of  four  years  in  the  penitentiary. 

W.  T.  Wright  was  the  first  witness  for  the  State.  He  testified, 
in  substance,  that  he  was  a  resident  of  Taylor  county.  The  cat- 
tle owned  by  the  witness  ranged  in  said  Taylor  county,  on  Elm 
creek,  about  one  and  a  half  miles  west  from  the  town  of  Abi- 
lene. The  brand  of  the  witness  was  AP  on  the  right  hip.  That 
brand  appeared  on  the  left  hip  of  some  of  his  cows.  The  cow 
described  in  this  indictment  belonged  to  the  witness.  He  milked 
her  during  the  two  seasons  preceding  her  disappearance  from  the- 
range,  and  knew  her  well  by  the  brand  and  by  flesh  marks.  He 
last  saw  this  cow  on  his  range  about  three  months  before  he  re- 
covered her  from  the  possession  of  the  sheriff  of  Jones  county. 
Meanwhile  witness's  brand  on  the  cow  had  been  barred  out, — 
that  is,  a  bar  had  been  branded  through  and  across  the  brand 
proper, — ^and  a  fresh  brand,  a  reversed  4  and  H  connected,  placed 
on  the  left  side.  Her  ears  had  also  been  cut  off.  Witness  knew 
nothing  about  the  taking  of  his  said  cow.  He  had  no  knowledge 
of  her  absence  from  the  range  until  he  found  her  in  Jones  coun- 
ty, among  a  number  of  cattle  in  the  possession  of  the  sheriff. 
She  was  not  taken  from  the  range  and  the  possession  of  witness 
with  his  knowledge  or  consent. 

Will  Mixon  was  the  next  witness  for  the  State.  He  testified, 
in  substance,  that  he  was  a  tenant  on  the  defendant's  place  in 
Jones  county,  and  occupied  a  house  about  two  miles  distant  from 
the  residence  of  the  defendant.  Witness  was  at  the  defendant's 
home  place  about  two  weeks  prior  to  this  trial,  at  which  time  a 
number  of  cattle  were  branded.    The  branding  of  the  said  cattle 
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was  done  on  Sunday  evening.  Will  Willis,  Lena  Baker,  defend- 
ant and  witness  were  the  parties  present.  The  defendant's  wife 
and  Miss  Edwards  came  to  witness's  house  on  that  Sunday  morn- 
ing, and  Mrs.  Boyd  told  witness  that  her  husband  wanted  him  to 
go  to  his  house  and  help  him  brand  some  cattle.  Witness  ob- 
jected that  the  weather  was  too  hot  to  go,  and  that  he  had  no 
saddle  on  which  to  ride.  Mrs.  Boyd  replied  that  witness  could 
get  a  saddle  at  Boyd's  on  which  to  ride  back.  Witness  then 
agreed  to  go,  and  went.  On  his  arrival  a^  defendant's  place  he 
found  a  number  of  cattle  in  the  pen,  but  no  person  was  then 
there.  Within  a  few  minutes,  however,  Willis  rode  up  to  the 
pen,  and  asked  witness:  **What  are  those  cattle  doing  here?" 
Boyd  and  Baker  arrived  at  the  pen  a  few  minutes  later,  and  a 
discussion  about  the  branding  of  the  cattle  ensued.  Willis  put 
an  end  to  the  discussion  by  exclaiming:  '*K  you  are  going  to 
brand  them,  let's  go  at  it."  The  parties  named  then  proceeded 
to  brand  the  animals.  Boyd  directed  witness  to  rope  a  steer, 
which  witness  did,  and  it  was  branded.  Four  or  five  others  were 
roped  and  branded  in  like  manner,  Willis  using  the  irons. 
Among  the  animals  branded  was  the  cow  described  in  the  indict- 
ment. A  bar  was  first  burned  through  her  original  brand  AP, 
and  a  reversed  4  and  H  connected  were  branded  on  her  left  side. 
Baker,  on  examining  the  brand  of  one  of  the  cows  after  it  was 
thrown  down,  that  brand  being  jIP,  exclaimed:  "This  cow  has 
been  monkeyed  with."  Willis  replied:  "I  will  fix  her,"  and 
thereupon  he  changed  the  first  letter,  t^e  witness  thought,  to  a 
reversed  B,  and  the  Jast  letter  to  R.  He  then  burned  a  bar 
through  the  brand  as  changed.  The  brand  on  a  certain  steer, 
which  was  POP,  was  changed  by  the  defendant  himself  to  BOB, 
and  a  bar  was  then  burned  by  him  through  the  ROB. 

While  the  several  animals  were  being  branded,  as  stated  by 
the  witness,  Dan  Henson  came  to  the  pen,  and  almost  inunedl- 
ately  the  parties  named  went  from  the  pen  to  Boyd's  house.  As 
soon  as  he  saw  Henson  coming,  Boyd  told  the  parties  to  go  to 
the  house  and  get  some  water.  He  then  told  Henson,  who  was 
walking,  that  he  had  better  take  his,  Henson's,  mare  to  water; 
that  she  had  not  been  to  water  since  she  was  turned  loose  at  the 
pasture  gate  two  days  before.  When  Henson  went  oflE,  ostensibly 
to  take  his  mare  to  water,  the  several  named  parties  retiuned  to 
the  pen  and  resumed  the  work  of  branding  the  animals.  Some 
time  later,  while  the  branding  was  still  going  on,  Mrs.  Boyd  and 
Miss  Edwards  came  to  the  pen  in  a  hack,  and  Henson  cama 
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back  to  the  pen  about  the  same  time.  Boyd  requested  Henson 
to  take  the  horses  from  the  hack;  which  Henson  did.  Boyd 
then  told  Henson  to  take  one  of  the  horses  and  hunt  his  mare^ 
which  he  had  failed  to  find  before.  Henson  took  the  horse  and 
rode  off  in  quest  of  his  mare.  Witness  knew  that  a  steer  was 
tied  down  while  Henson  was  at  the  pen,  but  he  could  not  say 
whether  it  was  branded  in  Henson's  presence  or  not.  Henson, 
however,  at  various  stages  of  the  branding,  could  have  seen 
what  was  going  on.  After  the  branding  of  the  animals,  Boyd 
told  witness  that  he  was  going  to  remove  the  cattle  to  Baker's 
pasture  on  the  morrow,  and  asked  witness  to  come  early  to  the 
house  and  lielp  him.  The  witness  started  to  Boyd's  about  day- 
light on  the  next  morning,  and  met  Boyd  and  Baker  driving  the 
cattle  towards  Baker's  pasture.  Willis  was  not  with  them,  nor 
did  witness  see  him  on  that  day — the  day  after  the  branding. 
Witness  went  on  with  Boyd,  Baker  and  the  cattle.  They  passed 
Deshazo's  place  about  sun  rise,  and  witness  then  saw  Mr.  Desh- 
azo  at  his  cow  pen,  and  knew  that  Deshazo  saw  them.  Boyd 
asked  the  question:  "Do  you  think  that  man  will  know  us 
again?'  Witness  replied:  *'I  guess  so;  he  looked  at  us  straight 
enough.'*  Witness  drove  the  cattle,  with  Boyd  and  Baker, 
through  the  Cockrell  and  Pumphrey  pastures  to  Sand  Hollow, 
where,  at  about  eleven  o'clock,  he  turned  back  and  went  home. 
While  in  the  Pumphrey  pasture.  Baker  went  from  the  cattle  to 
Pumphrey's  ranch.  He  had  not  returned  when  witness  left  the 
cattle,  but  shortly  afterwards  the  witness  turned  back  and  saw 
Baker  and  Lewis  Harrington  driving  some  cattle.  Witness  then 
delivered  to  Baker  a  message  from  Boyd  to  hurry  to  the  bunch 
he  was  driving.  On  his  way  home,  and  at  about  twelve  o'clock, 
the  witness  met  Deshazo  at  Mr.  Tom's  place,  and  ate  a  water- 
melon with  him.  On  the  second  Sunday  preceding  this  trial  the 
witness  went  to  Baker's  pasture  as  the  bearer  of  a  note  from 
Mrs.  Boyd,  defendant's  wife,  to  Baker,  telling  him.  Baker,  that 
Boyd  and  Willis  had  been  arrested  for  the  theft  of  the  cattle, 
and  for  him,  Baker,  to  keep  his  mouth  shut.  The  ear  marks  on 
several  of  the  animals  branded  as  stated  by  witness  were 
changed,  but  witness  could  not  aay  in  what  manner. 

On  his  cross  examination,  witness  stated  that  but  four  or  five 
head  of  cattle  were  branded  in  Boyd's  pen  on  the  Sunday  evening 
referred  to  by  him.  He  did  not  know  when  the  remaining  ani- 
mals of  the  bimch  were  put  in  the  "4H/'  connected,  brand.  Wit- 
ness had  been  "dodging  around"  during  the  four  or  five  weeks 
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immediatel  J  preceding  this  trial.  Part  of  that  time  he  spent  in 
Shackelford  county,  part  of  it  on  Dead  Man's  creek,  in  Jones 
county,  and  part  of  it  in  Taylor  county.  On  the  Wednesday  suc- 
ceeding his  release  from  jail  the  defendant  came  to  the  witness's 
house  and  told  witness  that  he  and  Willis  were  in  a  hard  hole 
about  those  cattle,  and  asked  witness  if  he  would  help  him  get 
out  of  it.  Witness  assured  him  that  he  would  do  all  that  he 
could  legitimately  do  to  help  him.  He  then  asked  witness  to  give 
him  a  bill  of  sale,  conveying  to  him  cattle  in  the  4  connected  H 
brand,  which  the  witness  refused  to  do.  Defendant  then  said 
that  witness  would  regret  his  refusal  as  long  as  he  lived.  Wit- 
ness then  started  to  town  with  a  lead  of  watermelons!  Boyd  ac- 
companied him  as  far  as  his  (Boyd's)  house,  urging  him  to  execute 
the  bill  of  sale.  He  offered,  as  inducement,  his  best  horse  and 
twenty-five  dollars  in  money,  for  witness  to  execute  the  bill  of 
sale.  He  then  said  that  if  witness  did  not  want  to  leave  his 
family,  the  witness  could  take  his,  Boyd's,  wagon  and  the  best 
pair  of  his  horses,  to  remove  them,  and  that  he  would  not  ex- 
hibit the  bill  of  sale  until  the  latter  part  of  the  week.  He  urged 
that  if  witness  would  keep  out  of  the  way,  he  and  Willis  could 
get  their  cases  continued.  Dan  Henson  got  on  witness's  wagon 
at  Boyd's  house,  and  Boyd  concluded  to  go  to  Abilene  with  them. 
Witness  spoke  of  the  case  once  or  twice  en  route  to  town,  when 
Boyd  punched  him  to  be  silent.  Dan  Henson  did  not  return 
home  with  witness  and  Boyd  from  Abilene.  The  witness's  pur- 
pose in  **dodging  around"  was  to  avoid  being  called  to  testify 
against  defendant  and  Willis.  On  the  Saturday  night  preceding 
this  trial,  while  witness  was  riding  on  Dead  Man's  creek,  he  met 
a  man  whom  he  took  to  be  Lige  Carter,  but  was  not  certain  of 
his  identity.  That  man  asked  if  witness's  name  was  not  Mixon. 
Witness  replied  in  the  afiSrmative,  and  the  man  asked  where  he 
was  going.  Witness  replied  that  his  destination  was  his  own 
business.  The  man  then  said,  significantly,  that  if  witness 
wanted  to  preserve  his  health  he  had  better  leave  the  country. 
It  was  then  dark,  and  witness  was  off  the  road.  He  could  not, 
therefore,  be  certain  that  the  man  was  Carter,  but  he  took  him 
to  be.  Witness,  having  heard  that  his  life  was  in  danger,  deter- 
mined, upon  the  strength  of  this  episode,  to  go  to  Anson  and  find 
out  what  he  could.  He  was  captured  at  the  "Shinnery"  on  tte 
night  before  this  trial  by  Sheriff  Scarborough.  He  did  not  know 
how  Scarborough  had  ascertained  his  whereabouts,  but  witness 
had  never  sent  him  word  that  he  wanted  to  surrender.    Witness 
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did  not  steal  any  of  the  cattle,  nor  did  he  know  anything  about 
the  theft  of  the  cattle  that  were  branded  in  Boyd's  pen.  The 
witness  thought  that  there  might  be  something  wrong  about  the 
cattle,  but  subsequently  helped  drive  them  to  pasture,  because 
Boyd  asked  him  to.  Witness  denied  that  he  ever  sold  Boyd  any 
cattle.  He  bought  a  horse  from  Boyd  during  the  winter  preced- 
ing this  trial,  for  which  he  paid  him  forty  dollars. 

Re-examined  by  the  State,  the  witness  admitted  that  in  stating 
on  his  cross  examination  that  he  was  arrested  on  the  previous 
night  at  the  **Shinnery"  by  Scarborough,  he  told  an  untruth. 
As  a  matter  of  fact  he  was  captured  in  the  brush,  about  half  a 
mile  from  the  ^^Shinnery"  and  about  the  same  distance  from 
the  court  house.  His  object  in  telling  this  untruth  in  the  first 
instance,  was  that  he  did  not  want  his  reason  for  coming  to 
court  to  be  known.  Witness  came  to  court  because  Boyd  had 
threatened  him  and  told  him  that  he  would  always  regret  re- 
fusing to  help  in  the  manner  desired  by  Boyd,  and  because  his, 
witness's,  life  had  been  threatened,  and  because  witness  had 
heard  that  an  effort  would  be  made  by  Boyd  and  Willis  to 
escape  by  fastening  the  theft  of  the  animals  upon  him,  witness. 
Witness  went  on  the  "dodge"  at  the  request  of  Boyd,  and  to 
enable  Boyd  and  Willis  to  get  their  cases  continued. 

On  his  re-cross  examination,  the  witness  said  that  he  never 
heard  Willis  claim  any  of  the  cattle  that  were  in  Boyd's  pen. 
Willis  merely  helped  to  brand  the  animals,  just  as  witness  did. 
Boyd  appeared  to  control  and  exercise  authority  over  the  cattle. 
The  cattle  were  in  Boyd's  pen  when  witness  first  saw  them.  No 
one  was  at  Boyd's  "pen  when  witness  first  arrived,  but  Willis 
reached  there  soon  afterwards,  being  then  on  his  return  from 
Anson.  Witness  denied  that  he  told  Dan  Henson  about  five 
weeks  before  this  trial,  at  a  point  between  his,  witness's,  and 
Boyd's  houses,  that  he,  witness,  had  recently  purchased  a  horse 
from  Boyd  and  Willis,  paying  them  in  trade  and  cattle  to  the 
amoxmt  of  forty  dollars.  Witness  never  at  any  time,  traded  or 
sold  any  cattle  to  either  Boyd  or  Willis.  He  bought  the  horse 
from  Willis,  and  was  to  pay  for  him  in  the  fall  of  1887.  He  did 
not  give  his  note  for  the  purchase  money,  nor  did  he  get  a  bill  of 
sale  from  Willis.  Witness  was  at  Des^iazo's  camp  in  July, 
riding  the  horse  he  got  from  Willis.  He  did  not  think  he  then 
told  Deshazo  that  he  got  the  horse  from  Dave  Harrington.  The 
witness  denied  that,  on  the  evening  after  the  cattle  were  seized 
in  Baker's  pasture  by  the  sheriff,  he  told  either  Dave  or  J.  L. 
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Harrington  that  he  had  come  to  get  the  cattle,  and  that  he  was 
afraid  he  would  be  dragged  into  the  trouble  about  them.  He 
denied  that  he  told  the  Harringtons  that  he  had  proposed  to 
Boyd  and  Willis  to  go  with  him  to  Baird,  Albany  or  Cisco,  or 
anywhere  else,  where  he  was  not  known,  for  the  purpose  of  * 
enabling  him  to  fabricate  a  bill  of  sale  to  cover  the  cattle.  Wit- 
ness had  no  part  in  the  theft  of  the  cattle,  nor  did  he  ever  tell 
the  Harringtons  that  he  put  certain  of  the  cattle  in^the  pasture, 
and  directed  Willis  to  trade  them  for  the  horse  in  his  behalf. 
Witness  went  to  the  house  of  Judge  Cockrell  on  the  Friday  night 
to  see  the  district  attorney,  his  purpose  being  to  ascertain 
whether  or  not  he  had  been  indicted,  as  he  had  heard  he  would 
be.  He  told  the  judge  and  district  attorney  the  matters  he  had 
now  testified  to.  The  district  attorney  made  no  promise  of  any 
kind  to  witness,  but  told  him  to  keep  out  of  the  way  until  Mon- 
day morning,  and  then  to  bring  one  Forsythe  to  the  court  house, 
if  he  could.  The  judge  said  that  he  thought  the  witness  had 
been  indicted.  Witness  did  not  borrow  a  gun  from  Judge  Cock- 
rell, but  Fred  Cockrell,  who  was  with  witness,  got  a  gun. 

Dan  Henson  was  the  next  witness  for  the  State.  He  testified 
that  he  went  to  Boyd's  house  on  the  evening  of  Saturday,  Sep- 
tember 6,  1887,  his  destination  being  the  pasture  in  which  he 
had  placed  his  mare.  On  Boyd's  gallery  he  found  Boyd,  Baker, 
Willis  and  Mixbn.  After  some  talk  Boyd  told  witness  that  he 
had  better  look  after  his  mare  and  take  her  to  water.  Witness 
went  oflf  and  looked  for  his  mare.  Failing  to  find  her,  he  re- 
turned to  the  house  and  found  Boyd  in  the  horse  lot.  Mrs.  Boyd 
and  Miss  Edwards  had  just  driven  up  in  a  hack.  Boyd  directed 
witness  to  take  the  horses  from  the  hack,  and  to  ride  one  of  them 
in  search  of  his  mare.  Witness  did  so,  and  found  his  animal. 
While  he  was  unhitching  Boyd's  hoi-ses  from  the  hack  the  wit- 
ness saw  some  cattle  in  the  pen,  but  he  did  not  see  any  of  them 
branded.  He  observed,  however,  that  a  steer  was  lying  on  the 
ground,  tied  with  a  rope  which  was  held  by  Mixon.  This  all  oc- 
curred on  Saturday  evening.  Witness  went  with  Mixon  to  Boyd's 
next  day,  and  was  with  Willis  all  day  and  until  late  in  the  even- 
ing. He  did  not  see  either  Boyd,  Baker  or  Mixon  on  that  Sun- 
day. Witness  went  with  Mixon  and  ^oyd  to  Abilene  on  the 
Wednesday  succeeding  Boyd's  release  from  jail.  He  did  not 
hear  anything  said  by  either  Boyd  or  Mixon  about  this  case. 
Witness  did  not  go  back  from  Abilene  in  Mixon's  wagon.  Wit- 
ness had  a  conversation  with  Mixon  about  five  weeks  before  this 
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trial,  on  the  public  road  between  the  houses  of  Mixon  and  Boyd, 
when  Mixon  told  him  that  he  bought  a  horse  from  Boyd  and 
Willis,  for  which  he  was  to  pay  them  forty  dollars  in  trade  and 
cattle. 

Miss  Willie  Edwards  testified,  for  the  State,  that  she  lived  in 
Abilene,  Taylor  county,  Texas.  She  visited  the  family  of  tlie 
defendant,  in  Jones  county,  about  the  time  of  the  olffense  alleged 
in  the  indictment.  About  one  o'clock  on  the  Saturday  evening 
preceding  this  trial,  witness  and  Mrs.  Boyd  drove  to  the  house  of 
the  State  witness  Mixon,  when  Mrs.  Boyd  told  Mixon  that  the 
defendant  wanted  him  to  come  to  his  p^n  at  once  to  help  about 
some  cattle.  Mixon  said  that  he  had  loaned  his  saddle  to  a  young 
man,  and  that  he  could  not  go  without  riding  bare  back.  Mrs. 
Boyd  repeated  thitt  Mr.  Boyd  particularly  needed  him,  and 
Mixon  agreed  to  go,  and  started  off  towards  Boyd's  house.  Wit- 
ness and  Mrs.  Boyd  then  went  to  a  point  on  the  river,  and  thence 
to  Boyd's  house.  On  their  arrival  at  the  latter  place,  the  hack 
was  stopped  at  the  pen,  in  which  there  were  some  cattle,  and 
near  which  there  were  some  gentlemen.  Witness  went  to  the 
house  from  the  pen.  No  person  was  at  the  house  when  the  wit- 
ness reached  it.  No  branding  was  done  in  the  pen  on  Sunday. 
Witness  did  not  see  Mr.  Willis  at  Boyd's  house  on  Simday,  until 
supper. 

J.  L.  Harrington  was  the  next  witness  for  the  State.  He  tes- 
tified that  he  helped  Boyd  and  Baker  drive  twelve  head  of  cattle 
to  the  Baker  pasture.  He  got  with  Boyd  and  Baker  near  Pum- 
phrey's  pasture.  Baker  found  witness  at  Pumphrey^s  ranch, 
whence  they  drove  one  of  Baker's  cattle,  and  one  of  Dave  Har- 
rington's, to  the  bunch  in  possession  of  Boyd.  The  cattle  driven 
by  Boyd  were  fresh  branded.  En  route  to  the  Boyd  bunch  from 
Pumphrey's  ranch,  witness  and  Baker  met  a  man  whom  witness 
did  not  know.  Witness  did  not  hear  Boyd,  at  any  time,  say  who  . 
owned  the  cattle,  blit  heard  him  tell  Baker  that  he  (Baker)  would 
get  pay  for  the  pasturage.  Witness  afterwards  saw  the  cattle 
which  the  Scarboroughs  got  out  of  Baker's  pasture,  and  recog- 
nized them  as  the  cattle  he  had  helptvl  Boyd  and  Baker  take  to 
that  pasture.  One  evening  subsequent  to  the  day  that  the  cattle 
were  taken  from  the  pasture  by  the  officers,  the  State's  witness 
Mixon  came  to  Dave  Harrington's  house,  and  asked  about  the 
cattle— which,  he  said,  he  wanted  to  get.  He  said  that  Boyd 
and  Willis  had  been  arrested  for  the  theft  of  the  animals,  and 
he  was  afraid  that  he  would  be  involved  in  the  trouble  about 
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them.  He  said  something,  which  witness  could  not  recall,  about 
going  off  and  fixing  up  a  bill  of  sale  to  cover  the  cattle.  Dave 
Harrington  was  present. 

W.  E.  Deshazo  testified,  for  the  State,  that  he  lived  on  Clear 
creek,  in  Jones  county,  Texas,  about  three  miles  west  from 
James  Boyd.  On  Sunday,  about  two  weeks  prior  to  this  trial, 
Boyd  and  Mixon  passed  the  witness's  house,  driving  a  small 
bunch  of  cattle.  It  was  then  about  sun  rise,  and  they  were  driv- 
ing the  cattle  in  a  long  trot.  At  that  time  the  witness,  with  his 
horse,  was  standing  near  his  yard  gate.  Mixon  was  at  witness's 
camp  on  the  sixth  day  of  July,  and  was  then  riding  a  horse  which 
he  said  he  got  from  Dave  Harrington. 

C.  B.  Scarborough  testified,  for  the  State,  that  he  assisted  Sheriff 
Scarborough  to  get  certain  cattle  from  Leip  Baker's  pasture. 
All  of  the  cattle  had  old  brands.  The  old  brands  on  some  of  them 
had  been  recently  barred  out.  Twelve  head  of  the  cattle  had 
the  4  connected  H  brand  on  them.  That  brand  on  six  of  them 
was  about  a  nK)nth  old,  and  had  commenced  to  peel.  The  orig- 
inal brand  on  one  of  the  cows  was  AP,  but  it  was  "barred  out," 
and  4  connected  H  was  branded  on  the  side.  These  brands  were 
fresh,  not  more  than  three  or  four  days  old.  The  ears  of  this 
cow  had  recently  been  cut  short  off.  The  ears  of  others  of  the 
cattle  had  also  been  cut  off,  in  a  manner  to  destroy  the  original 
mark.  The  cattle  described  by  witness  were  taken  from  Baker's 
pasture  on  the  second  Saturday  preceding  this  trial.  On  his 
cross  examination,  witness  said  that  Willis  was  in  the  town  of 
Anson  on  August  fourth,  fifth  and  sixth  until  noon.  It  was 
about  twenty  miles  from  Anson  to  Boyd's  house.  The  4-H 
brand  and  the  new  mark  on  the  AP  cow  showed  by  blood  and 
burned  hair  to  be  very  fresh,  and  witness,  when  he  first  saw  her, 
expressed  the  opinion  that  she  was  branded  on  the  previous 
night.  Defendant  was  in  town  during  the  entire  week  before 
witness  took  the  cattle  from  Baker's  pasture.  Witness  was  an 
experienced  stock  man,  and  knew  that  the  practice  of  stock  men, 
in  buying  branded  stock,  was  to  bar  out  the  old  brands  and  put 
on  new  ones.  It  was  not  customary  to  cut  off  the  ears  of  stock 
purchased,  but,  if  the  old  marks  could  be  easily  or  distinguish- 
ably  changed  to  the  purchaser's  mark,  the  practice  was  to  so 
change  them;  otherwise,  the  old  marks  were  not  interfered  with. 

One  of  the  steers  taken  from  Baker's  pasture  was  originally 
branded  POP.  That  brand  had  been  changed  to  ROB,  and  the 
ROB  had  been  barred  out  with  a  cold  iron.    One  of  the  cows 
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was  originally  branded  <iIP.  A  bar  had  been  burned  through 
that  brandy  but  the  brand  itself  had  not  been  changed. 

Sheriff  G.  A.  Scarborough  testified,  for  the  State,  substantially 
as  did  C.  B.  Scarborough,  and,  in  addition,  that  no  claim  on  the 
new  brands  was  ever  made  to  the  cattle.  Boyd  never  claimed 
to  own  the  cattle.  Several  of  the  animals  were  claimed,  on  the 
old  brands,  by  different  parties.  The  cow  described  in  this  in- 
dictment was  claimed  by  W:  T.  Wright,  on  the  AP  brand.  Wit- 
ness got  twenty-seven  head  of  cattle  from  Baker's  pasture, 
twelve  of  which  were  fresh  branded  4-H  connected,  the  4  being 
reversed.  Part  of  the  cattle  were  taken  from  the  pasture  on 
Saturday,  and  part  on  Simday. 

Judge  J.  Y.  Cockrell  testified,  for  the  State,  that  after  mid- 
night on  the  Saturday  preceding  this  trial  he  was  awakened  at 
his  house  by  the  arrival  of  his  son,  Fred  Cockrell,  and  the  State's 
witness  Mizon,  who  wanted  to  see  the  district  attorney.  •Mixon 
made  about  the  same  statement  to  the  district  attorney  that  he 
made  on  this  trial.  Witness  let  Mizon  have  his  gun  when  he 
left. 

The  State  closed. 

Dave  Harrington  was  the  first  witness  for  the  defense.  He 
testified  that,  on  the  evening  after  the  sheriff  got  the  ''4-H  con- 
nected" cattle  out  of  Baker's  pasture  Mixon  came  to  witness's 
house  and  asked  witness  where  the  cattle  were.  He  said  that 
he  wanted  to  take  them.  Witness  told  him  that  he  had  called 
too  late,  as  the  sheriff  had  already  taken  them.  Mixon  then  be- 
came, apparently,  very  uneasy,  and  remarked  that  he  was  afraid 
they  would  involve  him  in  the  prosecution  for  the  theft  of  the 
animals.  He  talked  like  he  had  a  hand  in  it,  and  said  that  he 
had  proposed  to  the  *1)oys"  to  go  with  him  to  Albany  or  Cisco, 
where  he  was  not  known,  that  he  might  execute  a  bill  of  sale  to 
cover  them.  He  said,  also,  that  he  put  the  cattle  in  the  pasture, 
and  told  Willis  to  trade  them  for  the  horse.  Cross  examined, 
the  witness  said  that  he  had  never  before  testified  to  the  fore- 
going facts,  because  he  was  never  asked  about  them.  He  tes- 
tified upon  the  examining  trial  that  he  did  not  know  where 
Willis  got  the  cattle.  By  that  he  meant  that  he  did  not  know  of 
his  own  knowledge. 

Mrs.  Carrie  L.  Bo^d,  the  defendant's  wife,  testified,  in  his  be- 
half, that  Willis,  h6r  husband's  co-defendant,  had  lived  at  her 
husband's  house  ever  since  he  came  to  Texas.  Witness  and  Miss 
Edwards  went  to  Mixon's  house  on  the  day  of  the  alleged  off ense. 
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and  witness  told  Mixon  that  her  husband  wanted  him  to  go  to 
his  pen  and  help  with  cattle.  Willis  was  not  at  Boyd's  house 
when  witness  left,  but  was  there  when  she  got  back,  which  was 
about  one  o'clock.  The  cattle  were  not  in  the  i)en  when  witness 
left  home,  but  were  there  when  she  got  back.  Willis  had  been 
gone,  and  was  about  Anson  for  about  a  week,  until  that  day. 
He  spent  that  night  at  Boyd's  house,  and  was  there  all  of  the 
next  day,  which  was  Sunday.  Mixon,  Boyd,  Willis,  Henson  and 
Baker  were  at  the  pen  when  witness  got  back  from  Mixon's. 
Some  time  before  that,  the  witness  heard  Mi^on  talking  to  Boyd 
about  the  sale  by  him  of  some  cattle  to  Boyd,  but  could  not  re- 
call the  words  or  substance  of  that  conversation.  She  merely 
knew  from  that  conversation  that  Boyd  was  to  get  some  cattle 
from  Mixon.  She  knew  nothing  about  the  time  he  was  to  get 
them  nor  the  price  he  was  to  pay.  Willis  went  to  Anson  on  the 
Monday  following  the  Sunday  of  the  transaction  in  the  pen. 
Witness  saw  no  branding  done,  either  on  Saturday  or  Sunday. 
Witness  wrote  a  note  to  Baker  about  the  cattle,  and  sent  it  by 
Mixon,  on  the  second  Sunday  preceding  this  trial. 

The  charge  of  the  court  referred  to  in  the  fifth  head  note  of 
this  report  reads  as  follows:  "A  conviction  can  not  be  had  upon 
the  testimony  of  an  accomplice,  imless  corroborated  by  other 
evidence  tending  to  connect  the  defendant  with  the  offense  com- 
mitted; and  the  corroboration  is  not  sufficient  if  it  merely  shows 
the  commission  of  the  offense.  An  accomplice,  as  the  word  is 
here  used,  means  any  one  connected  with  the  crime  conmiitted, 
either  as  a  principal  offender  as  given  you  in  the  foregoing 
charge.  It  means  a  person  connected  with  the  crime  by  some 
unlawful  act  on  his  part,  transpiring  either  before,  at  the  time 
or  after  the  commission  of  the  offense,  and  depends  <Jn  whether 
he  was  present  and  participated  in  the  commission  of  the  crime 
charged." 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Jones  &  Cunningham^  F.  O.  Thurmond  and  C.  I.  Evans,  for 
the  appellant. 

W,  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  Appellant  and  one  Willis  were 
jointly  indicted  for  the  theft  of  one  head  of  cattle,  the  property 
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of  one  W.  T.  Wright.  They  severed  on  the  trial,  and  each  was 
separately  convicted,  and  both  cases  are  on  appeal  to  this  court. 

By  the  testimony  of  W.  G.  Wright,  the  alleged  owner,  it  ap- 
pears that  his  home  was  in  Taylor  county,  and  that  the  range  of 
the  animal  was  on  Elm  creek,  one  and  a  half  miles  west  of  Abi- 
lene, in  Taylor  county.  He  had  not  seen  the  cow  for  three 
months,  and  did  not  know  she  had  been  stolen  until  he  was  no- 
tified. He  found  her  in  and  received  her  from  the  possession 
of  the  sheriff  of  Jones  coimty,  who  had  taken  her  from  the  pos- 
session of  the  appellant  and  others  in  the  latter  county.  There 
is  no  testimony,  either  positive  or  circumstantial,  going  to  show 
that  the  defendants,  or  any  one  with  whom  they  might  be  sup- 
posed to  have  been  acting  in  concert,  were  ever  seen  taking  or 
in  possession  of  the  cow  in  Taylor  county.  On  the  contrary,  the 
first  time  the  defendants  are  shown  in  the  possession  of,  or  as 
having  any  connection  with  the  animal,  is  at  the  appellant 
Boyd's  pen,  some  twenty  miles  from  Anson,  in  Jones  county, 
where  they  are  shown  to  have  changed  the  marks  and  brands 
upon  it.  At  most,  this  evidence  makes  the  case  one  of  recent 
I>ossession. 

Recent  possession  is  not  positive  evidence  of  theft — it  is  but  a 
oircumstance  tending  to  establish  it.  A  case  dependent  alone 
upon  recent  possession  is  a  case  of  circumstantial  testimony, 
and  the  law  presenting  that  character  of  case  should  be  submit- 
ted to  the  jury;  because,  whilst  under  certain  conditions  recent 
X>06session  will  support  a  conviction  for  theft,  it  is,  in  connection 
with  such  other  conditions,  only  one  of  the  circmnstances  from 
which  the  guilt  is  inferred.  (Perry  v.  The  State,  41  Texas,  484; 
Faulkner  v.  The  State,  15  Texas  Ct.  App.,  116;  Lehman  v.  The 
State,  18  Texas  Ct.  App.,  174;  Sullivan  v.  The  State,  Id.,  623; 
Scott  V.  The  State,  19  Texas  Ct.  App.,  325;  Ayres  v.  The  State, 
21  Texas  Ct.  App.,  400;  Willson's  Texas  Crim.  Laws,  sec.  1299; 
Schultz  V.  The  State,  20  Texas  Ct.  App.,  308.) 

Being  a  case  of  circiunstantial  evidence,  it  was  error  in  the 
court  to  omit  to  charge,  and  was  error  to  refuse  the  special  re- 
quested instructions  to  the  jury,  with  regard  to  the  law  govern- 
ing such  character  of  cases.  With  regard  to  recent  possession, 
in  general  terms  the  rule  is  that  if  a  party  in  whose  exclusive 
I>ossession  property  recently  stolen  is  found,  fails  reasonably  to 
accoxmt  for  his  possession  when  called  upon  to  explain,  or  when 
the  facts  are  such  as  to  require  of  him  an  explanation,  the  pre- 
sumption of  guilt  arising  from  recent  loss  and  possession  will 
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warrant  a  conviction,  without  the  necessity  of  further  proof. 
(Robinson  v.  The  State,  22  Texas  Ct.  App.,  690;  Willson's  Texas 
Crim.  Laws,  sees.  1299,  1300.) 

In  such  a  case,  however,  it  should  be  left  to  the  jury,  under 
proper  instructions,  to  determine  the  question  of  recent  posses- 
sion, and  they  should  be  explicitly  instructed  that,  unless  they 
found  such  possession  was  recent,  they  would  indulge  no  pre- 
sumption of  defendant's  guilt  because  of  the  fact  of  his  being 
found  in  possession  of  the  property.  (Bragg  V.  The  State,  17 
Texas  Ct.  App.,  219;  Curlin  v.  The  State,  23  Texas  Ct.  App.,  681; 
McCoy  V.  The  State,  44  Texas,  616;  Willson's  Texas  Crim.  Laws, 
sec.  1306.)  The  court  omitted  any  charge  upon  this  branch  of 
the  law  of  the  case,  and  refused  a  special  requested  instruction 
calling  attention  to  the  matter. 

As  stated  above,  there  was  no  direct  evidence  as  to  the  origi- 
nal taking  of  the  animal.  It  seems  quite  clear,  however,  that 
the  defendants  had  every  reason  to  know  and  believe  that  the 
cow  was  stolen  when  they  changed  her  mark  and  brand,  and 
when  they  received  her  into  their  possession;  and  it  does  appear 
to  us  that  much  trouble  encountered  by  the  prosecution  might 
have  been  avoided  by  trying  the  defendants  as  receivers 
of  stolen  property,  imder  article  743  of  the  Penal  Code,  or  per- 
haps better  still,  for  altering  and  defacing  the  mark  and  brand, 
as  provided  in  article  760,  Penal  Code;  both  of  which  offenses 
are  punishable  as  is  theft.  The  prosecution,  however,  being  for 
theft,  and  it  being  absolutely  essential  in  support  of  that  charge 
to  connect  the  defendant  with  the  original  taking,  to  warrant  his 
conviction,  without  such  proof  of  connection  any  subsequent 
guilty  connection  with  the  stolen  animal,  such  as  a  receiver  of 
the  same,  or  as  the  party  who  had  illegally  altered  the  mark 
and  brand,  would  not  be  suflScient  to  warrant  the  conviction  for 
theft. 

^*To  inculpate  a  defendant  as  a  principal  offender  in  the  crime 
of  theft,  the  State  must  show  that  he  had  some  connection  with 
or  complicity  in  the  taking  of  the  property.  It  does  not  suffice 
to  prove  that,  subsequently  to  the  taking  and  without  complicitr 
therein,  but  with  knowledge  that  the  property  had  been  stolen, 
he  aided  the  taker  to  dispose  of  it."  (Cohen  v.  The  State,  9  Texas 
Ct.  App.,  173;  McAfee  v.  The  State,  14  Texas  Ct  App.,  668;  Tucker 
V.  The  State,  21  Texas  Ct.  App.,  699.)   * 

Without  a  very  clear  and  positive  understanding  of  this  prin- 
ciple of  law,  it  is  manifest  that  an  orJiaary  jury  would  be  misled 
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as  to  the  character  and  weight  to  be  attached  to  the  subsequent 
inculpatory  acts  of  defendant,  though  not  connected  with  the 
original  taking.  Appreciating  this  danger,  and  to  avoid  it,  de- 
fendant requested  a  special  instruction,  which  the  court  refused, 
and  which  was  in  effect  that,  **before  the  jury  can  convict 
defendant,  they  must  believe  beyond  a  reasonable  doubt  that  he 
is  guilty  of  the  original  fraudulent  taking,  and  any  subsequent 
connection  after  the  taking  would  not  be  theft,  either  in  good  or 
bad  faith;  and  if  the  jury  believed  that  the  defendant  purchased 
the  cow  from  Mixon  or  any  other  party,  after  the  fraudulent  tak- 
ing, either  in  good  or  bad  faith,  he  is  not  guilty  of  theft."  (Clay- 
ton V.  The  State,  16  Texas  Ot.  App.,  348;  Barrett  v.  The  State,  18 
Texas  Ct.  App.,  64;  Phillips  v.  The  State,  19  Texas  Ct.  App.,  159; 
Morrow  v.  The  State,  22  Texas  Ot.  App.,  240;  Curlin  v.  The  State, 
23  Texas  Ct.  App.,  681.)  It  was  error  to  refuse  this  instruction 
under  the  circmnstances  of  the  case.  (See  Willson's  Crim.  Laws, 
sec.  1306.) 

As  to  the  testimony  of  the  accomplice  Mixon,  we  are  of  the 
opinion  the  charge  was  not  sufficiently  explicit  upon  the  charac- 
ter of  the  corroboration.  Such  testimony  must  be  corroborated 
not  merely  so  as  to  show  that  such  a  crime  as  the  one  charged 
was  committed,  but  the  defendant's  complicity  in  the  crime  com- 
mitted. (Code  Crim.  Proc.,  art.  741.)  The  material  matter  in 
this  case  was  the  original  taking—in  other  words,  the  theft  of 
the  animal — ^and,  whilst  it  may  be  that  the  subsequent  acts  of 
defendant  would  tend  in  some  degree  to  show  complicity  in  the 
original  taking,  and  whilst  as  to  these  acts  the  accomplice  testi- 
mony was  corroborated,  these  acts,  as  we  have  seen,  did  not 
prove  the  original  taking,  and  under  the  circmnstances  developed 
in  this  case  they  tended  very  slightly,  if  at  all,  to  prove  it;  be- 
cause, whatever  of  corroboration  there  is  in  the  evidence  is  alone 
as  to  matters  occurring  subsequent  to  the  crime  charged,  that  is, 
subsequent  to  the  original  taking  or  theft.  As  to  the  original 
taking,  the  accomplice  himself  professed  to  know  nothing  of  it. 
It  is  a  serious  question,  which  we  do  not  feel  called  upon  now  to 
answer,  as  to  whether  the  corroboration  in  this  case  is  of  a  char- 
acter such  as  is  contemplated  by  and  would  be  held  sufficient 
under  the  statute  as  to  the  main  fact  charged  in  this  case.  (Roach 
V.  The  State,  8  Texas  Ct.  App  ,  478;  Harper  v.  The  State,  11  Texas 
Ct.  App.,  1;  Dunn  v.  The  State,  15  Texas  Ct.  App.,  560.)  It  cer- 
X^  mly  is  not  sufficiently  conclusive,  without  proof  aliunde  of  the 
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main  fact — which  fact,  it  is  true,  may  be  established  by  the  rec^it 
pofisesaioiiy  unexplained,  of  the  stolen  property. 

For  the  errors  we  have  pointed  out,  the  judgment  will  be 
reversed  and  the  cause  remanded. 

Reversed  and  remanded^ 

Opinion  delivered  January  28,  1888. 


No.  2433. 
W.  E.  Willis  v.  The  State. 

1.  Thsft— Eyidsno— CHARes  OF  THB  CouRT.— Upon  a  trial  for  tlieft— 
pofBespion  of  the  stolen  property  beinar  the  incolpatory  fact — the  State 
was  correctly  peimitted  to  provr  the  defendant's  contemporaneous  pos- 
session of  other  stolen  animals  than  that  described  in  tde  indictment; 
such  proof  being  admissible  upon  the  qaestion  of  identity  in  doTeloping 
the  res  gestie,  or  to  prove  by  the  oiroamstances  the  theft  on  trial,  or  the 
intent  of  the  aocuspd  with  respect  to  the  animal  named  ia  the  indict- 
ment. But,  in  failing  to  limit  such  proof  to  saoh  purpose,  the  charge 
was  materially  defective. 

9.  Bamb.— An  essential  element  of  the  crime  of  theft  is  that  the  property  was 
taken  by  the  accused  with  inteot  to  appropriate  the  eame  to  his  owu 
nse  and  benefit.  In  the  general  charge  in  this  case,  thi^  element,  in  the 
application  of  the  law  to  the  facts,  was  omitted.  Held:  That,  in  view  of 
the  proof  on  the  trial,  the  omivion  was  error. 

8.  Samk.— The  defense  requested  a  special  charge,  as  follows:  **If  Boyd 
bought  the  cow  from  Mixon,  whether  in  good  or  bad  faith,  and  defend 
ant^s  connection  with  the  cow  was  only  to  aid  in  disposing  of  said  cow— 
in  other  words,  if  said  cow  was  stolen  by  some  one  eUe  than  defendant, 
and  sold  to  Boyd— then  defendant's  subsequent  eonnection  with  thecov 
would  not  be  theft,  and,  if  you  so  find,  yon  will  acquit  the  defendant'* 
Held:  That,  in  view  of  the  evidence  on  the  trial,  the  refusal  of  the  spe- 
cial charge  was  error. 

Appbal  from  the  District  Court  of  Jones«  Tried  below  before 
the  Hon.  J.  V.  CockrelL 

This  is  a  companion  case  to  that  of  Boyd  v.  The  State,  ante, 
570,  the  conviction  being  for  the  theft  of  a  cow,  the  property  oi 
W.  T.  Wright.  The  punishment  assessed  was  a  term  of  foui 
years  in  the  penitentiary.    The  evidence  upon  which  this  con  vie- 
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tion  IB  predicated  is  substantially  the  same  as  that  adduced  upon, 
the  trial  of  Boyd  v.  The  State,  supra. 

J(meB  A  Cunningham,  F.  G.  Thurmond  and  O.  L  Evan9,  for 
appellant 

W.  L.  Davidson,  Assistant  Attorney  Gtoneral,  for  the  State. 

WmTB,  PsBSiDiNO  JuDOB.  This  is  a  companion  case  to  that 
of  Boyd  V.  The  State,  just  decided,  appellant  havinj^  been  jointly 
indicted  with  Boyd  in  the  theft  of  W.  T.  Wright's  cow.  We  pro- 
pose to  discuss  only  those  questions  which  did  not  arise  in  Boyd's 
casa 

1.  At  the  trial  the  State  proved  that  other  animals  not  belong- 
ing to  the  defendants  were  found  in  their  possession,  and  whose 
marks  and  brands  had  been  altered  by  defendants  at  the  same 
time  and  place,  and  in  the  same  manner,  and  under  similar  cir- 
cumstances, as  was  the  case  with  the  cow  in  controversy.  The 
scope,  object  and  purpose  of  the  admission  of  this  testimony  was 
not- explained  and  limited  by  the  charge  of  the  court  to  the  jury. 
Having  admitted  this  evidence,  it  devolved  upon  the  court  in  its 
charge  to  the  jury  to  limit  it  to  its  legitimate  purpose.  (Maines 
V.  The  State,  23  Texas  Ct.  App.,  668;  Wheeler  v.  The  State,  Id., 
698,  and  authorities  cited;  Mayfield  v.  The  State,  Id.,  646.) 

2.  In  the  fifth  paragraph  of  the  charge,  where  the  court  is 
making  an  application  of  the  law  directly  to  the  facts,  he  omits 
to  instruct  them  that  it  was  essential  that  defendant  should  have 
taken  the  cow  with  intent  to  appropriate  it  to  his  oum  use  or 
benefit.  This  is  part  of  the  statutory  definition  of  theft,  and  is 
essential,  as  an  allegation,  to  the  validity  of  an  indictment  for 
that  crime  (Penal  Code,  art.  724;  The  State  v.  Sherlock,  26 
Texas,  106;  Willson's  Texas  Crim.  Laws,  1265),  and  is  an  essen- 
tial element  of  the  crime  itself.  We  can  not  say  that  such  omis- 
sion was  not  an  error,  under  the  facts  of  the  case,  notwithstand- 
ing the  court  had  previously  charged  the  definition  of  theft  in 
the  statutory  language.  The  pertinency  and  necessity  of  such  a 
charge  in  this  particular  case  is  shown  by  the  evidence.  This 
appellant  was  never  seen  to  take,  was  never  heard  to  claim,  and 
was  never  seen  in  possession  of  the  animal  under  any  circum- 
stances which  would  indicate  an  assertion  of  ownership  in  it  by 
him.  His  entire  connection  with  the  animal  appears  to  have 
conmienced  after  it  had  already  been  stolen,  and  whatever  he 
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did  afterwards  seems  to  have  been  done  at  the  instance  and  for 
the  benefit  of  others,  and  not  for  "  his  own  use  or  benefit."  K  he 
had  been  shown  to  be  one  of  the  original  fraudulent'  takers,  he 
would  unquestionably  be  held  liable,  even  though  it  might  ap- 
pear that  the  taking  was  for  the  use  and  benefit  of  some  one  of 
those  acting  with  him,  and  not  for  himself.  But  this  is  not  the 
case  presented.  •  We  think  the  omission  in  this  instance  was  cal- 
culated to  prejudice  the  rights  of  this  appellant. 

3.  Other  objections  are  urged  to  certain  paragraphs  of  the 
charge  as  given,  which  we  do  not  think  material  when  the  charge 
is  considered  as  a  whole.  Defendant  asked  a  special  instruction 
which  we  are  of  opinion  he  ^yas  entitled  to,  and  which  was  re- 
fused. This  instruction  was,  in  effect,  that  "if  Boyd  bought  the 
cow  from  Mixon,  whether  in  good  or  bad  faith,  and  that  defend- 
ant's connection  with  the  cow  was  only  to  aid  him  in  disposing 
of  the  said  cow — in  other  words,  if  said  cow  was  stolen  by  some 
one  else  than  defendant,  and  sold  to  Boyd — then  defendant's  sub- 
sequent connection  with  said  cow  whould  not  be  theft;  and,  if 
you  so  find,  you  will  find  the  defendant  not  guilty." 

For  the  errors  pointed  out,  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  January  28, 1888. 


No.  2435. 
W.  E.  Willis  and  James  Boyd  v.  The  State. 

1.  Theft— Former  Conviction.— It  is  well  settled  in  this  State  that  the 
steaUng  of  different  articles  of  property,  belonging  to  different  owners, 
at  the  same  time  and  place,  so  that  the  transaction  is  the  same,  is  bat 
one  offense,  and  the  accused  can  not  be  convicted  on  separate  indict- 
ments charging  different  parts  of  one  transaction  as  in  each  a  distinct 
offense.  A  conviction  on  one  of  the  indictments  bars  a  prosecation  on 
the  other. 

d.  Bamr— Case  Statbd.— The  proof  on  the  trial  showed  that  the  defendants 
had  been  separately  convicted  for  the  theft  of  a  cow,  the  property  of  one 
W.  The  animal  involved  in  thi-^  prosecution  was  alleged  to  be  the  prop- 
erty of  one  C,  and  an<i  w^s  found  in  the  possession  of  the  defendants 
at  Uie  same  time  and  place  and  under  the  same  circumstances  as  ihe  W. 
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cow.  It  showed,  also,  that  when  last  seen,  before  being  fonnd  in  the 
defendants'  possession,  the  W.  cow  waa  on  her  range  a  mile  and  a  half 
west  of  the  town  of  A.;  and  that  the  C.  cow  when  last  seen  before  she  waa 
found  in  the  possession  of  the  defendants,  was  on  her  range  several  miles 
southwest  from  the  caid  town  of  A.  Under  this  proof,  the  defendants 
pleaded  in  bar  to  this  prosecution  their  former  conviction  for  the  theft 
of  W.'s  cow,  alleging  the  taking  ot  the  two  cows  to  be  but  one  transao- 
tion.  The  jury  found  against  the  truth  of  the  special  plea.  Held,  that 
the  finding  of  the  jury  was  supported  by  the  proof,  and  was  correct. 
8.  Samb— Pbacticb— Jury  LAW.—The  statutes  of  this  State  provide  that 
the  trial  jury  shall  communicate  with  the  court  through  the  foreman.  In 
this  case  the  written  inquiry  to  the  court  was  signed  by  a.member  of  the 
Jury  other  than  the  foreman,  to  which  neither  the  judge  nor  the  fore- 
man of  the  jury  objected.  Held,  that  such  proceeding  was  merely  irreg- 
ular, and  in  the  absence  of  apparent  injury  to  the  accused  was  wholly 
immaterial. 

4.  Sams— Special  Plea— Bubdew  of  Proop— Charge  op  the  Court.— 

In  response  to  an  inquiry  by  the  jury  the  trial  judge  instructed  them 
that  the  burden  of  proving  their  special  plea  of  former  conviction  rested 
upon  the  defendants.    Held^  correct. 

5.  Sams— Recent  Possession  of  Stolen  Property— Eyidencb. —The 

inculpatory  fact  relied  upon  in  this  case  was  the  recent  possession  of  the 
alleged  stolen  property  by  the  defendant.  The  question  raised  by  the 
proof  was  whether  or  not  the  facts  establised  a  case  of  recent  possession. 
In  failing  to  give  in  charge  to  the  jury  proper  instructions  as  to  the  law 
applicable  to  such  possession,  the  trial  court  erred. 

6.  Same.— The  defendant  Willis  requested  the  court  to  specially  charge  the 

jury  as  follows:  ^'Should  you  believe  from  the  evidence  that  defendant 
W.  E.  Willis  simply  stayed,  or  went  home,  if  Boyd*s  house  was  his  home, 
and  was  requested  to  assist  in  branding  said  cattle,  without  a  previous 
agreement  or  participation  in  the  offense  charged,  you  will  acquit  him.'' 
Held,  that,  in  view  of  the  evidence  tending  to  support  this  defense, 
the  refusal  of  this  special  instruction  was  error. 

•    Appeal  from  the  District  Court  of  Jones.    Tried  below  be- 
fore the  Hon.  J.  V.  CockrelL 

This  is  a  companion  case  to  the  preceding  cases  of  Boyd  v.  The 
State  and  Willis  v.  The  State,  the  prosecution  in  this  case  being 
for  the  theft  of  a  cow,  the  property  of  one  D.  E.  Coflfman.  The 
proof  showed  that  the  Coflfman  cow  was  one  of  the  animals 
found  in  the  possession  of  the  defendants  at  the  same  time  that 
they  were  found  in  possession  of  Wright's  cow,  involved  in  the 
cases  above  referred  to.  Otherwise  the  evidence  in  this  case 
was  substantially  the  same  as  that  developed  on  the  previous 
separate  trials  of  the  defendants  for  the  theft  of  Wright's  cow. 
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which  will  be  found  fully  set  out  in  the  report  of  Boyd's  case, 
ante  page  570. 

Jones  A  Cunningham^  F.  O.  Thurmond  and  C.  L  Evans,  for 
the  appellants. 

W.  L.  Davidson,  Assistant  Attorney  Gteneral,  for  the  State. 

White,  Presiding  Judge.  This  is  a  companion  case  to  the 
cases  of  Boyd  v.  The  State  and  Willis  v.  The  State,  decided  on  a 
former  day  of  the  term;  the  two  convictions  in  those  cases  in  the 
court  below  being  for  the  theft  of  a  cow,  the  property  of  W.  T. 
Wright.  This  case  presents  a  joint  prosecution  and  joint  con- 
viction for  the  theft  of  one  head  of  neat  cattle,  the  property  of 
one  D.  E.  Coffman.  There  is  but  little  if  any  difference  in  the 
facts  proven  in  this  and  the  two  other  cases.  It  will  be  remem- 
bered that  the  Wright  cow  ranged  one  and  a  half  miles  west  of 
Abilene  in  Taylor  county.  CSoffman's  cow  ranged  five  or  six 
miles  southwest  of  Abilene  in  Taylor  county.  Coffman  had  not 
seen  his  cow  in  her  range  since  the  fall  of  1886.  When  she  was 
next  seen  she  was  in  the  pen  of  appellant  Boyd  in  Jones  county, 
on  the  tenth  of  August,  1887,  where  these  appellants  and  other 
parties  altered  the  mark  and  brand  upon  her.  Neither  of  these 
appellants  nor  any  one  shown  to  have  been  acting  in  concert 
with  them,  was  ever  seen  in  possession  of  the  animal  in  Taylor 
county.  When  found  in  possession  in  Jones  county,  they  niade 
no  explanation  nor  attempted  any  as  to  their  possession. 

On  this  trial  they  pleaded  specially  in  bar  to  the  prosecation 
that  they  had  already  been  tried  and  convicted  for  the  theft  of 
the  Wright  cpw,  and  that  the  taking,  if  any,  of  the  two  cows 
was  one  and  the  same  transaction,  and  occurred  at  one  and  the 
same  time  and  place,  and  that  the  evidence  necessary  to  a  con- 
viction in  the  one  was  essential  to  a  conviction  in  the  other  case. 
It  is  a  well  settled  rule  that  the  stealing  of  different  articles  of 
property  belonging  to  different  'persons  at  the  same  time  and 
place,  so  that  the  transaction  is  the  same,  is  but  one  offense,  and 
the  accused  can  not  be  convicted  on  separate  indictments  charg- 
ing different  parts  of  one  transaction  as  in  each  a  distinct 
offense.  A  conviction  on  one  of  the  indictments  bars  a  prosecu- 
tion on  the  others.  (Wilson  v.  The  State,  45  Texas,  76;  Wright 
V.  The  State,  17  Texas  Ct.  App.,  551;  Shubert  v.  The  State,  %1 
Texas  Ct.  App.,  551.) 
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This  plea  was  submitted  to  the  finding  of  the  jury  under 
appropriate  instructions  by  the  court,  and  in  their  verdict  in 
response  to  this  issue  they  found  the  special  plea  to  be  untrue. 
Upon  the  facts  before  them  we  are  of  opinion  the  jury  were  war- 
ranted in  this  finding,  because,  in  addition  to  the  fact  that  the 
animals  belonged  to  different  owners,  they  did  not  run  in  the 
same  range,  and  it  is  not  probable  they  were  taken  at  the  same 
time  and  place.  (Alexander  v.  The  State,  21  Texas  Ct.  App., 
406.) 

With  regard  to  this  special  plea,  it  appears  that  the  jury,  after 
their  retirement  to  consider  of  their  verdict,  wished  additional 
instructions  from  the  court  as  to  the  party  upon  whom  the  bur- 
den of  proof  rested  to  establish  the  issue  presented  by  said  plea. 
A  writing  propounding  this  question  was  sent  to  the  judge 
through  the  sheriff,  but  the  same  was  not  signed  by  the  fore- 
man but  by  one  of  the  other  jurors.  This,  it  is  insisted,  was 
violative  of  the  statutes  which  provide  that  a  jury  shall  commu- 
nicate with  the  court  through  their  foreman.  (Code  Crim. 
Proc,  arts.  695,  696;  Shipp  v.  The  State,  11  Texas  Ct.  App.,  46; 
Conn  V.  The  State,  Id.,  390;  McDonald  v.  The  State,  15  Texas  Ct. 
App.,  493.)  At  most  the  matter  complained  of  was  an  irregu- 
larity, and  it  is  one  which  does  not  appear  to  have  been  objected 
to  by  either  the  court  or  the  foreman  of  the  jury.  How  the  de- 
fendants have  been  prejudiced  or  injured  by  the  fact  that  the 
request  was  signed  by  one  of  the  jurors,  and  not  by  the  foreman, 
is  not  manifest.  In  response  to  the  request  the  court  instructed 
the  jury  that  the  burden  of  proof  to  establish  the  special  plea  by 
a  preponderance  of  evidence  was  upon  the  defendants.  This 
instruction  was  correct.  Upon  a  special  plea  of  this  character  the 
defendant  asserts  the  affirmative  of  the  issue,  and  the  obligation 
rests  upon  him  to  prove  it.  (Hozier  v.  The  State,  6  Texas  Ct. 
App.,  501;  Jones  v.  The  State,  13  Texas  Ct.  App.,  1.) 

As  before  stated,  appellants  nor  either  of  them  were  ever  seen 
in  possession  of  the  animal  in  Taylor  county,  and  it  had  not 
been  seen  by  the  owner  on  the  range  in  that  county  for  several 
months  prior  to  the  time  it  was  found  in  Boyd's  pen  in  the  pos- 
session of  appellants.  It  was  a  question  as  to  whether  the  facts 
established  a  case  of  recent  possession  or  not,  and  this  question 
of  recent  possession  should  have  been  submitted  to  the  jury 
under  proper  instructions  as  to  the  law  applicable  to  such 
possession.    (Lehman  v.  The  State,  18  Texas,  Ct.  App.,  174,  and 
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authorities  there  cited,  and  Boyd  v.  The  State,  ante,  570.     No 
such  instruction  was  embraced  in  the  charge  given. 

Again,  in  so  far  as  the  appellant  Willis  is  concerned,  we  are 
of  opinion  the  facts  connecting  him  with  the  animal  demanded 
of  the  court  the  giving  of  his  special  instruction  which  was  re- 
quested in  these  words,  viz.:  "Should  you  believe  from  the 
evidence  that  defendant  W.  E.  Willis  simply  stayed  or  went 
home,  if  Boyd's  house  was  his  home,  and  was  requested  to  assist 
in  branding  said  cattle,  without  a  previous  agreement  or  partic- 
ipation in  the  offense  charged,  you  will  acquit  him."  This 
instruction  was  refused  and  the  ruling  was  erroneous.  (Perry 
V.  The  State,  41  Texas,  483;  Allen  v.  The  State,  42  Texas,  517.) 
Such  other  questions  as  are  not  herein  noticed  will  be  found  dis- 
cussed in  Boyd  v.  The  State,  ante. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  February  1^  1888. 


No.  2430. 
Hbnry  Cowabd  v.  The  Statb. 

Thrft—Indictmsnt.— Inasmuch  as  asportation  is  not  neoenaryin  this 
State  to  constitute  theft,  and  inasmuch  as  the  marking  and  braodipg 
of  an  animal  can  not  be  accomplished  without  an  actual  manuaJ  poMet- 
sion  of  the  same  by  the  person  so  doing,  an  illegal  mjirking  and  brand- 
ing of  an  animal  for  the  purpose  of  appropriating  the  same  will  eW* 
dence  a  fraudulent  taking.  But  note  the  opinion  for  a  state  of  proof 
which  would  more  properly  support  an  indictment  for  defacing  or  alter 
ing  brands,  as  that  offense  is  defined  by  article  760  of  the  Penal  Code. 

Samb— Charob  of-thb  Court— Evidbncb—Casb  Statbd— Judomknt. 
The  indictment  charged  the  appellant  with  the  theft  of  ''one  head  of 
neat  cattle."  The  proof  shows  that  the  cow  of  the  alleged  owner,  with 
her  original  ear  marks  changed'into  the  ear  marks  of  the  appellant,  was 
found  in  the  pen  of  the  appellant,  the  appellant  and  another  being  pres- 
ent. To  the  owner^s  claim  of  property,  the  appellant  asserted  no  ooan- 
ter  claim,  nor  did  he  offer  any  explanation  of  his  possession,  but  helped 
to  turn  the  cow  out  of  the  pen.  Afterwards,  a  yearling,  the  offspring  of 
the  cow,  was  found  upon  the  range,  both  the  brand  and  the  ear  marbiof 
the  owner  of  the  cow,  originally  upon  it,  having  been  changed  to  the 
brand  and  earmarks  of  the  appellant.   Held^  that  the  proof  should  bays 
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been  made  to  designate  which  of  the  animals  was  referred  to  in  the  in* 
dictment,  and  the  charge  of  the  coart  shoald  have  limited  the  evidence 
respecting  the  other  animal  to  the  legitimate  purpose  for  which  it  wks 
received. .  For  the  same  reason, — that  it  does  not  identify  the  animal  re- 
ferred to  in  the  indictment, — the  evidence  is  insafficient  to  support  the 
Judgment  of  conviction. 
3.  Same— PoseKSsioN  of  Recently  Stolen  Property.— The  charge  of  the 
court  was  otherwiee  erroneous  inasmuch  as,  although  the  proof  estab- 
lisfied  an  unexplained  possession  of  property  recently  stolen,  it  failed  to 
instruct  the  jury  upon  the  law  applicable  to  that  phase  of  the  ease. 

Appeal  from  the  District  Court  of  Edwards.  Tried  below  be- 
fore J.  H.  Clark,  Esq.,  Speciat  Judge. 

The  conviction  in  this  case  was  had  under  an  indictment  which 
charged  the  appellant  with  the  the  theft  of  ^'one  head  of  neat  cat- 
tle, *'  the  property  of  William  Kelso,  Sr.  The  penalty  assessed 
against  the  appellant  was  a  term  of  two  years  in  the  peniten- 
tiary. 

William  Eelso,  the  first  witness  for  the  State,  testified  that  he 
lived  in  Edwards  county,  Texas,  and  had  but  a  slight  acq^uaint- 
ance  with  the  defendant.  The  witness,  during  the  month  of 
April,  1887,  owned  a  certain  cow  and  her  yearling  calf,  which 
ran  on  the  range  near  his  house.  The  witness's  brand  on  the 
yearling  was  a  character  or  device  which  the  witness  could  not 
make.  About  the  last  of  April  or  the  first  of  May,  1887,  the  wit- 
ness and  his  son,  James  Kelso,  riding  on  the  range,  found  the 
said  cow  and  yearling.  The  witness's  cattle  ear  mark,  which 
was  a  crop  off  the  left  and  an  underbit  in  the  right  ear,  had  been 
recently  changed  to  a  crop  off  the  left  and  an  overslope  and  un- 
derslope  off  the  right  ear  on  each  animal,  and  the  witness's 
brand  on  the  yearling  had  been  recently  burned  or  blurred  out, 
and  that  animal  fresh  branded  BOY  on  the  side  and  B  on  the 
hip.  The  said  fresh  brands  and  ear  marks,  the  witness  under- 
stood, belonged  to  the  defendant,  though  witness  did  not  know 
that  fact  of  his  own  knowledge.  The  brand  on  the  cow  had  not 
been  changed  or  interfered  with.  Witness  and  his  son  drove  the 
said  animals  to  Nobles's  pen,  where  they  examined  them  in  the 
presence  of  Nobles,  Kirchner  and  Ira  Wheat.  The  blood  on  the 
ears  of  the  animals  indicated  that  the  changes  had  been  made 
on  the  two  animals  about  the  same  time,  and  not  more  than  a 
week  before.  Independent  of  their  marks  and  brands,  the  wit- 
ness knew  his  said  animals  by  their  fiesh  marks.  He  never  gave 
permission  to  the  defendant  or  any  other  person  to  take  or  disfig- 
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ure  either  of  said  animals.  The  defendant  lived  about  five  miles 
from  the  range  of  the  witness's  animals.  Mr.  Nobles,  Mr.  Kirch- 
ner,  Mr.  John  Sweeten,  Doctor  Runnells  and  others  lived  in  the 
same  neighborhood.  Witness  had  lived  in  the  neighborhood  but 
a  short  time  when  the  brand  and  ear  marks  on  his  animals  were 
disfigured.  He  brought  those  animals  with  him  when  he  re- 
moved to  the  neighborhood.  This  all  occurred  in  Edwards  county, 
Texas,  about  the  last  of  April  or  the  first  of  May,  1887. 

William  Kelso,  Jr.,  testified,  for  the  State,  that  about  May  1, 
18S7,  he  went  to  the  place  of  Charles  Franks,  in  Edwards  comity, 
and  in  the  cattle  pen  on  the  said  place  he  found  a  cow  which  he 
recognized  at  once  as  the  property  of  his  father,  the  witness  W. 
Kelso,  Sr.  The  original  ear  marks,  as  described  by  the  preceding 
witness,  had  been  recently  changed  to  a  crop  oflf  the  left  and  an 
over  and  underslopo  off  the  right  ear.  The  cow's  ears  were  still 
bloody,  from  which  fact  the  witness  concluded  that  the  change 
was  made  on  the  preceding  day.  The  defendant  and  one  Ab 
Benton  were  in  the  pen  at  the  time.  Witness  claimed  thQ  cow 
as  the  property  of  his  father,  and  cut  her  out  of  the  pen,  assisted 
by  defendant  and  Benton.  Neither  defendant  nor  Benton  made 
any  explanation  of  their  possession  of  the  cow  when  the  witness 
claim'ed  her  as  the  property  of  his  father.  The  fresh  marks,  crop 
off  the  left  and  over  and  underslope  off  the  right  ear,  into  which 
the  cow's  mark  had  been  changed,  were  the  cattle  marks  of  de- 
fendant's brother,  W.  A.  Coward,  who  lived  in  San  Marcos, 
Texas.  W.  A.  Coward's  cattle  brand,  was  BOY  on  the  side,  and 
B  on  the  hip.  W.  A.  Coward's  cattle  in  Edwards  county  were  in  the 
care,  control  and  management  of  the  defendant.  On  the  next  day 
after  the  witness  turned  his  father's  cow  out  of  Franks's  pen,  he 
found  her  and  her  yearling  calf  on  the  range,  about  a  mile  and 
a  half  from  the  Franks  pen.  The  marks  on  the  yearling,  origi- 
nally the  same  as  on  the  cow,  had  been,  about  the  same  time 
as  on  the  cow,  changed  in  like  manner,  and  the  brand  of  wit- 
ness's father  on  the  yearling  had  been  blurred  out  and  the  W.  A. 
Coward  brand,  BOY  on  the  side,  and  B  on  the  hip,  put  on.  The 
new  brands  were  very  fresh,  and  were  evidently  put  on  at  the 
same  time  that  the  ear  marks  of  the  animals  were  changed. 
Leaving  the  cow  and  yearling  on  the  range,  the  witness  started 
'  on  to  his  work.  Meeting  his  brother  James,  he  told  him  of  the 
discovery  of  the  cow  and  yearling,  and  the  alterations  of  the 
brand  and  ear  marks,  and  told  him  to  tell  their  father  to  look  out 
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for  them,  as  he,  witness,  then  working  for  other  parties,  could 
not  do  so. 

James  Kelso,  the  son  of  the  first  and  the  brother  of  the  second 
State  witness,  testified,  for  the  State,  substantially  as  did  his 
father. 

Sam  Nobles  testified,  for  the  State,  that  he  lived  in  Edwards 
county,  Texas.  Late  in  April  or  early  in  May,  1887,  W.  Kelso, 
Sr.,  and  his  son  James  brought  a  cow  and  yearling  to  his  pens 
and  examined  them  in  his  presence.  The  ear  marks  on  each  of 
the  animals  had  be^i  recently  changed  from  their  original  mark 
into  a  crop  off  the  left  and  an  over  and  under  slope  in  the  right 
ear,  and  the  original  brand  on  the  yearling  had  been  as  recently 
burned  over,  and  the  BOY  on  the  side  and  B  on  the  hip  brand 
placed  on  it.  The  new  brand  and  ear  marks  were  the  mark  and 
brand  of  W.  A.  Coward,  of  San  Marcos,  Texas,  who,  so  far  as 
witness  knew,  had  not  been  in  Edwards  county  for  two  years. 
It  was  witness's  understanding  that  defendant  had  the  care  and 
management  of  W.  A.  Coward's  Edwards  county  cattle.  The 
disfiguration  of  the  marks  and  brands  must  have  been  done 
about  four  days*  when  witness  saw  the  animals  at  his  pen,  as 
stated. 

The  State  closed. 

Gteorge  Maule  was  the  first  witness  for  the  defense.  He  testi- 
fied that  he  had  known  the  defendant  for  four  years.  Defendant 
controlled  the  BOY— -B  brand  of  cattle  in  Edwards  coimty.  The 
mark  which  belonged  to  the  brand  was  a  crop  off  the  left  and  an 
over  slope  and  under  slope  off  the  right  ear.  That  mark  and 
brand  was  once  owned  by  Mr.  Franks. 

Ab.  Benton  was  the  next  witness  for  the  defense.  He  testified 
that  he  lived  on  Lost  creek,  about  five  miles  distant  from  Franks's 
cattle  pen,  in  Edwards  county.  The  fresh  marked  cow  claimed 
by  W.  Kelso,  Jr.,  as  the  cow  of  his  father,  was  placed  in  the 
Franks  pen  by  Franks  and  the  witness.  That  cow,  being  branded 
HISN,  which  was  Kelso's  brand,  fell  in  with  a  herd  being  driven 
by  Franks  and  witness,  and  was  driven  on  to  the  pen  with  the 
herd,  where  she  was  freshly  marked  in  the  old  Franks  mark. 
After  dinner,  a  few  days  later,  Franks  left  home,  leaving  the 
cattle  in  the  pen.  Two  or  three  hours  later  the  defendant  rode 
up,  and  went  with  the  witness  to  the  pen.  WiUiam  Kelso,  Jr., 
soon  came  up,  claimed  the  said  cow,  and  cut  her  out  of  the  herd 
and  drove  her  off.  Neither  the  wiiuess  nor  the  defendant  set  up 
a  claim  to  the  cow  when  young  Kelso  claimed  her,  nor  did  they 
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'  explain  their  possession  of  the  same.  The  fresh  marks  were  then 
about  three  or  four  days  old.  Defendant  was  controlling  the 
BOY^B  brand  for  his  brother,  who  owned  it.  His  brother  lived 
in  San  Marcos,  and  had  not  been  in  Edwards  county  for  two  or 
three  years. 

The  case  was  closed  by  the  defense  introducing  in  evidence 
the  bill  of  sale  executed  by  C.  E.  Franks  on  January  20, 1887, 
conveying  to  W.  A.  Coward  the  BOY — B  brand  of  cattle  in  Ed- 
wards county,  Texas.  It  recited  the  ear  mark  as  a  crop  off  the 
left  and  an  over  and  under  slope  off  the  right  ear. 

No  brief  for  the  appellant  has  reached  the  Keporters 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

White,  Prbsiding  Judgb.  Appellant  was  convicted  upon  an 
indictment  charging  him  with  the  theft  ^'of  one  head  of  neat 
cattle,"  the  property  of  Wm.  Kelso,  Sr. 

It  is  shown  by  the  evidence  that  two  animals  belonging  to  the 
alleged  owner  were  found  with  their  ear  marks  changed  into  the 
ear  mark  of  defendant  and  the  brand  upon  one  of  the  animals 
was  also  obliterated  and  the  brand  of  defendant  placed  upon 
it  One  was  a  cow,  the  other  was  a  yearling  and  the  calf  of  said 
cow.  When  the  cow  was  first  seen  after  her  ear  mark  was 
changed,  she  was  in  a  pen  and  defendant  and  another  party  were 
present.  When  she  was  claimed  as  the  property  of  Kelso,  de- 
fendant asserted  no  claim  to  her,  but  helped  to  turn  her  out  of  the 
pen;  nor  did  he  make  any  explanation  as  to  the  fact  that  the  ear 
mark  had  been  changed  into  his  ear  mark.  The  yearling  was 
found  afterwards  upon  the  prairie,  with  its  mother  and  with  its 
ear  marks  and  brand  both  changed  into  the  mark  and  brand  of 
defendant.  It  occurs  to  us  that  the  indictment  would  have  made 
a  case  less  diflScult  had  it  been  brought  for  altering  or  defacing 
a  mark  and  brand,  as  provided  in  article  760  of  the  Penal  Code. 

We  see  no  good  reason,  however,  why  a  fraudulent  taking  of 
an  animal  may  not  be  evidenced  by  an  illegal  marking  and 
branding  for  the  purpose  of  permanently  appropriating  it,  since 
asportation  is  not  necessary  to  constitute  theft  (Penal  Code,  art 
726),  and  since  it  is  manifest  that  marking  or  branding  can  not 
be  accomplished  without  an  actual  manual  possession  of  the  ani- 
mal by  the  party  engaged  in  it. 

There  are  two  questions  which  present  themselves  on  the  re- 
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€ord,  growing  out  of  the  charge  of  the  court  with  reference  to 
the  facts.  In  the  first  place,  the  evidence  shows  the  theft  of  two 
animals,  whilst  the  indictment  only  charges  the  theft  of  one. 
Contemporaneous  acts  or  crimes  are  admissible  as  evidence  to 
show  motive,  intent,  identity,  etc.,  and  it  was  admissible  to  prove, 
as  was  done,  that  the  marks  upon  both  animals  were  defendant's, 
and  further  to  establish  by  the  facts  stated  that  they  must  have 
been  changed  at  or  about  the  same  time.  This  tended  to  show 
motive,  intent  and  identity  of  the  party  committing  the  crime. 
But  the  question  is,  which  of  the  two  animals  stolen  was  the  one 
named  in  the  indictment,  and  for  which  the  prosecution  was 
being  conducted?  If  the  yearling,  then  proof  that  the  cow  also 
had  been  taken  was  proof  of  an  independent  crime,  which,  though 
admissible  as  evidence  of  motive,  etc.,  was  not  proof  of  the 
crime  charged,  and  vice  versa.  Under  such  a  state  of  facts  it 
was  all  important  that  it  should  have  been  known  which  animal 
the  prosecution  was  claiming  a  conviction  for;  so  that  the  court 
could  explain  and  limit  in  the  charge  to  the  jury  the  only  pur- 
l)08e  for  which  the  evidence  affecting  the  other  animal  was  ad- 
mitted. This  the  court  nowhere  does  in  the  charge,  and  the 
failure  to  do  so  is  reversible  error. 

Again,  the  evidence  shows  an  unexplained  possession  of  pro- 
perty recently  stolen,  and  the  jury  were  not  instructed  upon  the 
rules  of  law  applicable  to  such  a  character  of  theft.  This  omis* 
bion  was  also  error.  Upon  these  two  points  see  Boyd  v.  The 
State,  ante,  570,  and  authorities  cited. 

When  considered  in  the  light  of  the  evidence,  we  have  serious 
doubts  if  the  judgment  rendered  in  this  case  is  sufiSciently  cer- 
tain as  to  enable  the  accused  to  plead  it  successfully  in  bar  of 
another  prosecution  for  the  same  offense.  The  indictment 
charges  the  theft  of  one  head  of  neat  cattle.  This  seems  sufiS- 
cient  in  so  far  as  that  instrument  is  required  to  allege.  (Will- 
son's  Texas  Crim.  Law.,  sec  1316.)  But  the  evidence  showB  that 
two  animals  were  taken,  not  at  the  same  time  it  would  seem,  but 
under  similar  circumstances.  It  is  impossible  to  identify  the  par- 
ticular animal  the  defendant  has  been  convicted  of  stealing.  If 
hereafter  prosecuted  for  theft  of  the  cow  and  he  should  plead 
this  judgment  in  bar,  could  he  do  so  successfully,  should  the 
State  claim  that  the  present  prosecution  and  conviction  were  not 
for  theft  of  the  cow  but  the  yearling,  or  vice  versa?  Such  un- 
certainty could  and  should  be  avoided  by  a  selection  on  the  part 
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of  the  prosecution,  of  the  animal  for  the  theft  of  which  the  con- 
viction would  be  claimed. 

The  judgment  is  reversed  and  the  cause  is  remanded  for 
another  trial. 

Reversed  and  remcmded. 

Opinion  delivered  January  28, 1888. 


No.  2455. 
Ben  Fuller  v.  The  Stats. 

THBVT  — OmOUMSTAVTIAIi  EVIDBBTOB  — OHAROB  OF  THE  CouRT.-49ee  the 
statement  of  the  oate  for  evidence  on  a  trial  for  bone  theft,  whieb, 
being  wholly  oironmstantial,  is  held  to  liave  demanded  from  the  trial 
court  a  charge  upon  the  law  applicable  to  circumntantial  eyidenoe. 

Appeal  from  the  District  Court  of  McLennan.  Tried  below 
before  W.  M.  Flournoy,  Esq.,  Special  Judge. 

This  conviction  was  for  the  theft  of  a  mare,  the  property  of 
August  Dulock,  in  McLennan  county,  Texas,  on  the  first  day  of 
November,  1877.  A  term  of  ten  years  in  the  penitentiary  was  the 
penalty  assessed  by  the  verdict. 

August  Dulock,  the  first  witness  for  the  State,  testified  that  he 
lived  in  McLennan  county,  Texas,  about  eleven  miles  east  of 
Waco.  He  owned  two  mares  on  or  about  the  date  alleged  in  the 
indictment.  Their  accustomed  range  was  contiguous  to  the  wit- 
ness's farm.  After  using  the  animals  all  day  on  the  day  alleged 
in  the  indictment,  he  turned  them  upon  their  range.  When  he 
looked  for  them  a  day  or  two  afterwards  he  failed  to  find  them, 
but  received  information  which  led  him  to  believe  that  the  de- 
fendant had  stolen  them.  Acting  upon  the  information  thus  re- 
ceived, the  witness  went  to  Corsicana  and  found  the  animal 
mentioned  in  the  indictment  in  the  possession  of  the  mayor  of 
that  city,  who  told  him  that  he  had  bougpht  the  said  animal  from 
the  defendant.  Witness  proved  his  property  and  received  it 
from  the  mayor,  Mr.  Harrall,  and  he  and  Harrall  went  to  the  jail 
where  defendant  was  confined,  to  see  him.  Mayor  Harrall 
pointed  the  defendant  out  as  the  man  who  had  sold  him  the  ani- 


Digitized  by 


Qoo^c 


Term,  1888.]  Fuller  v.  The  State.  597 

Opinion  of  the  eoort. 

mal,  and  witness  recognized  the  defendant  as  Ben  Fuller.  Wit- 
ness had  known  defendant  for  more  than  a  year  prior  to  the  theft, 
during  which  time  the  defendant  lived  with  his  father  near  the 
witness's  place.  Witness  did  not  consent  for  the  defendant  to 
iiake  his  mare. 

John  Harrall  testified,  for  the  State,  that  he  bought  the  animal 
described  in  the  indictment  from  the  defendant,  in  1877.  Mr. 
Dulock  afterwards  proved  his  title  to  the  animal  and  recovered 
it  from  the  witness.  The  witness  never  saw  the  defendant  prior 
to  the  purchase  of  the  animal.  He  took  Dulock  to  the  jail  and 
I>ointed  the  defendant  out  to  Dulock,  who  identified  him  as  Ben 
Fuller. 

Green  Sweat  testified,  for  the  State,  that  he  knew  the  defend- 
ant. Mr.  Dulock  was  mistaken  as  to  the  date  of  the  theft  of  his 
mare,  because,  to  the  knowledge  of  witness,  the  defendant  lived 
in  east  Texas  in  1877.  In  1876  he  lived  in  San  Saba,  Texas.  In 
November,  1876,  Ben  Fuller  and  another  man  were  at  the  wit- 
ness's tent  in  San  Saba.  On  that  occasion  defendant  told  wit- 
ness that  he,  defendant,  would  ride  a  good  horse  when  he  got  to 
McLennan  county.  Witness  asked  him  where  he  would  get  it. 
He  replied  that  old  man  Dulock  had  two  good  ones.  He  left  San 
Saba  on  the  next  day,  saying  that  he  was  going  to  McLennan 
county.  Witness  went  to  McLennan  county  two  or  three  days 
after  Dulock  missed  his  mare.  Witness  told  his  father  what 
defendant  said  to  him  in  San  Saba  about  Dulock's  horses,  and 
his  father  put  old  man  Dulock  on  the  track  of  the  animal. 

The  motion  for  new  trial  raised  the  question  discussed  in  the 
opinion. 

Pearre  S  Soyntan,  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

WiLLSON,  Judge.  This  conviction  is  founded  wholly  upon 
circumstantial  evidence,  and  the  trial  judge  omitted  to  instruct 
the  jury  in  relation  to  that  character  of  evidence.  This  is  error 
for  which  the  conviction  must  be  set  aside.  (Counts  v.  The 
State,  19  Texas  Ot.  App.,  450.)  The  Assistant  Attorney  General 
confesses  this  error. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 
Opinion  delivered  February  1, 1888, 
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No.  2340. 
P.  D.  Stockholm,  Jb.,  v.  The  Statb. 

1.  Prictiob—Contikuanob.— Absence  of  ooe  of  defendant's  attorney* 
from  the  court  when  the  case  is  called  for  trial  will  not  entitle  him  to  a 
oontinuaoce,  whea  it  a'ppears  that  he  is  represented  by  other  counsel  and 
that  tio  one  of  his  rights  is  Jeopardized. 

IL  Samb—Evibbncb— Casb  Statkb.— At  a  former  term  of  the  trial  court 
the  defendant  was  tried  and  convicted  of  theft,  bat  upon  the  afBdavit  of 
his  co-defendant,  who  was  separately  tried  and  acquitted,  he  was  awarded 
a  new  trial  Upoa  this  trial,  his  co-defendant  having  departed  this  life, 
the  defendant  offered  in  evidence  the  affidavit  of  his  co-defendant  upon 
which  he  secured  the  new  trial  Held^  that  the  proposed  evidence  was 
properly  excluded. 

8.  SAMR  — iBfPBACHIBTO  TBSTIMOST— CHAROB  OF  THB  COTTRT.— The  trial 
court  charged  the  Jury  as  follows:  *'When  the  general  repntatioo  of  a 
witness  for  truth  and  veracity  in  the  community  in  which  he  lives  has 
been  attacked,  the  inquiry  must  be  confined  to  his  general  reputation, 
and  not  what  a  particular  individual  or  a  few  ^dividuals  may  believe 
concerning  him;  and  the  investigation  is  to  be  confined  to  his  geoerat 
reputation  for  truth  and  veracity,  and  should  not  extend  to  his  general 
moral  character;  and  the  Jury  is  authorized  to  refuse  to  credit  and  believe 
any  witness  whose  reputation  has  been  so  attacked,  or  you  may  credit 
and  believe  him  as  you  see  fit  and  proper  and  believe  to  be  proper  to  do 
so.  Just  as  though  his  reputation  had  not  been  so  attacked ;  for,  as  before 
told  you,  you  are  the  sole  and  exclusive  judges  of  the  credibility  of  each 
and  all  of  the  witnesses  who  have  testified  before  you  in  the  case.*^  SM^ 
in  view  of  the  evidence  in  this  case,  materially  erroneous. 

APPEAL  from  the  District  Court  of  Orange.  Tried  below  be- 
fore the  Hon.  W.  H;  Ford. 

The  indictment  in  this  case,  which  charged  the  appellant  with 
the  theft  of  a  cow,  the  property  of  William  McFaden,  in  Jefferson 
county,  Texas,  was  presented  in  the  district  court  of  Jefferson 
county,  but  upon  the  defendant's  application  the  venue  was 
changed  to  Orange  county.  The  trial  in  the  latter  county  resulted 
in  the  conviction  of  the  appellant  and  the  assessment  against 
h^m  of  a  term  of  two  years  in  the  penitentiary. 

George  White  testified,  for  the  State,  that  he  lived  in  Beau- 
mont, Jefferson  county,  Texas,  and  in  January,  1885,  was  in  the 
employ  of  the  Beaumont  Pasture  Company.     On  the  twenty- 
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sixth  day  of  that  month,  the  witness  discovered  the  defendant 
and  one  Cyrus  H.  Patridge,  both  of  whom  he  knew  well,  in  the 
act  of  butchering  the  carcass  of  a  heifer  that  had  been  recently 
killed  They  had  the  animal  skinned,  and  two  quarters  of  the 
meat  secured  to  a  horse.  Witness  came  upon  them  suddenly  in 
a  small  island  of  timber  into  which  he  went  to  answer  a  caH  of 
nature.  When  witness  came  up  on  the  parties,  defendant  re- 
marked: "You  have  caught  usi"  The  animal  was  the  property 
of  William  McFaden.  It  was  a  red  heifer,  branded  M6,  connected, 
the  6  being  formed  by  a  right  hand  curve  to  the  last  stroke  of  the 
M.  This  all  occurred  in  Jefferson  county,  Texas.  On  his  cross  ex- 
amination the  witness  said  that  he  discovered  the  parties  butcher- 
ing the  carcass  of  the  heifer  between  nine  and  ten  o'clock  a.  m., 
on  or  about  January  26,  1885.  He  testified  on  a  former  trial  of 
this  case,  and  may  have  testified  on  that  trial  that  the  offense 
was  conmiitted  on  January  26,  1885,  or  a  day  or  two  before  or 
after  that  date.  He  did  not  recollect  that  he  testified  on  that 
trial  that  it  was  between  nine  and  eleven  o'clock  a.  m.  Witness 
had  a  conversation  with  Cave  Rowley,  in  Rowley's  grocery, 
about  this  matter,  in  February  or  March,  1885,  and,  in  the  pres- 
ence of  C.  H.  Patridge  and  others,  he  told  Rowley  that  he  knew 
nothing  damaging  to  defendant  and  Patridge.  "Witness  was 
then  under  oath  administered  by  the  grand  jury,  and  did  not 
feel  that  he  was  at  liberty  to  tell  any  one  the  truth  about  the 
matter.  He  told  J.  0.  Leonard  about  the  same  thing  he  told 
Rowley. 

James  Stewart  testified,  for  the  State,  that  he  was  the  step-son 
of  the  witness  White,  and  lived  in  Beaimiont.  On  or  about  Jan- 
uary 26, 1885,  witness  went  to  the  prairie  to  see  his  said  step- 
father. In  his  search  for  his  step-father,  the  witness  went  into 
a  small  island  of  timber,  in  which  he  surprised  the  defendant 
and  Patridge  butchering  a  heifer.  They  had  it  skinned  and  two 
of  the  quarters  were  on  a  horse.  They  ordered  witness  to  *'skip 
out,**  and  witness  did  so,  crossing  the  bridge  over  the  gully  at 
the  island. 

William  McFaden  testified,  for  the  State,  that  he  individually 
owned  the  M6  (connected)  brand  of  cattle.  He  never  gave  his 
consent  to  the  defendant,  nor  to  Patridge  or  anybody  else  to 
take  or  kill  the  animal  described  in  the  indictment.  Witness, 
Kyle  and  Weiss,  composed  the  Beaumont  Pasture  Company. 
The  entire  business  of  that  concern  was  under  the  witness's 
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xoanagement  and  control.    George  White  was  in  witness's  em- 
ploy.^ 

William  Holland  testified,  for  the  State,  that  he  had  never 
been  offered  money  or  other  consideration  by  William  McFaden 
to  swear  on  this  or  any  other  trial  that  h^  saw  defendant,  Pat- 
ridge  or  anybody  else  butchering  the  carcass  of  one  of  his,  Mc- 
Faden*8,  or  anybody  else's  animaL  He  never  told  Bolen  nor 
anybody  else  that  McFaden  had  ever  made  him  such  an  offer. 

The  State  rested. 

J.  O.  Leonard  was  the  first  witness  for  the  defense.  He  tes- 
tified that  C.  H.  Patridge,  deceased,  was  his  uncle-in-law — ^that 
is,  witness's  father  and  Patridge  were  brothers-in-law.  On  or 
about  February  26,  1886,  G^rge  White  told  witness  that  he 
knew  nothing  damaging  to  either  defendant  or  Patridge  in  con- 
nection with  this  case;  that  all  he  knew  about  it  was  that  he 
saw  Patridge  skinning  a  beef,  and  that  Lawson  Gray  held  Pat- 
ridge's  horse  while  Patridge  did  the  skinning.  Witness  knew  the 
location  of  the  island  of  timber  in  which  White  claimed  to  have 
seen  defendant  and  Patridge  skinning  the  heifer.  It  was  in 
plain  view  of  quite  a  number  of  occupied  houses.  Patridge  was 
brought  to  Beaumont,  by  his  wife,  in  an  ambulance  on  January 
2'^,  1885.  He  had  been  poisoned  and  was  in  a  dangerous  con- 
dition. Mrs.  Patridge  took  him  home — ^about  fifteen  miles  from 
Beaumont — on  January  29.  Witness  knew  the  reputation  of 
George  White  for  truth  and  veracity.  It  was  bad,  and  from 
witness's  knowledge  of  that  reputation,  it  was  such  as  to  render 
the  said  White  unworthy  of  belief  on  oath. 

Charles  Hemingway  testified,  for  the  defense,  that  he  lived  in 
the  pasture  of  the  Beaimiont  Pasture  Company.  Witness  was 
familiar  with  the  island  of  timber  mentioned  by  the  State's  wit- 
ness. He  knew  the  gully  referred  to  by  the  witness  Stewart, 
and  knew  that  there  was  no  bridge  across  it  on  January  26, 1885. 
It  was  washed  away  by  a  freshet  at  least  three  weeks  before 
that  date.  The  water  in  the  gully  where  the  bridge  had  been 
was  at  least  seven  feet  deep  on  January  26, 1885.  Witness  knew 
also  that  the  defendant  worked  all  day  on  his  house  during  the 
twenty-sixth,  twenty-seventh  and  twenty-eighth  days  of  Jan- 
uary, 1885.  Defendant  was  at  home  throughout  Saturday  and 
Simday,  January  24  and  25,  1885. 

Lawson  Gray  testified,  for  the  defense,  that  he  lived  about  a 
mile  from  the  island  of  timber  referred  to  by  the  State's  wit- 
nesses.   On  the  morning  of  January  26,  1885,  witness  went  with 
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def^idant  and  Patridge  as  far  as  the  said  island,  on  their  waj 
to  a  small  marsh  where  they  had  some  timber  they  wanted  to 
see  to.  Patridge  and  defendant  crossed  the  gully  in  a  boat, 
and  witness  went  to  the  place  where  the  bridge  had  been,  to  get 
across.  He  found  the  water  so  high  that  he  had  to  seek  another 
and  remote  way  around.  Witness  returned  to  his  home  about 
ten  o'clock.  Soon  after  that,  witness  saw  defendant  at  work, 
taking  down  a  house  which  witness  had  sold  him. 

Nat  Smith  testified,  for  the  defense,  that  he  lived  near  the 
island  of  timber  described  by  the  State's  witnesses.  He  saw  de- 
fendant at  work  on  his  house  nearly  all  day  on  January  26, 1885, 
and  all  day  on  the  next  two  days. 

N.  Smith  testified,  for  the  defense,  that  he  worked  all  day  on 
defendant's  house  on  January  26,  27  and  28,  1885.  Defendant 
worked  with  witness  on  that  house  during  that  time,  except  for 
a  short  while  on  the  morning  of  the  twenty-sixth,  when  he  went 
with  Lawson  Gray  to  the  marsh  to  see  about  some  timber.  He 
^t  back  to  his  house  about  ten  o'clock  and  resumed  work. 

A  number  of  witnesses  called  by  the  defense,  testified  that 
George  White's  reputation  for  truth  and  veracity  was  so  bad 
that  he  was  not  entitled  to  belief  on  oath.  An  equally  large 
number  of  State's  witnesses  supported  the  reputation  of  George 
White  for  truth  and  veracity,  and  declared  it  to  be  irreproacha- 
ble. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

H.  W.  CHreeVj  for  the  appellant. 

W.  Lu  Davidson,  Assistant  Attorney  Gtoneral,  for  the  State. 

Hurt,  Judge.  The  defense  asked  a  continuance  of  the  case 
on  account  of  the  absence  of  the  leading  counsel,  Hal  W.  Greer, 
which  was  denied,  and  this  was  urged  as  error.  It  is  not  made 
to  appear  in  the  motion  for  a  new  trial,  or  otherwise,  that  any 
injury  resulted  to  appellant,  he  having  had  the  services  of  two 
attorneys.  This  being  so,  the  refusal  of  the  continuance  was 
not  error.    (Booth  v.  The  State,  4  Texas  Ct.  App.,  217.) 

The  appellant  and  one  Patridge  were  jointly  indicted  and  at  a 
former  term,  a  severance  being  granted,  appellant  was  convicted 
and  Patridge  acquitted.  The  motion  for  a  new  trial  in  appellant's 
case  was  supported  by  the  affidavit  of  Patridge,  and  was  granted. 
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Upon  this  trial  the  defense  offered  in  evid^ce  this  supporting 
affidavit  of  Patridge,  it  having  been  shown  that  he  was  dead. 
This  evidence  the  court  rejected,  and  this  is  urged  as  error.  The 
ruling  of  the  court  was  correct.  We  know  no  rule  of  evidence 
holding  such  a  document  competent  evidence  bearing  upon  any 
issue  in  the  case. 

The  court  charged  the  jury  as  follows:  '*  When  the  general 
reputation  of  a  witness  for  truth  and  veracity  in  the  conmiunity 
in  which  he  lives  has  been  attacked,  the  inquiry  must  be  con- 
fined to  his  general  reputation,  and  not  what  a  particular  indi- 
vidual or  a  few  individuals  may  believe  concerning  him,  and 
the  investigation  is  to  be  confined  to  his  general  reputation  for 
truth  and  veracity,  and  should  not  extend  to  his  general  moral 
character;  and  the  jury  is  authorised  to  refuse  to  credit  and 
believe  any  witness  whose  reputation  has  been  so  attacked,  or 
you  may  credit  and  believe  him  as  you  see  fit  and  proper,  and 
believe  to  be  proper  to  do  so,  just  as  though  his  reputation  had 
not  been  so  attacked;  for,  as  before  told  you,  you  are  the  sole  and 
exclusive  judges  of  the  credibility  of  each  and  all  of  the  witnesses 
who  have  testified  before  you  in  the  case."  Several  witnesses 
having  testified,  for  the  defense,  in  effect,  that  the  reputation  of 
the  State's  witness,  Gteorge  White,  for  truth  and  veracity  was 
bad,  it  is  urged  that  the  charge  is  objectionable  as  heinig  on  the 
weight  of  evidence. 

This  charge  was  wrong,  and  under  the  peculiar  facts  of  this 
case  it  was  evidently  injurious  to  appellant.  See  such  a  charge 
discussed  in  Bishop  v.  The  State,  43  Texas,  394;  1  Texas  Court  of 
Appeals,  440;  Leverett  v.  The  State,  3  Texas  Court  of  Appeals^ 
213. 

This  error  in  the  charge  of  the  court,  under  the  facts  of  this 
case,  though  not  excepted  to,  requires  a  reversal  of  the  judg- 
ment.   There  are  no  other  errors  assigned. 

Reversed  and  remanded. 

Opinion  delivered  February  1, 1888. 
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No.  2414.  iL^I 

Nicolas  Guajardo  v.  The  State. 

1.  Pbacticr— Ktidbnob.— On  a  trial  for  theft  the  State,  over  the  objection 
of  the  accneed.  was  permitted  to  prove  that,  for  the  four  or  five  year» 
prior  to  the  trial,  the  accused  had  beeo  confined  in  the  penitentiary  for 
felony.  Held,  that  the  proof  was  illegal  and  incompetent  Its  admis- 
sion was  error  in  the  first  place,  and  the  trial  court  farther  erred  in  over- 
raling  the  motion  of  the  aconsed  to  ezdade  it  from  the  consideration  of 
the  jury. 

%,  Same.— District  Court  Rule  No.  67  provides,  with  regard  to  exceptions  to 
evidence,  that,  if  the  evidence  is  obviously  competent  and  admissible  as 
tending  to  prove  any  fact  put  in  issue  by  the  pleadings,  then  the  objec- 
tion must  assign  the  reason  upon  which  it  is  interposed.  Note  a  case  to 
which  the  role  does  not  apply. 

8.  Horse  Theft— Circumstantial  Eyidbitoe— Charge  of  the  Court. 
See  the  statement  of  the  case  for  evidence  on  a  trial  for  horse  theft 
which,  being  wholly  circumstantial,  is  held  to  have  demanded  of  the 
trial  court  a  charge  upon  circumstantial  evidence. 

Appeal  from  the  District  Court  of  Nueces.  Tried  below  before 
the  Hon.  J.  C.  RusseU. 

The  conviction  in:  this  case  was  for  the  theft  of  two  horses, 
the  property  of  A.  A.  White.    The  penalty  assessed  by  the  ver-  # 

diet  was  a  terra  of  five  years  in  the  penitentiary. 

A.  A.  White  was  the  first  witness  for  the  State.  He  testified 
that  he  lived  in  Victoria  county,  Texas,  on  the  Victoria  and  Re- 
fugio road,  and  about  three  miles  distant  from  Victoria.  On  the 
evening  of  November  30,  or  December  1,  1886,  while  witness  was 
at  his  Qom  crib,  two  Mexicans  came  to  his  fence,  called  to  him, 
and  asked  for  something  to  eat,  at  the  same  time  saying  they 
had  a  sick  companion  at  their  camp,  which  was  in  sight.  Wit- 
ness told  them  that  it  was  too  late  for  him  to  have  meals  pre- 
pared for  them,  but  that  they  could  go  to  a  negro  cabin  in  sight, 
and  get  what  they  wanted.  They  left,  and  the  negroes  after- 
wards told  witness  that  they  gave  the  Mexicans  something  to 
eat,  for  which  they  received  an  old  coat  in  payment,  the  Mexi- 
cans claiming  that  they  had  no  money.  Witness  was  unable  to 
identify  the  defendant  as  one  of  those  Mexicans.  On  that  even- 
ing the  witness  went  to  the  town  of  Victoria.     He  returned 
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about  dusk  and  turned  his  team,  two  horses,  into  the  horse  lot. 
Those  horses  were  taken  from  the  lot  during  the  night,  and  wit- 
ness missed  them  on  the  next  morning.  He  made  diligent 
search  throughout  the  country  for  them,  but  failed  to  find  them. 
He  was  afterwards  notified  by  the  sheriflf  of  Nueces  county  that 
his  animals  were  in  Corpus  Christi.  He  went  to  Corpus  Christi, 
and  the  horses  were  delivered  to  him  by  the  sheriff.  The  horses 
belonged  to  the  witness,  and  were  taken  from  his  possession 
without  his  knowledge  or  consent. 

George  Elsworth  testified,  for  the  State,  that  the  sheriff  of 
Nueces  county,  upon  receiving  a  telegram  to  watch  for  two  sus- 
picious looking  Mexicans,  then  en  route  for  Corpus  Christi,  with 
two  horses  supposed  to  be  stolen,  sent  the  witness  and  cmotiier 
man  to  the  crossing  near  the  reefs  to  watch  for  them.  A  short 
while  after  dark  on  the  night  of  December  1,  1886,  the  witness 
met  the  defendant  and  another  Mexican  in  the  ^'rincon"  between 
the  reef  and  the  city  of  Corpus  Christi.  They  were  riding  horses 
without  saddles  or  bridles.  Witness  seized  the  rope  of  the  horse 
ridden  by  the  defendant,  and  ordered  the  Mexican  to  halt.  De- 
fendant made  no  effort  to  escape,  but  his  companion  succeeded 
in  escaping.  Defendant  then  claimed  that  the  horse  he  was 
riding  belonged  to  his  companion  who  had  escaped,  and 
whom  he  called  Antonio.  He  said  that  Antonio,  riding  one 
and  leading  the  other  horse,  overtook  him  on  the  road, 
and  loaned  him  the  horse  to  ride  to  Corpus  Christi.  Af- 
terwards the  defendant  told  witness  that  the  name  of  his 
companion  was  Refugio  Aguirre,  and  he  had  since  ascertained 
that  Aguirre  is  now  a  convict  in  the  penitentiary.  In  reply 
to  questions  propounded  by  the  defense  .in  cross  examination, 
the  witness  stated  that  he  knew  the  defendant,  and  that  the  de- 
fendant's home  was  in  Corpus  Christi.  The  district  attorney, 
upon  re-examination,  asked  the  witness  where  the  defendant  had 
lived  for  the  last  four  or  five  years.  Over  the  defendant's  objec- 
tion, the  witness  was  permitted  to  answer  that  during  the  period 
named  the  defendant  had  lived  in  the  penitentiary.  The  defense 
then  moved  that  the  question  and  answer  be  stricken  out,  and 
withdrawn  from  the  jury;  which  motion  was  overruled. 

Pat  Whelan,  sheriff  of  Nueces  county,  testified,  for  the  State, 
that  he  knew  the  defendant  and  Kef ugio  Aguirre,  both  of  whom 
were  reared  in  Corpus  Christi.  Defendant  knew  Aguirre  well 
and  could,  at  no  time,  have  been  ignorant  of  his  right  name. 

The  State  closed. 
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Juan  Qarcia  was  the  first  witness  for  the  defense.  He  testified 
that  he  knew  the  defendant.  On  or  about  the  last  day  of  No- 
Tember,  1886,  the  witness,  traveling  the  main  public  road,  and 
going  from  the  town  of  Refugio  to  the  town  of  Victoria,  met  the 
defendant,  who  was  alone  and  traveling  on  foot  towards  Refu- 
gio. I)efendant  was  then  about  fifteen  miles  from  Refugio, 
which  town  was  about  forty-five  miles  from  VictoricL 

Rosalio  Cisnovo  testified,  for  the  defense,  that  he  lived  in  the 
town  of  Refugio.  On  returning  to  his  home  late  on  the  evening 
of  November  30,  1886,  the  witness  found  the  defendant  at  his 
house.  No  person  came  with  defendant  to  witness's  house,  and 
witness  was  informed  that  defendant  came  there  on  foot.  He 
had  no  horse  at  the  house,  and  witness  observed  that  his  feet 
were  much  swollen  as  if  from  long  walking.  On  the  morning  of 
December  1,  1886,  defendant  left  witness's  house  on  foot,  going 
oflf  towards  Corpus  Christi,  to  which  t<^wn  he  said  he  was  going. 

Andrew  Green  testified,  for  the  defense,  that  he  lived  within  a 
mile  of  the  town  of  St.  Mary's,  in  Refugio  county.  When  wit- 
ness came  home  from  his  work  on  the  evening  of  November  30, 
1886,  he  found  the  defendant  and  another  Mexican  at  his  house. 
They  had  two  horses,  which  were  picketed  on  the  road  side  a 
short  distance  from  the  house  and  in  open  public  view.  Within 
a  short  while  the  two  Mexicans  left  with  their  horses,  going  to- 
wards Corpus  Christi. 

The  motion  for  a  new  trial  raised  the  questions  discussed  in 
the  opinion. 

Waul  it  Walker^  for  the  appellant. 

W.  Lu  Davidson,  Assistant  Attorney  General,  for  the  State. 

Hurt,  Judge.  This  appeal  is  from  a  conviction  for  theft  of  a 
horse,  and  the  case  is  submitted  by  the  Assistant  Attorney  Gen- 
eral on  confession  of  error. 

Over  objection  of  appellant,  the  State  proved  that  he.  appellant, 
had  lived  in  the  penitentiary  as  a  convict  for  the  last  four  or  five 
years.  This  fact  being  elicited  by  a  question  not  necessarily  call- 
ing for  suck  an  answer,  counsel  for  appellant  also  moved  the  court 
to  exclude  this  matter  from  the  consideration  of  the  jury,  and, 
the  court  refusing,  an  exception  was  reserved.  We  will  not  dis- 
cuss the  competency  of  such  supposed  evidence.  The  action  of 
the  court  in  admitting  and  refusing  to  exclude  this  matter  from 
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the  jury  was  simply,  whether  intended  or  not,  an  outrage  upon 
the  rights  of  the  accused. 

It  may  be  contended  that,  as  no  reason  or  groimd  of  objection 
was  stated  by  counsel  for  appellant,  defendant  can  not  complain 
of  the  ruling  of  the  court.  The  rule  upon  this  subject  is  that,  if 
the  evidence  is  obviously  competent  and  admissible  as  tending 
to  prove  any  of  the  facts  put  in  issue  by  the  pleadings,  then  a 
reason  should  be  assigned  for  objecting  to  it.  (Rules  for  District 
Courts,  No.  57.)  That  appellant  had  lived  as  a  convict  in  the 
penitentiary  for  the  last  four  or  five  years  was  not.  competent 
and  admissible  evidence  to  prove,  or  tend  to  prove,  any  issue 
raised  in  this  case,  hence  no  groimd  of  objection  to  its  admissi- 
bility was  required. 

This  is  a  case  depending  alone  for  conviction  upon  circumstan- 
tial evidence.  The  rules  applicable  to  such  a  case  should  be 
given  in  charge  to  the  jury.  This  was  not  done,  which  was 
error. 

For  the  errors  above  noticed,  the  judgment  is  reversed  and 

the  cause  remanded. 

Reversed  and  remanded^ 

Opinion  delivered  February  1, 1888. 


No.  2426. 
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opinion  in  extenso,  and  the  statement  of  the  case  for  proof  deTeloped  on 
a  trial  for  horse-theft,  which,  raising  the  defense  of  mistake  of  fact  on 
the  part  of  the  aoonsed  in  asserting  claim  to  the  animal  alleged  to  liaTe 
been  stolen,  demanded  of  the  trial  court  the  submission  of  that  issue  to 
the  Jury  under  proper  instructions.  Note  also  that,  in  view  of  the  prooC» 
the  trial  court  having  ref  ased  the  accused  a  continuance^  should  bsTS 
awarded  him  a  new  trial. 

Appeal  from  the  District  Court  of  McCuIIocIl    Tried  below 
before  the  Hon.  J.  C.  Randolph. 

The  indictment  in  this  case  charged  the  appellant  and  John 
Oriswell  jointly  with  the  theft  of  a  horse,  the  property  of  B.  F. 
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Bosser,  in  McCuUoch  county,  Texas,  on  or  about  April  30, 1885. 
A  severance  being  awarded,  the  defendant  was  first  placed 
upon  trial,  which  resulted  in  his  conviction,  with  a  term  of  five 
years  in  the  penitentiary  assessed  against  him  as  a  punishment 
B.  F.  Kosser  was  the  first  witness  for  the  State.  He  testified 
that  he  lived  in  McCuUoch  county,  and  had  lived  there  since 
the  tail  of  1881.  The  animal  mentioned  in  the  indictment  was 
foaled  in  the  spring  of  1881,  in  Ellis  county,  Texas,  where  the 
witness  then  lived,  was  the  issue  of  a  m^re  owned  by  him,  and 
was  his  property.  Witness  moved  from  Ellis  coimty  to  Dublin, 
in  Erath  county,  in  the  summer  of  1881,  taking  the  colt  with 
him.  Three  months  later  he  moved  the  animal  described,  with 
others,  to  Cow  creek,  in  McCuUoch  county,  Texas.  The  wit- 
ness's son  and  his  son's  uncle  placed  witness's  brand  on  the  said 
animal,  that  brand  being  ML  connected,  under  a  half  circle,  on 
the  left  shoulder.  The  animal  was  an  unmarked  white  mare, 
and  was  one  year  old  when  she  ran  on  Cow  creek.  From  Cow 
creek  the  animal  drifted  to  Deep  creek,  in  McCuUoch  county, 
a  few  mUes  from  Cow  creek,  and  took  up  and  ran  with  a  bundi 
of  D.  M.  White's  horses.  Witness  being  satisfied  with  that 
range  did  not  move  her.  White  and  others  advised  witness 
periodically  about  the  animal.  In  the  year  1884  the  witness  re- 
ceived information  that  the  brand  on  his  animal  had  been 
changed  by  the  addition  of  a  left  hand  curve  to  the  bottom  of' 
the  first  stroke  of  the  M,  making  the  brand  JML  connected,  with 
a  half  circle  over  it,  and  that  a  diagonal  bar  had  been  run 
through  the  letters,  and  that  the  figure  3  had  been  branded  on 
the  animal's  left  thigh.  The  3  brand,  curve  and  diagonal  bar 
were  fresh  brands  in  1884.  In  AprU,  1885,  the  mare  was  missed 
from  her  accustomed  range.  Witness  then  searched  for  the 
animal  and  found  her  at  the  house  of  John  CrisweU,  the  brother 
of  this  defendant,  who  i6  jointly  indicted  with  him.  The  mare 
was  then  in  John  Criswell's  yard,  within  a  few  feet  of  his  door. 
Witness  recognized  her  at  a  distance  of  one  himdred  yards. 
Mr.  Pete  Kem  was  with  witness.  Witness  and  Rem  got  off  their 
horses  and  went  to  the  mare  and  examined  her,  though  witness 
knew  her  at  once  by  her  fiesh  marks,  movement,  size  and  shape. 
She  was  then  branded  half  circle  JML,  connected,  and  barred 
across  on  the  left  shoulder,  and  the  figure  3  and  a  circle  within 
•a  circle  and  under  bar  on  the  left  thigh,  and  had  been  marked 
with  a  split  in  each  ear.  At  this  time  the  bar  across  the  3,  and 
circle  in  a  circle  with  imder  bar  brands  were  fresh.    Witness  at 
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once  took  possession  of  his  mare,  took  her  home,  and  still  has 
her.  No  one,  so  far  as  witness  know6,  has  ever  set  up  a  claim 
to  her  since  he  recovered  her.  The  animal  described  belonged 
to  the  witness,  and  was  taken,  without-witness's  consent,  off  her 
accustomed  range,  about  April,  1885.  John  Criswell's  wife  and  a 
boy  were  in  the  yard  when  witness  took  posses^n  of  his  mare. 

D.  M.  White  testified,  for  the  State,  that  he  knew  defendant 
and  his  brother,  John  Criswell,  in  1884  and  1885.  Defendant  and 
John  Criswell  were  partners  and  owned  horse  stock  in  the  circle 
within  a  circle  with  under  bar  brand — ^the  left  thigh  being  the 
branding  place.  Defendant  lived  within  two  miles  of  witness, 
but  his  brother  John  lived  several  miles  distant.  Prior  to  and 
during  1884,  and  in  the  spring  of  1885,  a  bunch  of  horses  belong- 
ing to  witness  ran  on  Deep  creek,  in  McCuUoch  coimty.  During 
the  spring  of  the  last  mentioned  year,  a  gray  mare  branded  ML 
connected,  under  a  half  circle,  belonging  to  B.  F.  Rosser,  ran 
with  the  witness's  said  bunch  of  horses  on  Deep  creek.  She  was 
then  between  three  and  four  years  (Ad.  During  the  winter  of 
1884,  the  witness  noticed  that  somebody  had  mutilated  Rosser*8 
brand  on  that  mare  by  running  a  bar  through  it,  and  by  adding 
a  left  hand  curve  to  the  first  stroke  of  the  M,  and  had  fresh 
branded  the  figure  three  on  the  left  thigh.  Witness  saw  that 
mare  on  the  range  every  day  or  two  until  about  April,  1885. 
Some  time  after  these  changes  had  been  made  in  the  brand,  the 
witness  and  defendant,  in  hunting  horses  together,  came  across 
this  mare  with  some  of  witness's  horses,  and  witness  asked 
defendant  if  he  knew  who  owned  that  mare.  He  replied  that  he 
did,  and  asked  witness  to  permit  her  to  nm  with  his  horses. 
After  that,  whenever  defendant  met  witness  he  would  ask  about 
that  gray  mare,  and  always  claimed  her  as  his  property.  De- 
fendant and  his  brother  John  claimed  the  figure  3  and  the  two 
circle  brand.  Witness  missed  the  said  mare  from  the  range 
about  April  10,  1886. 

Rufus  Jones  testified,  for  the  State,  that  in  April,  1885,  he  met 
John  Criswell  in  the  road  about  two  miles  from  and  going  to- 
wards his  place.  He  was  riding  a  gray  mare  about  four  years 
old,  branded  JML  connected,  under  a  half  circle  with  a  bar 
through  it,  on  the  left  shoulder,  and  the  figure  3  on  the  left 
thigh.  Defendant  and  John  Criswell  were  brothers  and  were 
partners  in  the  stock  business,  and  claimed  the  two  circle  horsa 
brand. 

Peter  Rem  testified,  for  tlie  State,  that  in  April,  1885,  he  went 
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with  Mr.  Rosser  to  hunt  his  certain  gray  mare.  They  found  her 
in  the  yard  at  the  residence  of  John  Criswell.  She  was  then 
marked  and  branded  in  the  manner  stated  by  the  witness  Rosser. 
Witness  and  Rosser  took  the  mare  from  John  Oris  well's  yard, 
Mrs.  John  Criswell  and  a  boy  being  present. 

C.  M.  Rosser,  the  son  of  the  prosecuting  witness,  testified,  for 
the  State,  that  he  knew  the  animal  described  in  the  indictment, 
and,  with  the  assistance  of  his  uncle,  he  placed  her  in  his  fath- 
er's brand  when  she  was  a  colt.  He  saw  her  often  when  she  ran 
on  her  range  on  Cow  creek,  and  afterwards  when  she  ran  on  the 
range  on  Deep  creek.  When  he  branded  her,  the  witness  re- 
marked that,  making  a  poor  job  of  it,  by  making  the  brand 
wider  than  it  ought  to  be,  he  would  always  know  that  mare. 
Witness  also  knew  her  by  her  flesh  marks,  and  recognized  her  at 
once  when  she  was  brought  home  from  John  Cr  is  well's  by  his 
father  and  Mr.  Rem,  although  her  brands  had  been  changed  in 
the  manner  stated  by  them,  and  her  ears  had  been  split. 

The  State  rested. 

Jake  Lindley,  the  defendant's  lirst  witness,  testified  that  he 
knew  the  two  Criswells  and  D.  M.  White.  He  knew  the  stock 
and  the  brands  of  the  Criswells  when  their  stock  ran  on  Deep 
creek,  where  D.  M.  White's  stock  ran.  Witness  lived  on  that 
range,  and  hunted  it  for  stock  during  1884  and  1885,  and  during 
that  time  he  often  saw  two  different  white  or  gray  mares  branded 
with  the  figure  3  on  the  left  thigh.  Witness  thought  that  each 
of  those  mares  had  other  old  brands  on  them,  but  could  not  be 
certain  of  more  than  that  the  3  on  each  was  the  holding  brand. 
Witness  several  times  saw  those  two  mares  on  the  range,  and 
once  together  with  White's  horses.  The  two  animals  were  near 
but  not  quite  of  the  same  size.  Hull  was  with  witness  once  when 
he  saw  the  two  animals.  Defendant  told  witness  that  the  3  brand 
on  the  left  thigh  was  his,  and  that  he  claimed  stock  in  that  brand. 

James  Price  testified,  for  tlie  defense,  that  in  1884  and  1885  lie 
lived  in  McCulloch  county,  about  six  miles  distant  from  D.  M. 
White's  place,  and  during  those  years  he  hunted  stock  on  the 
Deep  creek  range.  On  .-several  different  occa'^ions  during  those 
years  he  saw  two  different  gray  mares  on  that  range,  both  of 
which  were  branded  3  on  the  left  thigh.  They  were  not  exactly 
alike,  one  being  a  lighter  gray,  and  very  near  white,  and  the* 
other  very  near  an  iron  gi*ay,  with  brown  legs,  mane  and  tail. 
Defendant  and  R.  C.  Russell  both  claimed  the  3  on  the  left  thigh 
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brand.    K.  C.  Russell  moved  to  New  Mexico  in  the  spring  of  1884, 
and,  so  far  as  witness  knows,  still  lives  there. 

The  defendant's  motion  for  continuance  set  up  that  defendant 
expected  to  prove  by  one  Bobo,  if  awarded  a  continuance  to  pro- 
duce him,  that  one  R.  C.  Russell  claimed  the  mare  alleged  to  be 
stolen;  that  said  mare  was  branded  with  the  brand  commonly 
known  as  R.  C.  Russell's  brand;  that  for  two  years  before  her  al- 
leged theft  the  said  mare  ran  with  the  said  Russell's  horses,  and 
that,  prior  to  the  alleged  theft,  the  said  Russell,  in  the  presence 
of  the  said  Bobo,  sold  the  said  mare  to  John  Criswell,  the  defend- 
ant's brother  and  partner.  By  the  absent  witness  Cochran,  the 
defendant  expected  to  prove  that  he,  Cochran,  heard  R.  C.  Russell 
claim  the  mare  involved  in  this  prosecution,  and  offer  to  sell  her 
to  John  Criswell. 

Burleson  &  HarriSy  for  the  appellant. 

W.  L.  Davidson^  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  Appellant  and  his  brother,  John 
Criswell,  were  jointly  indicted  for  the  theft  of  a  mare,  the  prop- 
erty of  one  Rosser.  They  severed  at  the  trial,  and  this  appel- 
lant was  put  first  upon  trial  and  was  convicted.  The  inculpa- 
tory evidence  against  this  defendant  was  that  he  and  his 
brother  John  were  partners  in  the  stock  business,  and  owned  a 
joint  brand,  which  brand  was  placed  by  some  one  upon  the 
animal  in  question,  and  at  the  same  time  the  brand  of  Rosser, 
which  was  upon  her,  was  defaced  and  altered;  that  the  mare 
ranged  with  the  stock  of  one  White,  who  lived  within  two  miles 
of  appellant,  that  appellant  and  his  brother  John  frequently 
hunted  stock  in  said  range,  and  that,  after  the  mare  was  put 
into  their  brand  as  above  stated,  this  appellant  claimed  the  mare 
as  his  and  frequently  asked  White  how  she  was  doing.  This 
change  of  the  brands  was  made  in  the  fall  of  1884,  and  the 
animal  was  taken  from  her  range  and  recovered  by  Rosser  from 
the  possession  of  John  Criswell,  appellant^s  co-defendant,  in 
May,  1885.  No  explanation  as  to  the  character  of  their  claim  to 
and  possession  of  the  animal  was  made  by  either  of  the  defend- 
ants. There  does  not,  however,  appear  to  have  been  any 
attempt  on  the  part  of  either,  and  e^^pecially  this  appellant,  to 
oonceiil  the  fact  that  he  or  they  did  claim  the  animal. 

Before  announcing  ready   for    trial,    the    appellant    made    a 
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motion  for  a  continuance,  which  was  overruled,  the  purpose  of 
which  was  to  prove  by  the  absent  witness  that  one  Russell  owned 
^nd  claimed  the  mare,  and  had  sold  her  to  the  co-defendant 
John  Criswell. 

On  his  trial  this  appellant  proved  by  two  witnesses  that 
there  were  in  fact  two  gray  mares,  resembling  each  other  and 
branded  in  the  same  '' holding"  brand,  running  on  the  same 
range  together,  near  White's,  and  that  this  ''holding"  brand 
was  this  appellant's  and  Russell's. 

Evid^tly  the  defense,  so  far  as  this  appellant  was  concerned, 
was,  that  the  mare  was  taken  by  mistake;  that  when  defendant 
told  White  the  mare  was  his  and  asked  White  to  look  after  her, 
he,  appellant,  was  alluding  to  and  speaking  of  the  Russell  and 
not  the  Rosser  mare,  and  that  in  truth  and  in  fact  he  had  never 
intended  to  assert  a  claim  of  ownership  in  but  the  Russell  mare. 
His  defense  being  a  mistake  of  fact,  the  court  should  have  sub- 
mitted that  issue  to  the  jtiry  by  proper  instructions,  which  was 
not  done.  In  support  of  his  defense,  when  the  evidence  which 
he  adduced  at  the  trial  was  again  considered  in  connection  with 
his  application  for  a  continuance  on  the  motion  for  a  new  trial, 
we  think  it  apparent  that  the  court  should  have  granted  the  lat- 
ter motion. 

The  judgment  is  reversed  and  the  cause  remanded  for  a  new 
trial. 

Reversed  and  remanded. 

Opinion  delivered  February  1, 1888. 


No.  2432. 
Isaac  Gray  v.  The  Statb. 

1.  Pbactice— WrrNBSS  —It  is  oxt^resely  provided  by  statute  that  **penon8 
charged  as  principals,  accomplices  or  accessaries,  whetber  in  the  aame 
indictment  or  different  indictments,  can  not  be  introdnoed  as  witneeses 
for  one  another.** 

S.  Samjb— Thbft— RBCsrv^iiTtt  Stolen  Propkrty,  Ksowise  it  to  bb 
Stolen  is,  under  the  law  of  this  State,  a  separate  and  distinct  oilensa 
from  theft,  and  a  party  indicted  for  theft  can  not,  under  that  indfctraent, 
be  convicted  of  receiving  stolen  property,  knowing  It  to  be  stolen. 


Digitized  by 


Google 


612  24  Texas  Court  of  Appeals.  [Galvestoa 

Statement  of  the  case. 


8.  8amr— AccBSSART.— SaMivisioQ  2  of  article  87  of  the  PenaJ  Code  pro- 
Yidrs  that  ''relations  in  the  aaeendinjc  or  descending  line  by  oonsangaio- 
Ity  or  aflSoity  can  not  be  accessaries.  ^ 

4.  Same— EviDBNCB— Case  Stated.— On  his  trial  for  theft  of  loetproperty^ 
the  defendaot  offered  one  Nancy  Gray  as  a  witnet^s  in  his  behalf.  ThS 
State  objected  to  the  competency  of  the  proposed  witness  apon  the 
groiind  that  a  separate  indictment  was  petiding  agaiost  her,  wherein  she 
was  charged  with  receiving  and  concealing  the  stolen  property  for  the 
theft  of  which  the  defendant  was  on  trial.  The  objection  was  sastained 
by  the  trial  court.  The  eyidence  disclosed  that  the  proposed  witness 
was  the  mother  of  the  defendant.  In  view  of  the  roles  above  annooneed, 
it  is  held  that,  inasmuch  as  the  witness  was  not  charged  as  a  principal 
accomplice  or  accessary  in  the  theft,  she  was  a  competent  witness,  atd 
the  trial  court  erred  in  holding  her  incompetent. 

Appeal  from  the  District  Court  of  Brazos.  Tried  below  be- 
fore the  Hon.  John  N.  Henderson. 

The  conviction  in  this  case  was  for  the  felonious  theft  of  money, 
and  the  penalty  assessed  against  the  appellant  was  a  term  of  two 
years  in  the  penitentiary. 

Otto  Oldham  was  the  first  witness  for  the  State.  He  testified 
that  he  lived  in  Burleson  county,  Texas.  On  or  about  December 
20,  1886,  he  went  to  the  town  of  Bryan,  in  Brazos  county,  taking 
with  him  four  bales  of  cotton,  which  he  sold.  The  money  he  re- 
ceived for  the  cotton  he  placed  in  his  pocket  book,  and  he  placed 
his  pocket  book  in  the  side  pocket  of  his  coat.  He  did  this,  he 
thought,  in  Mr.  Koppe's  store.  Tbe  money,  together  with  some 
his  brother  gave  him  to  take  home,  amounted  to  one  hundred 
and  thirty  dollars  in  United  States  currency,  the  bills  being  of 
the  denominations  of  five,  ten  and  twenty  dollars.  Having 
placed  his  pocket  book  and  money  in  his  pocket,  the  witness  got 
on  his  horse  at  Kopp^'s  store  and  started  home.  When  he  had 
traveled  a  mile  or  a  mile  and  a  half  on  his  way  home,  the  witness 
missed  his  pocket  book  and  money,  and  went  back  to  town  to 
look  for  it.  He  inquired  for  it  at  Koppe's  store,  and,  aided  by 
others,  looked  for  it  about  those  premises.  Failing  to  find  his 
property  at  Koppe's,  he  went  to  Garth's  gin  and  warehoi  • 
where  he  thought  he  might  have  dropped  it,  but  he  failed  to  find 
it  at  either  of  those  places.  Witness  then  went  home,  and  re- 
turned to  Bryan  on  the  next  day,  when  he  reported  his  loss  to 
City  Marshal  Carr  and  Policeman  Bishop,  who,  during  the  course 
of  the  day,  returned  to  the  witness  ninety  dollars  in  United 
States  bills  of  d3nominations  corresponding  with  some  of  those 
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lost  by  witness.  Those  bills  looked  like  some  of  the  bills  lost  by 
witness,  but  witness  could  not  positively  identify  them  as  the 
same.  The  money  returned  to  the  witness  by  the  police  officers 
was  taken  by  them  from  the  defendant.  Policeman  Bishop  was 
the  officer  who  returned  the  ninety  dollars  to  witness.  Witness 
-could  neither  read  nor  write,  but  could  tell  the  value  of  a  United 
States  currency  bill  by  the  figures  on  the  same. 

Cliff  Harris  testified,  for  the  State,  that  he  lived  in  the  town  of 
Bryan,  and  was  a  clerk  in  Mr.  Koppe's  store.  He  knew  Otto 
Oldham,  who,  on  or  about  December  15,  1886,  in  Koppe's  store, 
showed  him  some  United  States  currency  notes  or  bills.  Witness 
saw  Oldham  put  that  money  in  his  pocket  book,  and,  according 
to  his  recollection,  Oldham  then  placed  the  pocket  book  in  the 
right  hand  side  pocket  of  his  coat.  About  an  hour  after  he  left 
the  store  he,  Oldham,  returned  and  said  that  he  had  lost  his 
pocket  book  and  money.  Witness  helped  Oldham  hunt  for  the 
money  about  the  store,  but  they  failed  to  find  it,  and  Oldham 
left.  He  returned  the  next  morning,  and  witness  advised  him  to 
•consult  the  police  about  his  loss.  The  defendant,  on  the  day  of 
Oldham's  loss,  was  working  about  Koppe's  store.  Shortly  after 
Oldham  left,  after  returning  to  the  store  and  reporting  his  loss, 
the  defendant  left,  going  out  at  the  back  door.  Witness  told  the 
porter  to  call  him  back,  which  the  porter  did,  but  defendant  did 
not  stop,  nor  did  he  ever  come  back  to  gdt  his  pay. 

A.  B.  Carr,  city  marshal  of  Bryan,  in  December,  1886,  testi- 
fied, for  the  State,  that  some  time  during  that  month  the  prose- 
cuting witness,  Oldham,  reported  to  him  that  he  had  lost  a  pocket 
book  containing  some  money.  Witness  then  learned  that  the 
defendant  was  seen  to  have  a  five  dollar  bill  on  the  evening  be- 
fore, and  he  sent  Policeman  Bishop  after  him.  Bishop  brought 
the  defendant  to  witness,  and  witness  had  a  talk  with  him  about 
Oldham's  money.  Witness  thought  that  defendant  admitted 
that  he  foimd  some  money  on  the  evening  before.  Witness  told 
defendant  that  he  had  better  go  and  get  the  money,  and  that  he 
thought  it  would  be  all  right  if  he  would  produce  the  money. 
Defendant  and  Bishop  then  went  off  and  soon  returned  together, 
bringing  ninety  dollars  in  United  States  currency.  Defendant 
then  told  witness  that  he  had  spent  a  part  of  the  money  he  found. 
The  sum  he  claimed  to  have  spent,  added  to  the  ninety  dollars 
he  returned,  amounted  to  within  eight  or  ten  dollars  of  the 
amoimt  Oldham  claimed  to  have  lost.    Witness  was  not  sure 
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that  defendant  claimed  to  have  found  the  money,  but  such  was- 
his  impression. 

J.  M.  Bishop  testified,  for  the  State,  that,  in  December,  1886, 
he  was  a  member  of  the  police  force  of  the  town  of  Bryan. 
During  that  month  he  was  called  upon  to  assist  Mr.  Oldham  in 
his  search  for  his  lost  pocket  book  and  money.  Witness  took 
the  defendant  to  Marshal  Carr,  and,  after  Caries  interview  with 
defendant,  he  took  defendant  to  the  house  of  his  mother,  one 
Nancy  Gray.  Nancy  was  not  at  home,  but  was  soon  found  at 
the  house  of  a  neighbor.  Before  Nancy  was  called,  the  defend- 
ant looked  in  a  trunk,  but  failed  to  find  the  money.  Nancy  was 
then  brought  to  the  house,  and  defendant  told  her  to  get  the 
money  he  had  given  her.  Thereupon  Nancy  thrust  her  hand 
into  a  pocket  in  her  underskirt  and  produced  ninety  dollars, 
which  she  handed  to  witness.  The  witness  after  counting  the 
money  asked  the  defendant  where  the  pocket  book  and  papers 
were.  Defendant  made  no  reply  to  this  question,  but  his  mother, 
the  said  Nancy,  replied  either  that  she  had  burned  them  or  that 
she  had  advised  the  defendant  to  burn  them,  witness  could  not 
remember  which.  Defendant  at  that  time  was  not  in  arrest,  but 
had  accompanied  the  witness  to  Nancy's  house  of  his  own  free 
will  and  accord.  Defendant  surrendered  the  ninety  dollars  wil- 
lingly, and  told  witness  that  he  found  it  on  one  of  the  streets  of 
Bryan. 

The  State  rested. 

Frank  Ellis  was  the  first  witness  for  the  defense.  He  testified 
that,  on  the  day  Oldham  was  said  to  have  lost  his  money,  he, 
witness,  was  at  work  at  Koppe's  store.  Witness  saw  the  finding^ 
of  the  money  by  the  defendant,  at  the  back  of  Koppe's  store. 
He  saw  the  defendant  stoop,  pick  up  something,  and  then  cross 
the  ditch  which  was  at  the  rear  of  said  store.  Witness  then 
asked  him  what  he  had  found.  Defendant  made  no  attempt 
at  concealment,  but  replied  at  once  that  he  had  found  some 
money.  The  witness  at  that  time  was  stacking  oats  at  the  rear 
of  Koppe's  store,  about  ten  feet  distant  from  the  building.  He. 
did  not  see  the  object  picked  up  by  defendant,  and  could  not  say 
that  it  was  or  was  not  a  pocket  book.  This  was  on  Friday.  Wit- 
ness said  nothing:  to  Mr.  Harris  about  seeing  the  defendant  find 
the  money,  though  he  saw  Harris  and  Oldham  hunting  for  lost 
money.  Witness  saw  Oldham  before  defendant  found  the  money. 
Oldham  passed  out  of  the  back  door  of  Koppe's  store,  crossed 
the  ditch  about  where  the  defendant  afterward  found  the  money,. 
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mounted  his  horse  and  started  home.  He  appeared  to  be  drunk. 
Defendant  was  at  that  time  working  about  Koppe's  store,  and 
was  in  as  good  a  position  as  the  witness  to  see  Oldham  when  he 
left  Koppe's  store,  crossed  the  ditch,  mounted  his  horse  and  rode 
off. 

Jerry  Simpson  testified,  for  the  defense,  that  defendant  was 
not  hired  to  work  at  Koppe's  store  on  the  day  that  Oldham  lost 
his  money.  Witness  was  at  the  said  store  on  that  day,  and  was 
there  when  Oldham  came  back  and  looked  for  his  money.  Frank 
Ellis  helped  him  look  for  it. 

The  defense  closed. 

The  motion  for  new  trial  raised  the  question  discussc J  in  the 
opinion. 

J.  A.  Buckholts,  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  Appellant  was  charged,  tried  and 
convicted  in  the  lower  court  for  the  theft  of  money  over  the 
value  of  twenty  dollars,  the  property  of  one  Otto  Oldham.  As 
made  by  the  evidence  the  case  was  one  of  theft  of  property 
which  .had  been  lost  by  the  owner. 

There  is  but  one  bill  of  exceptions  in  the  record.  Defendant 
proposed  to  introduce  as  a  witness  in  his  behalf  one  Nancy  Gray, 
to  whose  competency  the  district  attorney  objected  because  the 
said  witness  was  indicted  in  the  district  court  and  was  being 
prosecuted  for  receiving  and  concealing  the  same  money  stolen 
by  defendant  and  for  which  he  was  on  trial,  knowing  it  to  have 
been  stolen;  and  in  support  of  the  objection  produced  the  indict- 
ment. The  court  sustained  the  objection  and  excluded  the  wit- 
ness. 

Our  statute  expressly  provides  that  * 'persons  charged  as  prin- 
cipals, accomplices  or  accessaries,  whether  in  the  same  indict- 
ment or  different  indictments,  can  not  be  introduced  as  witnesses 
for  one  another."  (Code  Grim.  Proc  ,  art.  731.)  Under  repeated 
decisions  of  this  court,  receiving  stolen  property  knowing  it  to  be 
stolen  is  a  separate,  distinct  and  substantive  offense  from  theft, 
and  a  party  under  an  indictment  for  theft  can  not  be  prosecuted 
and  convicted  for  receiving  stolen  property  knowing  it  to  have 
been  stolen.  (Penal  Code,  art.  743;  Brown  v.  The  State,  15  Texas 
Ct.  App.,  531;  Gaither  v.  The  State,  21  Texas  Ct.  App.,  527.) 
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There  is  no  claim  that  Nancy  Gray  was  a  principal  or  an  ac- 
complice in  the  theft.  (Penal  Code,  arts.  74  and  79.)  She  was  de- 
fendant's mother,  as  shown  by  the  evidence,  and,  though  the 
crime  with  which  she  was  charged  would  come  near  to  bring  her 
within  our  statutory  definition  of  an  accessary  (Penal  Code,  art. 
86),  she  was  not  and  could  not  be  an  accessary  in  the  crime  on 
account  of  the  fact  that  she  was  defendant's  mottier.  It  is  ex- 
pressly declared  by  statute,  that  ''relations  in  the  ascending  or 
decending  line  by  consanguinity  or  affinity  can  not  be  accessa- 
ries."   (Penal  Code,  art.  81,  sub  div.  2.) 

If  she  was  not  charged  as  a  principal,  accomplice  or  accessary 
in  the  theft,  then  she  was  a  competent  witness.  We  think  it 
clear  that  she  was  not  so  charged,  and  that  the  court  erred  in 
holding  her  incompetent. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Revei'sed  and  remanded. 

Opinion  delivered  February  1^  1888. 


No.  2347. 
Steve  Blakely  v.  The  State. 

1.  Accessary— Ikdictmbkt— See  theopinioa  for  an  indiotment  held  Buffl- 

oieot  to  charfre  the  accused  as  an  accessary  to  murder,  as  accessary  is  de- 
fined by  article  86  of  the  Penal  Code. 

2.  Pamr— Definition.— ''Anacces^aryisooe  who  knowing  that  an  offensehas 

been  committed  conceals  the  offender  or  gives  him  any  other  aid  in  order 
that  he  may  evade  an  arrest  or  trial  or  the  execution  of  his  senteoce. 
But  no  person  who  aids  an  offender  in  making  or  preparing  his  defeuse 
at  law,  or  procures  him  to  be  bailed  though  he  afterwards  escape,  sha  i 
be  considered  an  access^ary/^  It  is  not  essential  under  this  definition  that 
the  aid  rendered  to  the  criminal  shall  be  of  a  character  to  enable  the 
criminal  to  effect  his  personal  escape  or  concealment,  but  it  is  suffident 
if  it  enables  him  to  elude  present  arrest  and  prosecution.  The  facts  upon 
which  the  indictment  in  this  case  was  based  were  that  immediately  after 
the  commission  of  the  homicide  by  the  principal  he  and  the  defendant 
had  a  retired  private  consultation,  after  which  the  principal  mounted  a 
horse  and  disappeared,  and  the  defendant  charged  the  only  two  oth^ 
witnesses  present  to  testify  on  the  inquest  to  a  statement  fabricated  by 
himitelf,  to  the  end  that,  upon  final  trial,  the  principal  might  beacqait- 
ted  or  released  on  nominal  bond.  Held^  that  tuch  facta  would  ooosti- 
tnte  the  defendant  an  accessary  within  the  purview  of  the  statute. 
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Zl  Samv. — Tliat  the  facts  above  stated,  if  proved,  would  oonstitote  the 
offense  of  subornation  of  perjury,  xvould  not  defeat  the  prosecution  of 
the  accused  as  an  accessary  to  murder. 

4.  Same— AccoMPLiCB  Thstiscoxt.— Under  the  rales  of  practice  obtaining 

in  this  State,  a  conviction  can  n<^t  be  had  upon  tbe  testtmooy  of  an  ac- 
complice unless  it  be  stronsrly  corroborated  by  other  evidence;  and  an 
accomplice  can  oeither  corroborate  himself  nor  another  accomplice.  An- 
other rule  is  that  if  a  witoess  implicates  himself  in  the  offense  it  is  imma- 
terial that  he  claims  to  have  been  coerced — no  matter  what  his  motive, 
if  he  -Kgrees  to  and  does  participate  in  the  offense,  he  is  an  accomplice  or 
particeps  criminis. 

5.  Same— Case  Statkd—Fact  Case— The  issue  in  this  case  was  whether 

the  defendant  fabricated  tbe  narrative  of  the  homicide  committed  by  bis 
principal,  which  was  related  upon  the  inquest  over  the  de&ased  by  the 
witnesses  who  ti'Stified  ag^ainst  bim  on  this  trial.  That  issue  was  sup- 
ported only  by  the  uncorroborated  testimony  of  the  two  witnesses  who 
claimed  that  they  testified  to  the  fabricated  statement  upon  the  inquest 
because  commanded  to  do  so  by  tbe  defendant,  and  because  they  were 
in  fear  of  the  defendant  %nd  his  principal.  Held  that,  in  the  absence  of 
eorroborating  testimony,  the  evidence  is  insufficient  to  support  this  con- 
Tktion. 

Appeal  from  the  District  Court  of  Falls.  Tried  below  before 
the  Hon.  Eugene  Williams. 

The  indictment  in  this  case  charged  the  appellant  as  an  acces- 
sary to  the  murder  of  D.  Daffin,  by  Erasmus  May  in  Falls  coim- 
^y,  Texas,  on  the  third  day  of  July,  1884.  The  trial  of  the  ap- 
pellant resulted  in  his  conviction,  and  his  punishment  was  as- 
sessed at  a  term  of  five  years  in  the  penitentiary. 

It  was  fully  proved,  and  not  controverted,  that  the  deceased, 
D.  Daffin,  was  shot  and  almost  instantly  killed  by  Erasmus  May. 
at  a  hay  camp,  in  Falls  county,  on  the  day  alleged  in  the  indict- 
ment. Deceased's  father  testified  that  deceased,  at  the  time  he 
was  killed,  was  about  twenty-one  years  old,  well  grown  and 
stout,  and  weighed  about  one  hundred  and  seventy-five  pounds. 
Witness  reached  the  hay  camp  an  hour  or  two  after  the  killing, 
and  found  the  body  of  deceased  lying  on  his  back,  near  the  cook 
house,  and  about  thirty  feet  from  the  tent.  Deceased's  right 
hand  lay  across  his  breast,  with  a  knife  lying  loosely  in  it.  It 
was  a  pocket  knife,  with  a  blade  open  and  about  three  inches 
long.  Witness  saw  no  blood  on  the  knife.  The  body  was  not 
moved  while  witness  remained.  Of  his  own  knowledge  the  wit- 
ness could  not  say  who  killed  his  son.    There  was  but  one  woimd 
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on  the  body.    It  was  a  gun  shot  wound,  and  the  ball  entered  be- 
low the  left  nipple  and  passed  directly  through  the  body. 

Doctor  Whatley,  for  the  State,  testified  that  he  was  a  brother- 
in-law  of  the  deceased,  and  reached  the  latter's  body  after  life 
was  extinct.  He  noticed  a  knife  in  the  deceased's  hand,  which 
was  lying  across  his  body.  There  was  no  blood  on  the  knife. 
Witness  believed  that  the  deceased,  if  he  had  the  knife  in  his 
hand  at  the  time  he  was  shot,  would  have  dropped  it  instantly. 
Shot  as  he  was,  any  man  would  have  instantly  dropped  anythmg 
in  his  hands. 

N.  Stallworth,  for  the  State,  testified  that  he  was  a  justice  of 
the  peace  of  Falls  county,  in  1884,  and  he  was  notified  of  the 
killing  of  the  deceased  on  the  morning  it  occurred.  He  sum- 
moned a  jury  of  inquest  and  went  to  the  scene  of  the  homicide, 
reaching  there  about  ten  or  eleven  o'clock  in  the  forenoon.  A 
number  of  people  were  there,  and  among  them  were  defendant 
and  Frisby  Henderson  and  Alf .  Nelson,  but  May  was  not  there. 
The  body  of  the  deceased  lay  upon  the  back,  with  one  ha^  by 
his  side  and  the  other  across  his  breast,  with  a  knife,  not  grasped, 
but  lying  in  it  loosely  between  his  fingers  and  body.  The  point 
of  the  knife  was  down,  and  was  caught  in  a  fold  of  deceased's 
shirt.  Witness  could  not  say  whether  the  body  had  been  moved; 
•there  were  no  marks  indicating  that  it  had,  and  he  saw  no  blood 
except  where  it  lay.  There  was  but  one  wound  on  it,  and  that 
was  where  a  ball  had  entered  below  the  left  nipple  and  passed 
straight  through  the  body.  Defendant,  Frisby  Henderson  and 
Alf.  Nelson  testified  at  the  inquest.  The  proceedings  at  the  in- 
quest were  handed  to  the  district  clerk  by  witness,  and  he  had 
not  seen  them  since,  uor  could  he  say  where  they  were.  There 
was  no  blood  on  the  knife.  The  body  lay  about  twenty  feet  from 
the  tent,  with  the  feet  pointed  diagonally  towards  the  mouth  of 
the  tent.  The  wire  cutter  was  thirty  or  forty  feet  from  the  tent, 
and  the  wagon  about  the  same  distance.  A  mesquite  tree  stood 
about  five  feet  from  the  southeast  comer  of  the  tent,  which  was 
about  eight  or  ten  feet  long  by  five  or  six  in  width.  Frisby  Hen- 
derson, Alf.  Nelson  and  defendant  testified  before  the  jury  of  in- 
quest, and  their  statements  were  substantially  the  same,  and 
favorable  to  May.  In  effect,  their  testimony  was  that,  on  the 
morning  of  the  killing,  the  deceased  (who  was  the  foreman  of 
the  party)  came  to  the  hay  camp  and  told  Alf.  Nelson  to  go  and 
catch  the  mules,  which  were  grazing  some  distance  away.  Nel- 
son started  off,  and  deceased  ordered  May  to  help  Nelson  catch 
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the  mules.  May  tried  to  find  a  rope,  but  could  find  none,  and  so 
told  the  deceased,  who  immediately  said  to  May:  **You  G — d 
d — d  son  of  a  bitch,  I'll  make  you  make  a  rope,"  and  ran  to  the 
wagon  and  assaulted  May  with  a  knife,  cutting  May's  shirt  in  two 
places  before  May  could  get  out  of  his  reach.  May  then  ran 
around  the  tent,  the  deceased  pursuing  and  cutting  at  him  with 
his  knife,  and,  as  May  ran  by  the  tent,  he  snatched  a  pistol  from 
the  tent,  and  while  in  a  stooping  position  pointed  the  pistol 
around  his  left  arm,  without  rising  to  an  erect  position,  and  fired 
back  as  he  ran,  the  ball  taking  effect  in  the  body  of  the  deceased. 
The  deceased  then  stopped,  stepped  back  a  few  steps  and  sat 
down,  lay  back  and  died  in  about  ten  minutes.  Defendant,  after 
saddling  a  horse,  left  camp  to  go  for  Mr.  Mark  Harwell,  for 
whom  the  deceased  and  the  others  were  cutting  hay.  The  jury 
of  inquest  returned  a  verdict  of  justifiable  homicide,  and  no 
warrant  was  then  issued  for  the  arrest  of  May.  A  few  days  after 
the  inquest  May  voluntarily  surrendered,  and  witness  put  him 
under-  a  nominal  bond  to  await  the  action  of  the  grand  jury. 
May  compUed  with  the  bond,  but  the  next  grand  jury  found  no 
indictment  against  him.  He  had  not  left  the  county,  so  far  as 
witness  knew,  but  was  out  of  the  way  when  the  inquest  was  held. 
Frisby  Henderson  testified  that  he  was  cooking  breakfast,*  May 
and  Alf  Nelson  were  sitting  down  by  the  tent,  when  the  deceased 
rode  up  and  said,  "Frisby,  is  breakfast  done?"  Witness  told 
him  it  was.  He  said  witness  never  had  enough  bread,  and  to 
cook  more.  He  spoke  to  Nelson  and  said,  **Alf,  go  and  get  up 
the  mules;  old  Blue  will  be  gone  to  hell  in  a  minute."  He  then 
told  May  to  go  and  help  Alf  get  the  mules.  Alf  went  on,  and 
May  still  sat  there,  and  said  he  had  no  rope.  Deceased  rode  to  a 
tree  and  tied  his  horse,  and  then  went  to  the  wire  cutter,  some 
twenty  steps  southeast  of  the  tent,  and  commenced  cutting  wire. 
Directly  he  again  told  May  to  go  and  help  Alf  get  the  mules. 
May  replied  that  he  had  no  rope,  and  that,  by  God,  he  didn't 
have  to  make  one.  Deceased  then  turned  from  the  wire  cutter, 
and,  walking  toward  May,  said:  **  You  God  d— d  son  of  a  bitch, 
I'll  make  you  make  a  rope."  Deceased  had  nothing  in  his  hand; 
witness  was  standing  where  he  could  see.  When  deceased  got 
in  about  ten  steps  of  May,  the  latter  reached  down  under  the 
northeast  corner  of  the  tent  and  got  Mr.  Harwell's  six  shooter 
pistol,  which  was  kept  at  the  camp,  and  he  leveled  it  at  the  de- 
ceased. Deceased  stopped,  and  he  and  May  looked  at  each  other 
some  time,  neither  of  them  speaking,  when  May  fired,  and  de- 
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ceased  turned  and  walked  back  and  a  little  past  where  witness 
was  standing,  and  then  lay  down  on  his  back.  May,  with  his 
pistol,  followed  the  deceased,  and  said:  "Oh,  yes,  God  d— n 
you,  IVe  got  you.''  He  walked  up  to  deceased  with  the  pistol  in 
in  his  hand,  and  the  deceased  said:  **  Don't  shoot  me  any  more." 
May  did  not  try  to  shoot  any  more,  but  stood  there  until  the  de- 
ceased died,  and  then  put  his  hand  into  deceased's  pocket,  took 
out  deceased's  knife,  opened  it,  and  cut  his  own  shirt  in  two 
places,  crosswise.  Deceased  had  one  of  his  legs  drawn  up,  and 
was  left  in  that  position  by  the  defendant.  After  May  cut  his 
own  shirt,  which  was  a  very  close  fitting  white  knit  undershirt, 
he  and  Steve  Blakely,  this  defendant,  stepped  aside  and  had  a 
talk,  which  the  witness  could  not  hear.  Then  May  saddled  the 
pony  which  was  worked  to  the  hay  rake  and  rode  oflf  toward 
Gassoway's  pasture.  After  he  had  gone,  defendant  came  to  wit- 
ness and  Alf  Nelson  and  told  them  what  statement  they  must 
make  about  the  killing.  The  witness  then  proceeded  to  give  the 
statement  which  defendant  said  must  be  given.  In  substance  it 
was  the  same  as  the  version  given  by  the  previous  witness,  Stall- 
worth,  of  the  testimony  of  defendant,  Henderson  and  Nelson  at 
the  inquest  held  over  the  body  of  the  deceased.  Defendant  told 
the  witness  and  Nelson  that  nobody  would  know  any  better,  and 
that,  if  they  would  swear  to  that  statement  before  the  inquest, 
the  jury  would  clear  May  or  would  release  him  on  nominal  bail. 
Witness  agreed  to  make  the  statement,  and  he  swore  to  it  before 
the  jury  of  inquest,  and  once  before  the  grand  jury.  He  was 
afraid  not  to  swefir  to  it;  he  was  afraid  of  the  defendant  and 
May.  He  was  afraid  May  would  kill  him  like  he  had  killed  the 
deceased  if  he  did  not  swear  it.  When  May  killed  the  deceased, 
Alf  Nelson  was  oflf  after  the  mules,  but  he  came  up  pretty  soon, 
and,  while  some  distance  oflf,  he  asked  what  was  the  matter 
Witness  told  him  that  Erasmus  May  had  shot  Mr.  Daffin.  Nel 
son  commenced  hallooing  and  started  to  run  oflf,  but  defendan 
cialled  him  and  he  then  came  up.  Soon  after  the  shooting,  de 
f endant  got  on  the  deceased's  horse  and  went  after  Mr.  Harwell 
What  the  witness  has  sworn  to  at  this  trial  is  the  truth,  and  hi 
reason  for  previously  swearing  diflferently  was  because  he  was 
afraid  of  violence  from  the  parties  concerned.  Witness  had 
never  talked  to  May  about  this  matter. 

Hugh  Barnett,  for  the  State,  testified  that  he  was  a  member  of 
the  coroner's  jury  which  investigated  the  cause  of  the  deceased's 
death.    The  jury  of  inquest  did  not  make  a  close  examination  of 
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the  ground  nor  make  any  measurements.  They  exonerated  May 
on  the  testhnony  of  the  three  negroes,  Henderson,  Nelson  and 
Blakely,  which  has  already  been  stated  in  Stall  worth's  testimony. 

Alf.  Nelson,  for  the  State,  testified  that  he  went  for  the  mules 
when  told  by  the  deceased  to  do  so,  and  he  got  them  across  a 
ridge  and  out  of  sight  of  the  hay  camp,  when  he  heard  a  pistol 
fire  and  went  up  on  the  hill  to  see  what  was  the  matter.  Just  as 
he  got  in  sight,  Frisby  Henderson  hallooed  to  him,  saying  that 
May  had  shot  the  deceased.  This  frightened  the  witness,  and 
he  commenced  to  halloo,  and  ran  towards  home,  when  defendant 
hallooed  to  him,  and  he  stopped,  and  then  turned  around  and 
went  towards  the  camp.  DaflSn  was  dead  when  witness  got  back 
to  camp.  Witness  saw  no  one  go  up  to  the  deceased,  and  did  not 
see  May  get  the  deceased's  knife  out  of  his  pocket.  When  wit- 
ness, after  he  started  back,  first  saw  May,  the  latter  was  saddling 
the  rake  horse,  which  he  afterwards  rode  off.  Witness  heard" 
only  one  shot.  Witness  did  not  go  nearer  than  fifteen  or  twenty 
feet  of  the  body,  and  May  had  then  ridden  away.  Defendant 
Blakely  took  the  witness  and  Frisby  Henderson  off  to  one  side, 
and  told  them  what  they  had  to  swear.  At  first  the  witness 
declined  to  swear  to  it,,  and  defendant  threatened  him  if  he  did 
not,  and  said  that  nobody  would  ever  know  the  difference.  He 
said  that,  if  witness  did  not  swear  what  he  told  him,  he,  the  wit- 
ness, would  be  apt  to  come  up  with  the  **bell  off."  Witness  was 
scared,  and  agreed  to  swear  it.  Witness  gave  the  substance  of 
what  he  was  required  to  swear,  as  the  same  in  detail  has  already 
been  set  out  in  Stallworth's  testimony,  and  as  he  did  testify 
before  the  coroner's  jury.  May  was  not  under  arrest  at  that 
time.  Witness  was  no>Y  telling  truthfully  all  he  knew  about  the 
killing.  Of  his  own  personal  knowledge,  he  could  not  say  who 
fired  the  fatal  shot,  and  all  he  knew  about  the  shooting  was  what" 
he  was  told  by  defendant  and  Henderson. 

Nelson  Denson,  for  the  State,  testified  that  he  saw  Erasmus 
May  on  the  streets  of  Marlin,  a  few  days  after  the  killing,  and 
heard  him  talking  about  it.  He  was  wearing  a  white  knit  under- 
shirt, wbich  he  said  he  had  on  the  day  he  killed  Mr.  Daffin.  He 
then  showed  to  witness  the  places  where  his  shirt  was  cut.  Wit- 
ness noticed  them  closely.  One  was  in  the  side,  and  the  other 
across  the  back,  and  both  ran  crossways  of  the  body.  The  shirt 
fit  May  very  closely,  and  witness  looked  for  cuts  in  his  skin,  but 
could  not  see  where  the  skiu  was  even  grazed.    In  the  witness's 
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opinion,  the  shirt  could  not  have  been  cut  while  on  May,  as  he 
represented,  without  cutting  the  skin,  as  it  fit  so  close. 

The  State  next  introduced  in  evidence  the  indictment  against 
Erasmus  May  for  the  murder  of  D.  Daffin,  and  the  case  was 
closed. 

Alexander,  Winter  Jc  Dickenson,  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  This  is  a  companion  case  to  Eras- 
mus May  V.  The  State,  23  Texas  Court  of  Appeals,  146. 

In  the  first  count  the  indictment  charges  May  with  the  murder 
of  Derush  Dafiin,  and  in  the  second  count  the  charge  as  set  forth 
against  this  appellant  is  that  "  after  the  commission  of  the 
aforesaid  offense  of  murder  by  the  said  Erasmus  May,  as  afore- 
said, and  well  knowing  the  said  Erasmus  May  to  have  committed 
said  oflfense,  Steve  Blakely  (the  defendant)  did  then  and  there 
unlawfully,  willfully  and  feloniously,  conceal  and  give  aid  to  the 
said  Erasmus  May,  in  order  that  he,  the  said  Erasmus  May,  might 
evade  an  arrest  and  trial  for  said  offense;  and  so  the  grand  ju- 
rors aforesaid,  upon  their  oaths  aforesaid,  do  say  that  he,  the 
said  Steve  Blakely,  did  then  and  there  become  and  make  him- 
self an  accessary  to  the  murder  and  killing  of  the  said  Derush 
Daffin  by  the  said  Erasmus  May,  in  the  manner  and  form  as 
aforesaid,  contrary,"  etc.  The  indictment  sufficiently  charged 
the  offense  (Willson's  Crim.  Forms,  No.  539,  p.  232)  imder  article 
86  of  the  Penal  Code,  which  defines  the  crime  in  the  following 
language,  viz:  ''An  accessary  is  one  who,  knowing  that  an 
offense  has  been  committed,  conceals  the  offender  or  gives  him 
any  other  aid  in  order  that  he  may  evade  an  arrest  or  trial,  or 
the  execution  of  his  sentence.  But  no  person  who  aids  an  of- 
fender in  making  or  preparing  his  defense  at  law,  or  procures 
him  to  be  bailed,  though  he  afterwards  escape,  shall  be  consid- 
ered an  accessary." 

At  appellant's  trial  in  the  court  below,  the  matters  proved  in 
behalf  of  the  prosecution  to  establish  the  crime  alleged  were  ob- 
jected to  by  defendant  both  as  irrelevant  and  insufficient  to  the 
issue.  It  is  insisted  that  the  facts  permitted  to  be  proven  did 
not  go  to  show  either  that  defendant  concealed  May,  or  that  he 
gave  him  aid  such  as  to  enable  him  to  evade  an  arrest  or  trial. 

In  brief  the  facts   proven  were   that,  immediately  after  the 
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homicide,  this  defendant  and  May  went  off  to  themselves  and 
had  a  private  conversation,  after  which  May  mounted  a  horse 
and  rode  off.  Defendant  Blakely  then  told  the  only  other  two 
parties  who  were  present  that  they  must  swear  before  the  coro- 
ner's jury  to  a  certain  state  of  facts  which  he  then  and  there  de- 
tailed, and  that  if  they  did  so  it  would  appear  to  said  jury,  and 
they  would  so  find,  that  May  was  justifiable  in  self  defense  in 
killing  Daffin,  and  he  would  either  be  exonerated  entirely  or  put 
upon  a  very  light  bond  to  answer  the  charge.  Acting  upon  these 
suggestions,  and  through  fear  of  May  and  defendant,  the  two 
witnesses  did,  at  the  coroner's  inquest,  swear,  as  did  also  Blakely, 
to  the  fabricated  statement  of  the  occurrence  as  devised  by 
Blakely,  and  the  result,  as  anticipated  by  Blakely,  was  that  May 
was  subsequently  placed  under  a  nominal  bond,  and  that  the 
grand  jury  for  several  terms  of  the  district  court  thereafter  failed 
to  indict  him  for  the  murder,  and  he  was  only  indicted  after  it 
leaked  out  and  was  ascertained  that  the  testimony  given  by  the 
witnesses  at  the  inquest  was  false  and  perjured.  On  May's  trial 
imder  indictment  for  the  murder  the  two  witnesses  who  had 
sworn  on  the  inquest  to  the  fabricated  statement  of  Blakely,  tes- 
tified that  they  had  sworn  falsely,  and  developed  the  reasons 
and  inducements  causing  them  to  do  so.  They  also  stated,  as 
they  declared  truthfully,  the  facts  attendant  upon  the  homicide 
as  they  actually  did  occur,  and  upon  this  their  testimony,  cor- 
roborated as  it  was  by  other  evidence,  May  was  convicted  of 
murder  of  the  first  degree,  and  his  punishment  was  affixed  by 
the  verdict  and  judgment  of  the  court  at  a  term  of  seventy-five 
years  in  the  penitentiary;  which  judgment  on  appeal  was  after- 
wards affirmed  by  this  court.     (23  Texas  Ct.  App.,  146.) 

It  is  perhaps  necessary  that  we  should  further  state  that,  after 
th6  conversation  between  May  and  defendant  immediately  fol- 
lowing upon  the  killing,  and  after  he  had  mounted  a  horse  and 
ridden  off  as  above  stated.  May  did  not  appear  at  the  coroner's 
inquest,  nor  was  he  seen  for  a  day  or  so  thereafter,  until  his 
appearance  before  the  justice  of  the  peace  to  enter  into  the  nom- 
inal bond  for  his  appearance  above  mentioned. 

On  this  appellant  Blakely's  trial  as  accessary,  the  two  wit- 
nesses also  testified  as  in  May's  case  to  the  facts  with  regard  to 
the  fabricated  testimony  at  the  inquest,  and  to  the  facts  as  they 
really  occurred. 

The  objections  presented  to  this  testimony  are  thus  stated  in 
the  able  brief  of  counsel  for  appellant,  viz: 
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"We  submit  that  under  our  statute  the  "aid"  given  to  an  of- 
fender which  the  law  denounces,  is  something  which  relates  to 
the  personal  conduct  of  the  oflfender  after  the  oflfenee,  or  an  aid 
which  obstructs  the  operation  of  the  law  in  its  executive  branch, 
such  as  concealing  the  person  of  the  offender,  or  advising  him 
how  to  escape  pursuit;  furnishing  him  means  to  make  his  flight; 
putting  persons  in  pursuit  off  the  track,  and  not  an  aid  which 
causes  justice  to  slumber,  or  perverts  its  course,  such  as  com- 
PQunding  with  a  felon,  concealing  the  transaction  either  by 
silence  or  by  perverting  the  facts  so  as  to  make  that  appear  in- 
nocent which  in  truth  is  not." 

Mr.  Bishop  says  "the  true  test  whether  one  is  an  accessary 
after  the  fact  is  whether  what  he  did  was  by  way  of  personal 
help  to  his  principal  to  elude  punishment,  the  kind  of  help  being 
unimportant."  (1  Bish.  Crim.  Law,  7  ed.,  sec.  695.)  Mr.  Wharton 
says:  "Any  assistance  given  to  one  known  to  be  a  felon,  in  order 
to  hinder  his  apprehension,  trial  and  punishment,  is  suflScient,  it 
is  held,  to  make  a  man  an  accessary  after  the  fact."  (1  Whart 
Crim.  Law,  8  ed.,  sec.  241.) 

We  are  of  opinion  the  facts  we  have  stated,  and  upon  which 
this  case  rests,  bring  it  within  the  purview  of  the  general  law 
and  our  statute,  supra,  as  to  accessaries.  Appellant,  if  he  did 
not  in  fact  conceal  May  until  the  perjured  testimony  was  given 
which  justified  him  before  the  inquest,  certainly  aided  him  to 
the  extent  that  he  was  not  arrested  and  punished  for  his  crime 
until  the  perjury  was  discovered,  and  but  for  the  discovery  the 
'aid  which  defendant  attempted  to  give  him  would  have  proven 
effectual  in  affording  him  perfect  and  complete  immunity  from 
apprehension,  trial  and  punishment  for  the  murder  he  had  com- 
mitted. 

It  is  true  that,  under  the  facts  disclosed,  defendant  miffht  have 
been  prosecuted  and  convicted  under  our  statute  for  subornation 
of  perjury  (Penal  Code,  art  100),  but  this  fact  did  not  destroy  nor 
affect  his  relation  to  the  murder  as  an  accessary:  it  was  simply 
a  question  with  the  prosecution  as  to  which  of  the  offenses  he 
should  be  tried  for.  We  have  discussed  this  branch  of  the  case 
thus  lengthily  because  of  the  fact  that  our  statute  as  to  accessa- 
ries has  never  before  been  directly  construed.  The  disposition 
of  the  case,  however,  on  this  appeal  must  turn  upon  another 
question. 

The  main  issue  in  this  case,  in  so  far  as  this  defendant  was 
concerned,  is,  did  defendant  faliilcate  the  testimony,  and.didhe 
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induce  the  two  witnesses,  Nelson  and  Henderson,  to  swear  to 
the  same  before  the  coroner's  inquest?  This  question  is  the  all- 
important  one,  and  it  is  the  primary  one  requisite  in  the  estab- 
lishment of  his  guilt  as  accessary  to  the  murder.  Without  that 
essential  fact  being  ascertained  positively  and  conclusively,  his 
guilt  is  not  established. 

Now,  it  is  in  proof  that  defendant  and  these  two  witnesses 
were  alone  present  when  the  matters  transpired  with  regard  to 
the  fabricated  statement  about  which  they  have  testified;  that 
is,  that  he  told  them  what  they  should  sweaf ,  and  induced  them 
to  swear  it.  In  agreeing  to  do  so  and  in  doing  so,  mo  matter 
what  the  motive,  they  made  themselves  accomplices,  or  parti- 
ceps  crimtnis  in  the  offense  which  was  committed  by  their  false 
testimony.  If  a  witness  implicates  himself,  it  is  immaterial  that 
he  claims  to  have  been  coerced.  (Davis  v.  The  State,  2  Texas 
Ct.  App.,  588;  Freeman  v.  The  State,  11  Texas  Ct.  App.,  92.)  Our 
statute  declares  that  ^*a  conviction  can  not  be  had  upon  the  tes- 
timony of  an  accomplice  unless  corroborated  by  other  evidence 
tending  to  connect  the  defendant  with  the  offense  committed; 
and  the  corroboi'ation  is  not  sufficient  if  it  merely  shows  the 
commission  of  the  offense."    (Code  Crim.  Proc,  art.  741.) 

It  is  well  settled  that  a  conviction  can  not  be  had  upon  the  un- 
corroborated testimony  of  two  or  more  accomplices.  (Roberts  v. 
The  State,  44  Texas,  119;  Carroll  v.  The  State,  3  Texas  Ct.  App., 
117;  Heath  v.  The  State,  7  Texas  Ct.  App.,  464.)  One  accomplice 
can  not  corroborate  himself  (Hannahan  v.  the  State,  7  Texas  Ct. 
App.,  664),  and  the  evidence  of  one  accomplice  can  not  be  cor- 
roborated by  that  of  another.  (Heath  v.  The  State,  7  Texas  Ct. 
App.,  464;  Gonzales  v.  The  State,  9  Texas  Ct.  App.,  374;  Phillips 
V.  The  State,  17  Texas  Ct.  App.,  169.) 

Outside  the  accomplice  testimony  of  the  two  witnesses,  there 
is  no  evidence  that  defendant  fabricated  and  procured  and 
induced  them  to  testify  to  the  same  on  the  coroner's  inquest. 
No  one  else  was  present  and  heard  "him  tell  them  so,  or  saw  hiin 
when  the  purported  statement  was  made  to  them  by  defendant, 
or  saw  the  parties  together  and  under  circumstances  which  would 
go  to  corroborate  their  testimony  on  this  trial  as  to  that  fact. 

On  May's  trial,  the  physical  facts  proven  by  other  witnesses 
and  other  evidence  directly  contraaicted  and  disproved  the  evi- 
dence at  the  coroner's  inquest,  and  corroborated  these  accom- 
plices in  swearing  that  that  evidence  was  untrue  and  that  what 
they  testified  criminating  May  on  the  trial  was  true.    But  that 
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was  a  different  case  and  a  different  issue  from  the  one  here  pre- 
sented. It  is  absolutely  essential  to  the  guilt  of  defendant  in 
this  proceeding  that  it  should  be  proven  that  he  told  them  what 
to  swear  and  induced  them  to  swear  it.  Proof  that  it  was  false 
amounts  to  nothing  if  the  first  proposition  be  not  established; 
because  they  might  have  sworn  falsely  of  their  own  motion,  and 
for  aught  that  appears  they  might  have  persuaded  defendant  to 
do  so,  and  in  either  event  defendant  would  not  be  guilty.  The 
fact  that  the  defendant  himself  swore  on  the  coroner's  jury  as 
they  did  does  not  amount  to  a  corroboration  of  their  statement 
that  he  induced  or  made  them  swear  as  they  did. 

Under  the  law  and  the  evidence,  we  are  constrained  to  hold 
that  the  case  against  the  appellant  is  not  established  with  that 
certainty  which  would  authorize  us  to  permit  it  to  stand  as  a 
precedent,  because  the  accomplice  testimony,  upon  which  the 
conviction  rests,  has  not  been  corroborated;  wherefore  the  judg- 
ment must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  January  11, 1888. 


No.  2628. 
Job  N.  Blajn  v.  The  StAXB. 

1.  PRionoB^BriDBVcn.— It  is  an  established  and  statutory  rule  of  eri- 

denoe  in  this  State  that  *  Arsons  charged  as  principals,  aooomplioes  or 
accessaries,  whether  In  the  same  indictmeDt  or  in  different  IndlctoieDtB. 
can  not  be  introduced,  as  witnesses  for  each  other.^  Under  this  role  the 
declarations  of  a  principal  co-defendant  were,  in  this  case,  properly  ex- 
cluded, tbej  beiog  no  part  of  the  res  gesta. 

2.  Principals— CHARex  of  thr  Court.— See  the  statement  of  the  case  for 

a  charge  of  the  court  upoo  the  doctrine  of  principals  in  crime  Tield  cor- 
rect. 
8.  Thkpt— Fact  Casr.— See  the  statement  of  the  case  for  eyidenoe  hM 
Bufflcient  to  support  a  conviction  for  theft. 

Appeal  from  the  District  Court  of  Qonzales.    Tried  below  be- 
fore the  Hon.  Gteorge  McCormick. 

The  conviction  in  this  case  was  for  the  theft  of  flye  head  of 
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cattle,  the  property  of  John  Jobe,  in  Gonzales  county,  Texas,  on 
the  sixteenth  day  of  April,  1887.  G.  C.  Barber  was  jointly 
charged  in  the  indictment,  but  the  defendant  was  alone  upon 
trial.  A  term  of  two  years  in  the  penitentiary  was  the  penalty 
^assessed  against  him. 

John  Jobe  was  the  first  witness  for  the  State.  He  testified 
that  he  lived  in  the  town  of  Gonzales,  Texas.  He  owned  a  pas- 
ture across  the  Guadalupe  river  from  said  town  and  about  two 
-and  a  half  miles  distant  from  it.  Some  time  in  the  spring  of 
1887  he  missed  several  head  of  red  roan  cattle  from  his  said  pas- 
ture. They  were  branded  JOB  on  the  left  hip.  Tom  Terry  was 
in  charge  of  the  pasture  fence,  and  attended  to  the  branding  of 
witness's  cattle.  The  animals  missed  by  witness  were  two  year 
olds.  The  animals  he  sold  Barber  were  **long  twos,"  except  one, 
which  was  a  three  year  old.  On  his  cross  examination  the  wit- 
ness said  that  his  pasture  contained  between  a  thousand  and 
twelve  hundred  acres  of  land.  He  should  have  about  two  hun- 
dred and  fifty  head  of  cattle,  counting  all  grades,  in  that  pasture. 
In  March,  1886,  the  witness  sold  twelve  head  of  cattle  to  G.  C. 
Barber,  eleven  of  them  being  two  year  olds  and  one  a  three 
year  old.  Some  of  them  were  red  and  some  were  spotted,  but 
none,  as  well  as  witness  could  remember,  were  roan.  At  the 
time  that  he  bought  the  twelve  head  of  cattle.  Barber  put  them 
in  the  7  brand.  It  was  understood  at  the  time  the  twelve  ani- 
mals were  sold  to  Barber  that  he  was  to  feed  and  ship  them. 
The  witness  would  not  have  sold  the  cattle  without  that  under- 
standing. He  had  often  refused  to  sell  cattle  in  his  brand  to  be 
kept  in  the  country.  The  witness  would  not  i^wear  that  the  cat- 
tle he  missed  from  his- pasture  were  stolen,  but  he  had  never  seen 
them  since  they  disappeared  from  his  pasture.  The  witness 
never  saw  the  cattle  found  in  Houston's  pasture,  of  which  pas- 
ture defendant  had  charge. 

Tom  Terry  was  the  next  witness  for  the  State.  He  testified 
that  for  four  years  he  had  been  in  the  employ  of  John  Jobe, 
keeping  up  his  pasture  fence,  and  branding  his  cattle.  About 
April  1,  1887,  the  witness  missed  some  cattle  from  Jobe's  pas- 
tures. Some  of  the  animals  missed  were  of  a  red  color,  and 
some  were  roan.  Late  in  April,  witness  went  to  the  Murray 
pasture,  about  twenty-five  miles  from  Jobe's  pasture  to  get  a 
steer.  In  the  Murray  pasture  he  found  two  of  Jobe's  roan  two 
year  old  animals,  both  being  branded  JOB.  Witness  knew 
those  animals  well,  having  milked  their  mothers,  and  he  knew 
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that  they  were  not  of  the  twelve  anunals  sold  by  Jobe  to  Barber. 
The  two  Jobe  cattle  were  fresh  branded  on  the  ribs,  the  fresh 
brands  being,  as  well  as  witness  conld  remember,  the  letters 
OL.  The  two  animals  were  with  the  four  year  old  steer  which 
Barber  bought  from  Jobe  as  a  three  year  old  in  1886.  On  his 
cross  examination  the  witness  stated  that  he  was  not  present 
when  the  animals  sold  by  Jobe  to  Barber  were  delivered  to  the 
latter. 

W.  E.  Jones,  sheriflf  of  Gonzales  county,  testified,  for  the 
State,  that,  in  April,  1887,  a  search  warrant  was  placed  in  this 
hands  directing  him  to  search  several  pastures,  among  them  the 
one  known  as  Murray's,  for  cattle  in  the  JOB  brand,  belonging 
to  John  Jobe.  Defendant  had  charge  of  the  Murray  i>asture. 
Witness  reached  that  pasture  early  on  one  Saturday  morning, 
late  in  April,  and  met  the  defendant  in  the  pasture.  Witness 
explained  his  business  to  defendant,  and  defendant  in  reply  said 
that  he  had  but  one  JOB  animal  in  the  pasture,  which,  he  said, 
he  got  from  Barber.  He  said  nothing  about  having  purchased  a 
number  of  JOB  cattle  from  Barber.  He  simply  referred  to  the 
four  year  old  steer  in  the  JOB  brand.  Witness  searched  the 
pasture  until  eleven  o'clock  without  finding  a  single  animal  in 
the  JOB  brand.  The  pasture  contained  about  one  thousand 
acres,  and  was  searched  carefully  by  witness  and  his  ten  or 
twelve  assistants.  After  searching  the  pasture  witness  started 
his  men  off  to  arrest  certain  parties,  and,  with  John  Jobe,  rode 
himself  back  to  Gonzales.  The  Murray  pasture  was  in  Gtonzales 
county.  A  lane  separated  it  from  the  Houston  pasture,  which 
was  across  the  line  in  Karnes  and  Wilson  counties. 

W.  F.  Campbell  testified,  for  the  State,  that  he  was  a  constable 
of  Gonzales  county,  and  acted  as  deputy  sheriff  under  Sheriff 
Jones.  Late  in  April,  1887,  Sheriflf  Jones  directed  witness  to 
meet  him  with  some  men  at  the  Murray  pasture,  for  the  purpose 
of  searching  it.  Witness  went  with  a  posse  of  men  to  that  pas- 
ture on  Friday  evening,  and  camped  that  night  in  the  pasture. 
On  the  next  morning  John  Jobe  and  Sheriflf  Jones  arrived,  and 
Jobe  described  two  animals  for  which  he  wanted  search  made. 
He  described  them  as  two  speckled  roan  two  year  old  steers, 
branded  JOB  on  the  hip.  The  search  was  made  but  no  JOB 
cattle  were  found.  The  pasture  contained  a  number  of  cattle 
branded  OLO  on  the  side.  After  the  search  was  completed 
Sheriflf  Jones  despatched  the  witness  and  the  other  men  to  a 
point  about  eight  miles  distant,  to  arrest  a  negro.    In  passing 
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through  a  lane  which  separated  the  Murray  pasture  from  other 
pastures,  which  point  was  on  one  side  of  J.  D.  Houston's  pasture, 
the  witness  and  his  party  found  a  bunch  of  six  or  seven  head  of 
cattle.  That  point  was  between  four  and  five  miles  distant  from 
Murray^s  pcisture.  Of  the  cattle  mentioned,  two  were  speckled 
roan  two  year  olds,  branded  JOB,  corresponding  with  the  de- 
scription of  the  animals  given  by  Jobe.  Two  were  red  two  year 
olds,  branded  JOB.  One  was  a  large  four  year  old  steer,  branded 
JOB,  and  another  was  a  yellow  or  brown  steer.  The  two  year 
old  steers  were  branded,  besides  the  JOB  brand,  in  the  OLO 
brand.  Christie  McCoy,  L.  S.  McCoy  and  John  Bishop  were  with 
witness  when  he  found  the  cattle.  Having  looked  at  the  cattle, 
the  witness  and  his  party  went  into  the  Knowles  pasture,  near 
by,  to  **noon  it."  When  they  finished  their  noon  they  returned 
to  the  lane,  but  meanwhile  the  cattle  had  moved.  The  party 
thei;!  moved  up  the  lane  about  three  quarters  of  a  mile,  where 
they  again  found  the  same  animals.  '*  About  that  time  the  de- 
fendant rode  up  from  the  inside  of  the  Houston  pasture,  and 
asked  witness  if  h6  had  found  any  thing  that  he  wanted,  to  which 
question  the  witness  made  no  reply.  He  asked  it  again,  and 
witness  replied:  "I  will  tell  you  later."  The  defendant  left  at 
once,  and  witness  and  his  party  drove  on  towards  Bancho,  send- 
ing L.  S.  McCoy  to  overtake  Sheriff  Jones  and  Jobe.  Before 
the  party  reach^  the  place  in  Houston's  pasture  where  def  end- 
■ajii  lived,  the  defendant  and  James  King  came  down  the  lane, 
lK>th  armed  with  pistols,  and  overtook  the  party.  As  they  rode 
up,  defendant  asked  witness  what  he  proposed  to  do  with  the 
oattle.  Witness  replied  that  he  did  not  yet  know,  but  that  he 
had  sent  for  Jones  and  Jobe  to  identify  the  cattle.  Defendant 
replied  that  the  cattle  belonged  to  him,  and  that,  "by  God,"  wit- 
ness should  not  drive  them  away.  Defendant  talked  in  a  hostile 
manner  for  a  while,  but  quieted  down  after  witness  gave  him  to 
understand  that  he  and  his  party  were  going  to  hold  the  cattle 
until  the  arrival  of  Jobe.  Witness  then  drove  the  cattle  to  the 
J.  D.  Houston  pens,  near  which  the  defendant  lived.  About 
that  time  he  learned  that  Jones  and  Jobe  had  returned  to  Gon- 
zales. Defendant  then  told  witness  that  he  had  purchased  the 
oattle  from  Clarke  Barber,  and  proposed,  if  witness  would  leave 
them  at  the  pen,  he  would  provide  grass,  grub  and  water  for 
them,  and  witness  left  the  cattle  in  the  pen.  Witness  and  his 
party  returned  to  the  pen  for  the  cattle  on  the  following  Tues- 
day, but  did  not  find  them.     They  saw  defendant,  who  told 
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them  that  he  had  turned  the  cattle  out.  The  witness  and  his 
party  then  searched  the  pasture  for  three  or  four  hours,  but,  find- 
ing  only  the  four  year  old  steer,  they  abandoned  the  search. 
The  point  at  which  the  cattle  were  first  found  was  m  a  lane, 
on  one  side  of  which  there  was  a  pasture  (not  the  Houston  or 
Murray  pasture),  in  the  fence  of  which  there  were  many  gaps,, 
through  which  cattle  came  and  went.  That  pasture  also  had 
gates  at  the  lower  end,  and  was  in  Eames  county.  The  OLO 
brand  on  the  cattle  appeared  to  be  about  three  or  four  weeks  old. 
When  witness  called  for  the  cattle  on  Tuesday,  and  asked  de- 
fendant where  they  were,  he  said  that  they  were  some  where  in 
the  pasture,  but  did  not  proflfer  to  help  hunt  for  them.  Witness 
was  positive  that  ^11  of  the  animals  found  by  him  and  his  party 
in  the  lane,  save  two,  were  two  year  olds.  The  Houston  pasture 
was  a  large  one,  but  witness  did  not  know  how  many  acres  it 
contained.  It  was  in  Wilson  county.  Defendant  was  in  the 
Murray  pasture  when  that  pasture  was  searched  for  the  cattle. 
Witness  did  not  see  the  7  brand  on  any  of  the  animals  except  the 
four  year  old  steer. 

Christie  McCoy  testified,  for  the  State,  substantially  as  did  the 
witness  Campbell,  and  in  addition  said  that  he  was  a  stock  man 
of  thirty  or  forty  years  experience,  and  could  not  be  mistaken  as 
to  the  age  of  the  cattle  found  in  the  lane.  At  least  five  of  them 
were  year  olds.  While  driving  the  cattle  down  the  lane,  the  de- 
fendant said  that  he  and  G.  C.  Barber  were  partners  in  the  OLO 
brand,  and  that  the  cattle  were  partnership  property.  Witness 
was  not  certain,  but  thought  that  the  7  brand  was  on  all  of  the 
cattle. 

John  Bishop  testified,  for  the  State,  substantially  as  did  the 
witnesses  Campbell  and  Christie  McCoy,  and  in  addition  that, 
several  days  after  the  last  search  of  the  pasture  for  the  cattle 
found  in  the  lane  and  left  in  the  Houston  pen,  the  witness,  R. 
M.  Glover,  Ed.  Bundick,  Al  and  Leslie  Beasley  and  Charley  El- 
lis made  a  final  search  of  the  Murray  and  Hou3toii  pastures  for 
the  cattle,  and  found  two  of  the  animals  dead  in  the  Houston 
pasture.  One  of  them  was  a  speckled  roan,  and  the  other  was  a 
red.  They  lay  on  their  right  sides,  about  two  hundred  yards 
apart,  one  with  a  bullet  hole  behind  the  shoulder,  and  the  other 
with  a  bullet  hole  through  the  neck.  Each  of  those  animals  was 
two  years  old.  Each  was  branded  JOB — ^the  old  brand — ^and  OLO, 
a  recent  brand.  Witness  recognized  them  at  once  as  two  of  the 
same  auimal-K^  found  in  the  lane  by  Campbell  and  his  party,  and 
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left  in  defendant's  pen  a  few  days  before.  Witness  did  not  see 
the  7  brand  on  those  animals,  but  he  did  not  turn  the  bodies  over. 
The  bodies  lay  in  a  hollow  and  witness  observed  that  the  ears  ex- 
posed to  view  had  been  cut  off.  Some  time  subsequent  to  the 
discovery  of  the  dead  bodies  of  the  animals  in  the  pasture,  the 
witness  was  in  Nixon's  store  in  Rancho,  when  he  saw  the  de- 
fendant pass  by  with  a  small  bunch  of  cattle.  He  rode  up  to  the 
store  and  asked  witness  how  long  he  would  be  in  town.  Witness 
replied  that  he  would  not  be  there  long.  Defendant  than  said 
that  he  wanted  to  have  a  talk  with  witness,  and  asked  him  to 
wait  until  he  had  disposed  of  his  cattle.  He  came  back  present- 
ly and  asked  witness  to  go  to  the  back  of  Nixon's  store  with  him. 
Witness  did  so.  He  then  remarked  that  there  had  been  a  great 
deal  of  talk  about  this  transaction  floating  around,  and  that  wit- 
ness and  Dick  Glover  were  the  only  parties  connected  with  it 
who  had  given  him  a  fair  deal;  that  he  wanted  witness  to  under- 
stand that  he  had  no  ill  feeling  against  witness,  but  was  his 
friend.  He  then  said:  "I  acknowledge  to  nmning  the  cattle  out 
of  the  pasture  because  I  did  not  want  Captain  Jones  to  get 
thenu"  He  then  asked:  "John,  don't  you  think  you  can  be  mis- 
taken about  the  cattle  you  found  dead  in  the  pasture  being  two 
of  the  cattle  you  found  in  the  lane?"  Witness  replied:  "No; 
they  were  two  of  the  same  cattle."  Defendant  replied:  "I  will 
not  dispute  your  word,  but  I-  will  show  up  the  cattle."  In  the 
same  connection  he  said  that  the  OLO  brand  was  his,  and  that 
he  and  Barber  were  partners.  Witness  did  not  hear  defendant 
tell  Campbell,  when  the  cattle  found  in  the  lane  were  left  at  the 
pen,  that  he  would  furnish  grass,  g^b  and  water  for  them.  De- 
fendant did  not  tell  witness  that  he  bought  the  cattle  from  Bar- 
ber, nor  did  he  say  l^ow  he  got  them. 

Ed.  Bimdick  testified,  for  the  State,  that  about  May  1,  1887,  he 
was  called  upon  by  Deputy  Sheriff  R.  M.  Glover  to  assist  in 
searching  a  pasture  for  JOB  cattle.  Witness,  Al  and  Leslie 
Beasley,  Charley  Ellis,  John  Bishop,  R.  M.  Glover  and  Jap  Glo- 
ver went  into  the  Houston  pasture  and  searched  it.  They  found 
the  dead  bodies  of  two  two  yefir  old  steers,  one  a  speckled  roan 
in  color,  and  the  other  a  red.  They  were  branded  JOB  on  the 
left  hip,  and  OLO  on  the  side,  and  their  ears  had  been  cut  off. 
Each  of  these  animals  had  been  shot  from  a  forty-five  calibre 
pistol.  Witness  did  not  see  the  7  brand  on  either  of  them.  Al 
Beasley  and  Charley  Ellis  testified,  for  the  State,  substantially  as 
did  the  witness  Bundick. 
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Sol  Brown  testified,  for  the  State,  that  he  was  a  resident  of 
Eames  county,  and  was  brought  to  this  court  under  attachment 
as  a  witness  for  the  defense.  Late  in  April  or  early  in  May,  1887, 
the  witness  and  M.  C.  Patton  went  from  witness's  place  in  Karnes 
county  to  the  M.  Q.  Enowles  pasture,  in  Wilson  coimty.  They 
traveled  through  the  lane  mentioned  in  the  testimony  of  the 
previous  witness.  At  a  point  in  that  lane,  on  the  day  that  Camp- 
bell and  his  party  were  said  to  have  found  some  cattle,  the  wit- 
ness and  his  party  passed  seven  head  of  cattle,  standing  in  a 
shade.  Five  of  the  animals  were  two  year  old  steers,  branded 
JOB  on  the  left  hip  and  OLO  on  the  side.  The  latter  brand  ap- 
peared to  be  several  weeks  old.  Two  of  the  two  year  old  steers 
were  speckled  roan  in  color,  two  were  red,  one  was  spotted,  one 
was  a  four  year  old  red  steer,  and  the  remaining  one  was  a  three 
year  old  brown  steer.  About  the  same  time  witness  saw  Camp- 
bell and  his  party  at  a  well  in  the  lane.  . 

It  was  next  proved,  by  the  State,  that  the  recorded  brand  of 
G.  C.  Barber  was  the  figure  7,  and  the  OLO  brand  was  not  of 
record  in  Gonzales  county.  It  was  also  proved  that  JOB  on  left 
hip  was  the  recorded  brand  of  John  Jobe,  and  that  Jobe's  mark 
was  a  crop  off  the  right  ear. 

The  State  rested. 

John  Blain,the  defendant's  brother,  testified,  in  his  behalf,  that 
in  March,  1887,  he  sold  the  defendant  twenty-seven  head  of 
mixed  cattle,  and  on  the  nineteenth  day  of  March  the  witness 
started  those  cattle  from  his  place,  on  the  east  side  of  the  Guada- 
lupe river,  to  the  defendant's  pasture  near  Rancho,  about  thirty 
miles  from  Gk)nzales.  Witness  drove  the  cattle  on  the  first  day  to 
G.  C.  Barber's  pasture,  where  Barber  put  about  the  same  number 
of  cattle  with  the  bunch  which  witness  was  driving.  Among 
the  cattle  put  into  the  herd  by  Barber  were  six  three  year  old 
cattle  branded  JOB.  Milton  Fly,  George  Nelley  and  Hiram  Ste- 
venson were  present  at  the  time.  The  parties  named  then  drove 
the  cattle  to  Tom  Stevenson's  pasture,  where  they  were  kept 
over  night.  On  the  next  morning,  March  20,  1887,  the  cattle 
were  driven  to  defendant's  pasture,  put  in  the  pen,  and  all  save 
a  few  very  poor  ones  were  sold  by  witness  to  defendant,  and 
turned  into  the  pasture.  When  Barber  put  the  cattle  he  had 
with  those  witness  had,  he  said  that  he  had  sold  them  to  defend- 
ant. Of  the  JOB  steers  put  into  the  herd  by  Barber,  two  of  them 
were  speckled  roan  in  color  and  several  were  red.  The  witness 
was  digging  a  tank  in  the  Murray  pasture  when  Sheriff  Jones 
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and  his  men  came  and  searched  that  pasture.  On  that  same 
evening  the  witness  saw  some  cattle  in  defendant's  pen  which 
were  branded  JOB  and  OLO.  They  were  some  of  the  cattle  driven 
by  witness,  Barber  and  Nelley  to  that  pasture  in  March.  De- 
fendant was  not  present  when  the  cattle  were  started  from 
Barber's  to  his  pasture^  but  was  then  at  home  in  Wilson  county. 
The  witness  was  not  now  living  on  the  defendant's  place.  He 
wenf  there  with  cattle  on  March  20,  1887,  and  remained  there 
until  about  the  middle  Of  April,  when  he  left  with  cattle  which 
he  delivered  to  Mabry,  and  has  since  lived  at  his  own  home.  He 
had  not  visited  defendant's  pasture  but  two  br  three  times  since 
the  middle  of  April,  1887.  The  cattle  sold  to  Mabry  were  deliv- 
ered to  him  just  across  the  river  from  Gk>n«ales  a  few  days  before 
'  the  sheriff  and  his  posse  searched  the  Murray  pasture.  Since  then, 
the  witness  had  branded  calves  in  the  Houston  pasture,  of  which 
defendant  had  charge.  The  JOB  cattle  driven  by  witness.  Bar- 
ber and  Nelley  to  defendant's  pasture  were  all  three  year  old 
steers.  Witness  did  not,  during  the  search  of  the  Murray  pas- 
ture, tell  John  Bishop  that  the  pasture  contained  but  one  JOB 
animal,  and  that  it  was  a  four  year  old  steer.  Witness  did  not 
see  Campbell  and  his  posse  put  the  cattle  in  defendant's  pen,  but 
saw  some  JOB  cattle  in  that  pen  that  night.  Witness  did  not 
know  what  had  become  of  the  six  JOB  steers  he  took  to  defend- 
ant's place. 

George  Nelley  testified,  for  the  defense,  that  he  lived  near 
Stockdale,  in  Wilson  county,  but  had  been  working  in  the  J.  D. 
Houston  pasture,  of  which  the  defendant  had  charge.  In  March, 
1887,  the  witness  went  from  defendant's  place  to  John  Blain's, 
and  helped  John  drive  some  cattle  to  the  defendant's  pasture. 
They  took  the  cattle  the  first  day  to  Barber's  pasture,  where 
Barber  put  into  the  herd  about  twenty-five  head  more,  six 
three  year  old  JOB  steers  being  among  the  number;  all  of  which 
Barber  said  he  had  sold  to  the  defendant.  Of  the  six  JOB  steers 
two  were  speckled  roan  and  several  were  red  in  color.  Those 
cattle  were  penned  the  first  night  at  Tom  Stevenson's  pasture. 
They  were  driven  to  defendant's  pens  on  the  next  morning, 
branded  OLO  and  turned  into  the  pasture.  Witness  was  at  the 
tank  in  Murray's  pasture  when  Jones  and  his  posse  camie  there 
to  search  it,  which  was  on  Saturday.  From  the  tank  witness 
went  to  defendant's  house,  and  thence  rode  with  defendant  to 
the  pasture  gate,  where  he  was  arrested  for  carrying  a  pistol, 
and  was  taken  to  Gonzales  and  placed  in  jail.    Witness  did  not 
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see  the  cattle  that  were  put  in  the  pen  by  Campbell  and  McCoy 
on  that  night,  as  he  was  taken  to  town  in  arrest  by  Jones.  Since 
his  release  the  witness  has  been  working  for  the  defendant, 
gathering  cattle  in  the  Houston  pasture  and  putting  them  in  the 
Murray  pasture.  He  had  never  seen  but  three  of  the  six  JOB 
cattle  since  the  pasture  was  searched.  Those  three  he  put  into 
the  Murray  pasture.  He  did  not  know  where  the  other  three 
were,  and  had  never  seen  any  of  them  dead. 

James  King  testified,  .for  the  defense,  that  he  was  at  the  de- 
fendant's house  sick  when  John  Blafn,  Nelley  and  Barber  brought 
a  bunch  of  cattle  to  that  place.  That  was  in  March,  1887.  He 
took  some  water  to  the  pen  for  the  men  while  they  were  there, 
and  saw  the  cattle.  Six  of  those  cattle  were  three  year  old 
steers,  branded  JOB.  Those  cattle  were  placed  in  the  OLO 
brand.  There  were  two  pastures  known  as  the  Houston  pas- 
tures. One  of  them  contained  about  twenty  thousand  acres,  and 
the  other  about  three  thousand.  The  large  pasture  was  heavily 
overgrown  with  brush,  and  a  hundred  men,  hunting  a  week, 
could  not  find  and  gather  all  the  cattle  in  it.  Witness  had 
worked  fqr  the  defendant  about  three  years,  and  had  always 
been  paid  by  the  defendant  in  person.  Witness's  principal  bus- 
iness was  to  look  after  defendant's  stock,  but  he  helped  with  the 
Houston  stock.  He  was  with  defendant  when  defendant,  on  the 
day  of  the  search,  went  down  the  lane  and  overtook  Mr.  Camp- 
bell, McCoy,  and  others,  with  the  cattle  they  penned  that  night 
at  defendant's  place.  Witness  did  not  know  how  those  cattle 
came  to  be  in  the  lane.  Witness  had  been  gathering  cattle  in 
the  Houston  pasture  and  putting  them  into  the  Murray  pasture, 
which  the  defendant  and  Barber  told  witness  they  had  bought 
from  Murray.  Witness  put  four  of  the  six  JOB  steers  into  the 
Murray  pasture.  Defendant  and  Barber  told  witness  that  they 
were  partners  in  the  OLO  brand.  Witness  did  not  know  how 
many  cattle  there  were  in  the  OLO  brand,  but  there  were  more 
than  a  hundred.  Witness  did  not  know  that  the  JOB  cattle 
found  by  Campbell  and  McCoy  in  the  Ig-ne  were  the  same  an- 
imals which  Barber  sold  to  defendant,  because  he  was  not  pres- 
ent when  Barber'tt  delivery  to  defendant  was  made,  but  they 
were  the  same  animals  witness  saw  in  defendant's  pen  when  he 
took  the  water  to  John  Blain,  Nelley  and  Barber  when  they 
arrived.  Witness  knew  nothing  about  two  dead  steers  being 
found  in  the  pasture. 

Milton  Fly  testified,  for  the  defense,  that  he  was  a  butcher 
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and  lived  in  Qonzales.  One  Sunday  evening,  late  in  March, 
3887,  he  went  to  Barber's  pasture  to  get  some  beeves.  While 
there  John  Blain  and  Nelley  arrived  with  a  bunch  of  cattle,  to 
which  Barber  added  others,  including  five  or  six  three  year  old 
steers,  branded  JOB.  Barber  said  that  he  had  sold  the  animals 
to  defendant.  Two  or  three  of  the  JOB  animals  were  fat,  and 
witness  proposed  to  buy  them  for  beef.  Barber  refused  to  sell 
them  unless  witness  would  take  all  in  the  JOB  brand,  which 
witness  declined  to  do.  All  the  cattle  were  put  into  Stevenson's 
pasture  for  the  night,  and  John  Blain,  Nelley  and  Barber  went 
with  witness  and  his  cattle  to  Qonzales,  and  were  in  that  town 
after  supper  on  that  night. 

Hiram  Stevenson  testified,  for  the  defense,  that  he  was  pres- 
ent in  March  when  John  Blain,  Nelley  and  Barber  gathered 
some  cattle  in  Barber's  pasture,  and  put  them  in  a  bunch  brought 
to  Barber's  place  by  Nelley  and  John  Blain.  The  bunch  gathered 
in  Barber's  pasture  included  six  three  year  old  steers,  branded 
JOB.  Those  animals  were  also  branded  7  on  the  point  of  the 
shoulder.  Three  of  them  were  speckled  roan  in  color,  and  three 
were  red.  Those  cattle  were  penned  at  witness's  father's  place 
that  night,  and  taken  off  next  morning.  They  were  started  to 
defendant's  ranch  about  twenty-five  miles  distant.  Witness 
helped  drive  those  cattle  about  thirteen  miles  of  the  distance. 

Milton  West  testified,  for  the  defense,  that  he  knew  when 
X:!ampbell,  McCoy  and  others  went  out  to  search  the  defendant's 
pasture.  After  the  party  left  Rancho,  witness  went  to  the 
Houston  pasture.  He  saw  John  Blain  at  that  time  working  on  a 
tank  in  the  Murray  pasture,  and  saw  the  cattle  in  a  pen  about 
two  hundred  yards  distant.  The  defendant  and  others  who 
worked  in  the  Houston  pasture  wore  arms  and  had  worn  them 
ever  since  the  fence  cutting  epidemic,  although  there  had  been 
no  fence  cutting  since  the  spring  of  1885.    The  defense  closed. 

John  Bishop,  recalled  by  the  State,  testified,  in  rebuttal,  that 
on  the  day  the  Murray  pasture  was  searched,  he  heard  John 
Blain,  then  at  work  on  a  tank,  say  that  there  was  but  one  JOB 
animal  in  that  pasture,  and  that  it  was  the  four  year  old  red 
steer. 

The  proposed  testimony  referred  to  in  the  first  head  note  of 
this  report  was  that  offered  to  be  made  by  the  witnesses  Jones, 
£illough  and  Hawkins,  to  the  effect  that,  at  the  time  set  for  the 
prelim iuary  examination  of  this  defendant,  one  Q.  C.  Barber, 
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now  indicted  with  defendant,  but  not  then   in  arrest,  came 
forward,  and  said  that  he  sold  the  JOB  cattle  to  defendant 

The  charge  of  the  court  referred  to  in  the  second  head  note 
reads  as  follows:  "All  persons  are  principals  who  are  guilty  of 
acting  together  in  the  commission  of  an  offense,  when  an  offense 
has  been  committed  by  one  or  more  persons.  The  true  criterion 
for  determining  who  are  principals  is,  did  the  parties  act 
together  in  the  commission  of  the  offense?  Was  the  act  done  in 
pursuance  of  a  common  intent,  and  in  pursuance  of  a  preTiously 
formed  design  in  which  the  minds  of  all  united  and  concurred? 
If  so',  then  the  law  is  that  all  are  alike  guilty,  provided  the 
offense  was  actually  committed  during  the  existence  and  in  the 
execution  of  t1r«  ^^ommon  design  and  intent  of  all,  whether  in 
point  of  fact  all  w  ere  actually  bodily  present  on  the  ground  whoi 
th6  offense  actually  took  place^  or  not** 

Ponton  d  Fly^toT  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

WiLLSON,  Judge.  I.  It  was  not  error  to  reject  the  declare 
tions  of  Barber  with  regard  to  the  cattle.  Such  declarations 
were  hearsay,  and,  besides,  were  the  declarations  of  a  co-defend- 
ant. 'Tersons  charged  as  principals,  accomplices  or  accessaries, 
whether  in  the  same  indictment  or  in  different  indictments,  can 
not  be  introduced  as  witnesses  for  each  other."  (Code  CrinoL 
Proc,  art.  731;  Penal  Code,  art.  91;  Helm  v.  The  State,  20  Texas 
Ct.  App.,  41;  Booth  v.  The  State,  4  Texas  Ct.  App.,  202;  Butter 
V.  The  State,  Id.,  57.)  The  same  rule  of  exclusion  would,  of 
course,  for  an  additional  reason,  apply  to  the  declarations  of 
such  principal,  accomplice,  or  accessary,  unless  the  same  consti- 
tute a  part  of  the  res  gestae. 

II.  We  find  no  error  in  the  charge  of  the  court  Upon  the 
subject  of  principals,  it  is  in  harmony  with  the  settled  doctrine 
established  by  repeated  decisions  of  this  court,  and  is  appUcable 
to  the  facts  in  proof.  (Cook  v.  The  State,  14  Texas  Ct.  App.,  96; 
O'Neal  V.  The  State,  Id.,  582;  Bean  v.  The  State,  17  Texas  Ct 
App.,  60;  Smith  v.  The  State,  21  Texas  Ct.  App.,  107;  Watson  t. 
The  State,  Id.,  598,  and  several  other  decisions.) 

III.  In  our  opinion  the  evidence  supports  the  conviction.  De- 
fendant's explanation  of  his  possession  of  the  cattle  was  shown 
to  be  untrue.    Said  explanation  related  to  another  bunch  of  cat- 
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tie  which  he  purchased  from  Barber  about  one  year  prior  to  the 
theft  of  the  cattle  involved  in  this  prosecution. 
Finding  no  error  in  the  conviction,  the  judgment  is  afi&rmed. 

Affirmed. 

[This  opinion  was  delivered  at  Tyler,  October  26, 1887.  A  mo- 
tion for  rehearing  being  filed,  it  was  taken  to  Galveston  under 
advisement,  where,  in  an  oral  opinion,  the  motion  was  overruled 
on  January  25,  1888.] 
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1.  Practice— Evidbncb—Impbachmbnt  of  a  WirwEsd.— Under  onr  prac- 

tice, a  -^toesB  called  by  the  opposing  party  may  be  discredited  by  prov- 
ing that  on  a  former  occasion  he  made  a  statement  inconsistent  with  his 
testimony  on  the  trial,  provided  such  statement  be  material  to  the  issue. 
The  witness  may  also  be  discredited  by  proof  that,  on  a  former  trial,  he 
omitted  to  state  facts  stated  by  him  on  the  pending  trial.  And  generally, 
whenever,  on  a  former  occasion,  it  was  the  duty  of  the  witness  to  state 
the  whole  truth,  it  is  admissible  to  show  that  in  his  statement  he  omitted 
facts  sworn  to  by  him  at  the  triaL  But  it  is  only  upon  a  denial,  direct 
or  qualified,  by  the  witness,  that  such  statements  were  made,  that  proof 
of  them  can  be  niade.  The  impugned  witness  in  this  case  not  only  did 
not  deny  the  inconsistent  statements  imputed  to  her,  but  admitted  that 
she  made  them.  Held^  that  under  the  rule  announced,  the  impeaching 
testimony  was  erroneously  admitted. 

2.  Bamb.— It  is  now  a  well  settled  rule  of  practice  in  this  State  that  an  im- 

peached witness  may  be  corroborated  by  proof  that  he  had  at  other 
times  made  the  same  statements  as  those  testified  to  by  him  on  the  trial, 
and  about47hich  he  was  impeached.  Under  this  rule,  it  is  held  that  the 
trial  court  erred  in  refusing  to  permit  the  defendant  .to  introduce  proof 
to  support  his  impeached  witness  by  showing  that,  prior  to  the  trial,  ^he 
made  statements  substantially  the  same  as  those  she  made  on  the  trial 
and  about  which  she  was  impeached. 

8.  MURDBR— MANSLAUOHTBR— CHARaB  OF  THE  COURT— WHEN  THB  ADE- 
QUATE Cause  relied  upon  to  reduce  murder  to  manslaughter  is  insulting 
language  hj  the  person  slain  towards  the  female  relative  of  the  slayer, 
it  if  error  for  the  trial  court  to  give  in  charge  to  the  Jury  the  provisions 
of  article  594  of  the  Penal  Code,  to  the  effect  that  the  provocation  must 
arise  at  the  time  of  the  killing,  and  that  the  pasbion  must  not  be  the 
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result  of  a  previous  provocation.  On  the  contrary,  the  jury  in  such 
should  he  instructed  that  the  "time  intervening  between  the  slajer^s  tp- 
prisal  of  the  insult  and  his  first  meeting  with  deceased  is  not  a  material 
consideration,  provided  the  adequate  cause  be  shown,  and  the  state  of 
the  slayer's  mind,  predicated  thereon,  did  actually  exist  at  the  time  of 
the  killing. 
4.  Same— .Vekdiot.— It  is  not  essential,  though  proper,  that  the  charge  of 
the  court  should  instruct  the  jury  in  the  forms  of  verdicts  which  may 
be  rendered  by  them;  but,  when  such  an  instruction  is  given^  it  should 
embrace  every  verdict  which  might  be  rendered  in  the  case. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  be- 
fore the  Hon.  G.  H.  Noonan. 

The  conviction  in  this  case  was  in  the  second  degree  for  tlii 
murder  of  James  Brown,  in  Bexar  county,  on  the  seventh  day  of 
May,  1886.  The  penalty  assessed  against  the  appellant  was  a 
term  of  seven  years  in  the  penitentiary. 

David  Coulson  was  the  first  witness  for  the  State.  He  testified 
that  he  lived  within  the  city  limits  of  San  Antonio,  about  two 
and  a  half  milds  west  from  the  court  house.  He  knew  the  de- 
fendant, and  was  acquainted  with  Brown  at  the  time  of  his 
death.  Brown  was  then  in  the  employ  of  the  witness,  and  bad 
been  for  about  three  months.  The  witness  had  a  dairy  on  his 
place,  which  he  had  leased  to  a  Mr.  Hand.  Prior  to.  the  leasing 
of  the  dairy  to  Mr.  Hand,  the  defendant  had  been  in  the  witness's 
employ.  Subsequent  to  that  time,  and  at  the  time  of  the  hom- 
icide, defendant  was  in  Hand's  employ,  driving  the  dairy  wagon. 
He  and  his  wife  occupied  a  house  on  the  witness's  place,  about 
one  hundred  and  forty  yards  from  witness's  residence.  The  de- 
ceased lodged  at  the  witness's  house,  but  boarded  at  defendant's 
house. 

In  connection  with  his  dairy  business,  Mr.  Hand  ran  a  cream- 
ory,  which  was  situated  in  a  building  on  Houston  street,  in  San 
Antonio,  about  two  and  three-quarter  miles  distant  from  the 
dairy.  The  witness  went  to  Hand's  creamery  a  little  after  four 
o'clock  on  the  evening  of  May  7,  1886.  He  either  found  the  de- 
fendant at  the  creamery,  or  the  defendant  came  there  soon  after 
witness's  arrival.  He  was  in  a  towering  rage,  no  one  but  defend- 
ant and  witness  being  then  in  the  creamery  room,  though  several 
parties  were  in  the  building.  No  third  party  that  witness  could 
recollect  took  part  in  the  conversation  which  ensued  between  wit- 
ness and  defendant.    Speaking  to  witness  about  the  deceased. 
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^nd  cursing  violently,  the  defendant  told  witness  that  he  would 
be  "6k)d  d— d  if  he  didn't  kill  Jimmy,"  the  deceased.  Witness, 
in  reply  to  this  declaration,  remonstrated  with  defendant,  and 
attempted  to  dissuade  him  from  his  declared  purpose,  but  de- 
fendant persisted  in  declaring  that  he  would  kill  the  deceased. 
In  connection  with  each  of  the  threats  so  made,  the  defendant 
said  that  deceased  had  cursed  his  wife,  and  that  he  would  not 
submit  to  that  from  any  man.  He  assigned  no  other  reason  for 
his  deadly  purpose  than  that  deceased  had  cursed  his  wife.  Wit- 
ness presently  left  the  creamery.  Defendant  remained,  and  the 
last  words  witness  heard  him  utter  were  repetitions  of  his  threat 
to  kill  the  deceased.  He  was  exceedingly  angry.  Witness  got 
home  about  dusk,  when  the  deceased  met  him  and  took  his 
liorse.  Witness  did  not  then  see  the  defendant,  who  rarely  got 
back  to  the  dairy  until  nearly  nine  o'clock  at  night.  Witness 
did  not  see  the  deceased  again  until  between  ten  and  fifteen 
minutes  before  eight  o'clock.  He  had  then  been  shot.  When 
deceased  took  witness's  horse,  witness  went  into  his  house,  threw 
off  his  coat,  took  off  his  shoes,  and  got  some  paper  on  which  to 
write  a  pay  check  for  the  deceased.  Some  time  later  and  about 
•eight  o^clock,  witness  heard  a  shot.  He  knew  at  once  from  the 
430und  that  the  shot  was  fired  at  or  about  the  defendant's  house, 
and  at  once  put  on  his  shoes  to  go  there.  About  the  time  he  got 
his  shoes  on,  a  second  shot  was  fired,  and  almost  immediately  a 
man  came  to  his  house  to  notify  him  of  trouble  at  defendant's 
Louse.  Witness  went  at  once  to  defendant's  place,  and  at  the 
bam  met  the  defendant,  with  a  pistol  in  his  hand,  himting  for 
•deceased,  and  Mrs.  Williams  following  behind  him,  begging 
him  to  stop.  When  witness  met  defendant,  he  said  to  witness  : 
"  I  shot  at  him,  d— n  him,  and  I  think  I  hit  him;  if  I  didn't  I  will 
kill  him  before  day."  At  this  time  Mrs.  Williams  was  begging 
defendant  to  desist  and  give  up  his  pistoL  She  also  asked  wit- 
ness to  take  the  pistol.  Mrs.  Williams  finally  induced  defendant 
to  go  into  the  house  and  sit  down.  After  much  persuasion  and 
the  assurance  of  the  witness  that  Brown's  pistol  was  still  at 
iTvitness's  house,  defendant  gave  his  pistol  to  the  witness.  While 
protesting  against  returning  to  the  house,  and  surrendering  his 
pistol,  the  defendant  declared  that  he  did  not  want  to  give  the 
deceased  an  advantage  over  him,  and  that  if  he  went  into  the 
house  the  deceased  would  kill  him. 

In  the  same  connection  he  declared  that  he  had  shot  the  de- 
ceased because  he  cursed  his  wife.    He  assigned  no  other  cause 
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for  the  shooting.  He  declared  again^  as  he  had  previously  de- 
clared to  witness,  that  deceased  cursed  his  wife  that  morning, 
but  he  did  not  say  at  what  time  in  the  morning.  The  witness 
made  an  examination  of  defendant's  premises  after  the  shooting. 
He  found  no  blood  in  the  house,  but  found  the  stain  of  burned 
powder  on  a  towel  which  hung  on  the  right  hand  facing  of  the 
door  of  the  room  which  was  used  as  a  sitting  and  dining  room. 
The  shooting  which,  as  stated,  took  place  at  about  eight  o'clock, 
occurred  while  the  people  in  defendant's  house  were  at  supper. 
The  table  was  still  set  when  witness  went  in  after  the  shooting. 
Several  persons  boarded  with,  defendant,  and  were  at  the  house 
when  witness  got  there.  Pretorius,  Allen  Sharpley  and  Jack 
Mitchell  were  there,  and  witness  believed  that  H.  P  Howell, 
William  Swaggerty  and  Frank  Nolen  were  there.  J.  T.  Dyall 
was  not  then  boarding  with  defendant,  but  with  his  brother-in- 
law,  who  lived  in  a  house  about  thirty  feet  distant  from  defend- 
ant's house.  Other  men  whose  names  were  mentioned  by  coun- 
sel (not  disclosed  in  the  record)  were  there.  Witness  was  of 
impression  that  Mr.  Dyall,  who.  was  in  the  last  stages  of  con- 
sumption, went  back  to  his  home  in  Alabama  to  die.  Another 
man,  known  as  Ed.,  went  from  San  Antonio  to  Fort  Worth.  K 
he  was  now  in  San  Antonio  witness  did  not  know  it.  He  did 
not  know  what  had  become  of  Howell.  One  or  two  of  the  boys 
who  were  at  defendant's  house  when  the  shooting  occurred,  ac- 
cording to  witness's  information,  joined  the  army  and  after- 
wards deserted.  Witness  did  not  know  what  became  of  Allen 
Sharpley.  He  knew  Swaggerty's  whereabouts  for  a  time,  but 
did  not  know  where  he  now  lived.  Another  man  referred  to  the 
witness  knew  only  as  the  man  he  saw  with  Major  Teel  after 
either  the  preliminary  trial  of  this  defendant  before  the  justice 
of  the  peace  or  his  habeas  corpus  trial  before  Judge  Noonan. 
That  man  went  from  the  court  house  with  Major  Teel,  but  wit* 
ness  did  dot  know,  except  from  hearsay,  where  he  went  to.  Wit- 
ness did  not  know  what  had  become  of  either  Mitchell  or  Nolen. 
The  several  parties  named  were  employes  of  Hand.  They  dis- 
appeared very  soon  after  the  homicide.  Witness  had  great  dif- 
ficulty in  getting  any  of  them  to  stay  on  the  place,  even  for  « 
short  time,  after  the  shooting. 

The  witness  did  not  know  that  defendant's  shot  had  taken  ef- 
fect upon  Brown's  body  when  he  got  defendant's  pistoL  When 
he  secured  the  pistol  he  took  it  to  his  own  house  and  inunedi- 
ately  returned  to  defendant's  house.    Meanwhile  defendant  dia- 
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appeared.  Witness  was  gone  with  the  pistol  but  very  few  min- 
utes. While  disposing  of  defendant's  pistol,  at  his  house,  witness 
made  search  for  deceased's  pistol,  and  found  it  among  deceased's 
clothes  in  his  room.  It  had  not  been  discharged.  The  second 
shot  fired  by  defendant  was  fired  at  a  boy  called  "Skinhead." 
At  least  "Skinhead"  said  that  the  shot  was  fired  at  him,  and  de- 
fendant, who  was  present  and  heard  what  "Skinhead"  said,  re- 
marked that  he  fired  at  him  ("Skinhead")  mistaking  him  for  the 
deceased.  When  this  second  shot  was  fired,  the  defendant  was 
standing  south  of  his  house,  and  between  the  house  and  the 
barn,  and  the  boy  called  "Skinhead"  who,  witness  thought,  was 
Sharpley,  was  in  the  brush,  jumping  pretty  high.  Referring  to 
this  incident  after  the  shooting,  defendant  said  that  he  thought 
"Skinhead"  was  the  deceased,  and  that  he  was  going  to  wit- 
ness's house  to  get  his  pistol.  During  thi§  parley,  which  was 
immediately  after  the  shooting,  and  before  Mrs.  Williams  and 
witness  got  defendant  into  the  house,  defendant  said  that  he 
knew  deceased  had  gone  to  get  his  pistol,  and  refused  to  surren- 
der his  pistol.  The  interval  between  the  two  shots  did  not  exceed 
a  minute.  Mrs.  Williams,  in  the  presence  of  defendant,  said 
that  defendant  fired  the  first  shot  from  the  inside  of  his  house. 
Other  parties  told  witness  the  same  thing,  but  witness  could  not 
say  that  defendant  was  then  present.  Defendant  justified  him- 
self in  shooting  by  saying  to  his  wife,  in  witness's  hearing:  "  I 
shot  because  he  cursed  you,  Mamie."  He  assigned  no  other 
reason.  Witness  could  not  say  that  anybody,  in  defendant's 
presence,  said  what  deceased  was  doing  at  the  time  of  or  imme- 
diately before  the  shooting,  but  defendant  told  witness,  in  sub- 
stance, that  when  he  fired  the  first  shot  the  deceased  was  **  get- 
ting out  of  the  way  in  the  door."  He  did  not  say  what  the 
deceased  was  doing  when  he,  defendant,  reached  home.  De- 
fendant did  not  tell  witness  where  he  stood  when  he  fired  the 
first  shot. 

After  he  put  defendant's  pistol  away,  and  searched  for  and 
found  that  of  the  deceased,  the  witness  instituted  a  search  for 
Brown,  and  found  him  in  the  mesquite  brush,  about  one  hundred 
and  eighty  yards  due  west  of  his  (witness's)  house.  He  was  suf- 
fering grievously  from  a  pistol  wound.  The  ball  entered  the 
right  side  just  above  the  collar  bone,  but  witness  could  not  say 
how  it  ranged.  Deceased  said  nothing  about  his  condition,  nor 
was  his  condition  discussed  by  any  one  in  witness's  presenca 
Brown  was  found  about  twenty  minutes  after  the  shooting.    He 
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was  taken  to  a  house  on  a  litter,  and  died  there  about  an  hour 
and  a  half  later.  If  the  defendant  came  back  to  the  dairy,  or 
was  on  witness's  place  after  witness  left  him  to  go  to  his  own 
home,  with  his  pistol,  witness  did  not  know  it.  He  did  not  see 
defendant  again  until  he  was  brought  back  by  the  oflRcers.  The 
witness  could  not  remember  that  anything  of  a  particular  nature 
was  said  by  defendant,  after  the  shooting,  as  to  whether  he  was 
going  to  remain  on  witness's  place  over  night,  or  whether  he  was 
going  to  town  to  surrender  Witness  understood  him,  however, 
to  promise  to  spend  the  remainder  of  the  night  up  stairs  in  wit- 
ness's house,  and  did  not  expect  him  to  leave  when  he,  witness, 
went  to  the  house  with  the  pistol.  It  was  not  then  known  that 
Brown  had  been  hit.  The  pistol  used  by  defendant  was  a  re- 
volver, and  witness  believed  it  to  be  the  one  now  exhibited  to 
him  by  counsel.  It  was  now  in  the  condition  that  witness 
received  it  from  the  hands  of  defendant.  Four  barrels  were 
loaded  and  two  empty.  The  empty  barrels  did  not  join.  Wit- 
ness did  not  remember  that  he  ever  heard  defendant  say  who 
owned  the  pistol,  but  he  did  hear  Ed  Lewis  say  who  owned 
it.  Witness  did  not  know  the  present  whereabouts  of  Lewis. 
The  last  he  ever  heard  of  Lewis  was  through  a  letter  written 
by  him  from  Fort  Worth  to  witness's  wife.  Lewis,  at  the  time 
of  the  homicide,  was  in  the  employ  of  Mr.  Hand,  and  had  charge 
of  the  creamery  engine.  He  remained  on  the  place  but  a  short 
time  after  the  homicide. 

When  defendant  gave  his  pistol  to  witness,  he  did  not  tell 
witness  who  to  give  it  to.  Several  parties  on  that  night  told 
witness  where  defendant  got  the  pistol,  but  witness  could  not 
remember  that  defendant  was  present.  He  did  not  think  defend-  . 
ant  kept  a  pistol  on  his  place:  at  all  events,  witness  had  never 
heard  of  his  doing  so  during  the  year  he  had  him  in  his  employ. 
Witness  did  not  think  that  defendant,  at  the  time  he  left,  kne^w 
positively  that  he  had  shot  the  deceased.  He  told  witness  that 
he  thought  he  had  hit  deceased,  but  did  not  claim  to  be  certain 
that  he  had.  .Deceased  at  that  time  had  not  been  found.  The 
defendant  was  brought  back  to  San  Antonio  by  Deputy  Sheriff 
Alexander  and  somebody  else,  two  or  three  days  after  the  shoot- 
ing. A  gentleman  and  lady  brought  a  message  to  witness's 
house  on  the  night  of,  but  after,  the  shooting.  Witness  knew 
Puckeridge  and  his  wife.  They  were  at  witness's  house  about 
three-quarters  of  an  hour  before  the  death  of  deceased,  but  wit- 
ness was  now  unable  to  say  whether  or  not  they,  or  either  of 
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them,  delivered  a  message  to  the  deceased.  Puckeridge  lived 
about  half  a  mile  northeast  of  witness,  but  not  in  the  direction  of 
town.  There  was  no  road  from  witness's  house  to  that  of  Puck- 
eridge. 

On  his  cross  examination,  the  witness  stated  that,  at  the  time 
of  the  homicide,  the  defendant  was  in  the  employ  of  Mr.  Hand, 
and  not  of  him,  witness.  Hand  had  leased  witness's  dairy, 
bought  milk  of  witness,  and  was  running  the  business,  but  wit- 
nes8i  did  not  consider  himself  and  Hand  to  be  in  partnership. 
Hand  carried  on  the  creamery  on  Houston  street,  and  for  milk 
paid  witness  a  certain  amount.  Witness's  business  at  the  cream- 
ery on  the  day  of  the  homicide,  where,  as  stated,  he  met  the 
defendant,  was  to  get  the  money  then  due  him  from  Mr.  Hand. 
Witness  owned  the  engine  and  other  articles  used  in  the  cream- 
ery. He  had  an  interest  in  the  creamery,  but  not  as  partner.  It 
was  about  four  o'clock  on  the  evening  of  the  fatal  day  that  wit- 
ness saw  defendant  at  the  creamery.  He  did  not  know  where, 
if  anywhere,  he  saw  defendant  in  the  morning  of  that  day. 
Defendant's  usual  hour  of  starting  from  the  dairy  to  town  in  the 
morning  was  at  four  or  a  little  past  four  o'clock.  Witness  -may 
have  seen  defendant  on  the  morning  of  the  fatal  day,  but  did  not 
recollect  doing  so. 

Question.  **You  say  about  four  o'clock  in  the  evening  was  the 
first  time  you  saw  him  on  the  seventh?" 

Answer.  "I  didn't  say  that  exactly.  It  was  the  first  time  I 
remember  to  have  seen  him.  He  was  then  mad,  and  cursing 
bitterly." 

Q.  *'He  told  you  that  Brown  had  cursed  his  wife?" 

A.  *'No,  he  didn't;  he  said  'Jimmy,'  Jimmy  is  Brown,  and  he 
used  the  term  'Jimmy.'  He  was  a  favorite  among  us  all,  and  his 
name  was  'Jimmy.'  I  called  all  my  hands  by  their  first  names. 
I  had  employed  Mr.  Williams  when  in  Ohio,  and  he  came  on 
here  and  we  had  lived  in  perfect  friendship.  Before  he  cursed  so 
in  my  presence,  my  feelings  were  entirely  friendly.  His  swear- 
ing in  my  presence  did  not  command  my  approval  at  all.  I  was 
not  pleased  with  his  manner;  I  thought  it  was  insulting,  he 
knowing  my  position.  I  have  not  employed  nor  given  my  sup- 
port to  any  one  to  prosecute  this  defendant.  I  have  not  paid  a 
nickel  to  do  so,  nor  promised  to  pay  any,  that  I  know  of.  I 
don't  recollect  anything  of  that  sort." 

Q.  "Have  you  not  talked  to  a  very  great  many  people  in  rela- 
tion to  this  matter?" 
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A.  'TTes  [and  you  would  have  talked  too]  if  you  had  been 
placed  in  my  position,  and  been  published  in  the  papers  by  report- 
ers as  a  party  to  the  thing.  I  published  a  card  in  the  Express 
newspaper." 

Q.  *'Did  you  state  in  it  that  that  conversation  took  place  at 
four  o'clock  in  the  morning?" 

A.  "The  Express,  as  it  frequently  does,  made  a  terrible  blun- 
der." 

Q.  'TTou  wrote  a  commimication  to  the  Express  over  your 
own  signature?" 

A.  "I  did  not  write  a  communication  to  the  Express;  another 
gentleman,  Judge  Price,  wrote  that  document." 

Q.  "Did  you  ever,  at  any  time,  correct  that  matter  about  four 
o*clock  in  the  morning?" 

A.  "I  don't  recollect.  Of  course,  if  I  saw  it,  I  applied  for  a 
correction  of  it." 

Q.  "Didn't  Mr.  Price  read  you  that  communication  before  you 
signed  it  for  publication?" 

A.  "Not  as  at  four  o'clock  in  the  morning.  Of  course  it  was 
written  in  my  presence.  My  recollection  is  that  I  signed  the 
document  myself,  but  I  can't  say  so  positively.  I  spoke  of  it 
frequently.  I  have  been  asked  five  hundred  times:  'Where  is 
the  man  who  killed  the  man  at  your  place ?*'* 

Q.  "Have  you  not  stated  that  he  ought  to  be  hung,  and  that 
his  neck  ought  to  be  broken?" 

A.  "I  am  glad  you  asked  that  question,  and  I  will  answer  it 
I  said  that  it  was  a  cowardly  act.  I  have  said  that  of  him  (de- 
fendant) as  of  any  other  man  under  similar  circumstances.  I 
believe  in  the  enforcement  of  the  law  for  crime.  I  don't  know 
that  I  am  antagonistic  to  this  defendant  outside  of  this  one 
offense.  This  offense  is  the  one  I  am  soured  about.  The  news- 
papers put  it  on  my  place  anyhow,  and  I  did  not,  as  I  could  not, 
deny  that  it  was  on  my  place."     . 

Q.  "Did  you  not  state  that  you  had  leased  your  cows  to  Mr. 
Handr 

A.  "I  changed  relations  that  day.  I  suppose  Mr.  Williams 
knew  it.  I  don't  remember  seeing  him  (defendant)  on  the  sev- 
enth, until  four  o'clock  in  the  evening,  when  I  had  a  conver- 
sation v/ith  him  at  the  creamery.  I  don't  know  that  I  then  told 
him  of  the  change  in  my  relations  with  Mr.  Hand.  Jimmy  was 
in  my  employ.    The  cows  and  the  interest  in  the  pasture  were 
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mine,  and  I  took  charge  next  morning,  as  per  agreement.  None 
of  my  cows  were  shot." 

Q.  "Were  none  of  them  hurt  in  any  way?" 

A.  "I  think  not,  sir,  by  that  shooting.  From  the  time  I  heard 
the  first  shot  and  went  out  and  met  Mr.  Williams,  I  had  time  to 
put  on  my  shoes  and  walk  about  one  hundred  yards.  It  was 
only  a  minute  or  two.  I  went  out  in  a  hurry  and  met  Itfr. 
Williams." 

Continuing  in  reply  to  questions,  the  witness  said  that,  upon 
^oing  from  his  house  after  hearing  the  shots,  he  met  the  defend- 
•ant  at  a  point  about  twenty  feet  distant  from  his  west  gate.  He 
could  not  say  exactly  how  long  he  stood  there  with  defendant 
and  his  wife  before  defendant  was  prevailed  upon  by  the  plead- 
ings of  his  wife  to  go  back  to  his  house.  Some  time  elapsed 
after  reaching  the  house  before  the  defendant  could  be  induced 
to  surrender  his  pistol  to  the  witness.  Not  instantly,  but  soon 
after  witness  got  the  pistol,  he  went  direct  to  his  own  house  to 
put  it  away.  He  returned  to  defendant's  house  almost  imme- 
diately, and  found  Mrs.  Williams,  her  children  aud  the  men, 
•except  defendant,  "scattered  about."  The  **boys"  (meaning  the 
hands)  were  about  the  place  when  witness  and  Mrs.  Williams 
were  trying  to  get  defendant  to  return  to  his  house  from  the 
point  near  witness's  west  gate,  but  none  of  them  came  to -where 
witness,  Mrs.  Williams  and  defendant  then  were.  They  were 
^'scattered  about"  with  lanterns,  talking  and  laughing  about 
^'Skinhead,"  Witness  did  not  know  that  a  single  person  of 
those  scattered  about  came  back  to  the  house  until  he,  having 
taken  defendant's  pistol  to  his  own  house,  returned  to  defend- 
ant's house.  Witness's  card  in  the  Express  of  May  12,  1886,  did 
not  purport  to  be  a  circumstantial  narration  of  what  occurred  at 
the  time  of  the  homicide,  but  was  an  answer  to  misrepresenta- 
tions about  himself,  made  by  the  reporter  of  that  paper,  who,  in 
the  previous  notice  of  the  tragedy,  actually  charged  witness 
with  complicity  in  the  murder;  at  least,  the  witness  so  construed 
the  language  of  the  article,  and  knew  that  he  was  blamed  by 
the  oflBcers,  Captain  Shardein,  particularly,  for  not  giving  in- 
formation on  that  night  of  what  had  occurred.  As  a  matter  of 
fact,  the  witness  was  on  the  eve  of  starting  to  town  to  lodge  in- 
formation when  one  of  the  other  men,  much  younger  than  wit- 
ness, proposed  to  go,  and  witness  directed  him  to  go  at  once,  and 
to  report  the  matter  at  police  headquarters,  after  summoning  a 
doctor.    Witness  had  been  told  that  that  man  did  not  appear  at 
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headquarters.  Witness  did  not  arrest  defendant  when  told  that 
he  had  shot  a  man,  nor  did  he  attempt  to  do  so.  He  had  never 
arrested  a  man  in  his  life,  and  never  expected  nor  intended  to 
arrest  one  in  the  future.  He  did  not  call  upon  Hand's  employes 
to  arrest  defendant,  because  defendant  promised,  and  he  ex- 
pected him,  to  stay  locked  up,  up  stairs  in  his  house  until  morn- 
ing. 

Q.     "How  long  a  time  elapsed  from  the  time  you  started  ta 
hunt  for  Brown  until  you  foimd  him." 

A.  "  I  don't  know,  nor  can  I  approximate  the  time,  but  it  was 
not  long.  I  went  into  the  house  to  see  if  any  one  had  been  shot, 
and  could  find  no  hole.  I  then  said:  '  He  is  hit,  and  now,  boys, 
we  must  find  him.'  Williams  was  gone,  and  it  was  not  a  long 
time  until  Brown  was  found.  I  don't  recollect  who  was  first  to 
find  him,  but  we  were  all  there  pretty  soon.  I  did  not  look  for  a 
tra^ck  of  blood.  The  jury  of  inquest  were  there,  and  I  left  it  to 
them.  I  came  in  before  day  to  see  what  was  to  be  done.  I  went 
to  the  house  of  the  justice  of  the  pe^ce  on  Commerce  street  and 
woke  him  up.  This  was  early — ^before  daylight.  I  went  to  police 
headquarters  first,  and  was  there  instructed  to  go  first  to  the 
justice  of  the  peace,  who  would  be  in  his  ofiBce  at  seven  o'clock. 
I  went  then  to  the  residence  of  Justice  Crawford  and  woke  him 
up.  I  went  into  his  bed  room.  Crawford  was  sick,  and  told  me 
that  Justice  Adam  would  be  at  his  office  at  seven  o'clock.  I  was 
at  Adam's  office  at  seven  o'clock,  but  did  not  find  him.  I  was  in 
there  at  intervals  until  he  came.  Brown  was  badly  wounded 
when  we  found  him.  He  was  talking  some.  We  carried  him  to 
Houston's  house,  about  two  hundred  yards  from  where  we  found 
him.  He  lived  about  three-quarters  of  an  hour  after  reaching^ 
the  house.  Brown  had  been  working  for  me  up  to  that  time,  but  . 
then  had  his  notice.  I  was  not  present  a  great  deal  at  Houston's 
before  his  death,  but  hurried  off  to  get  a  doctor.  I  sent  a  man 
for  the  doctor  as  soon  as  I  could  get  a  horse  from  the  pasture. 
Brown  made  no  statement  about  the  shooting,  so  far  as  I  know. 
He  (Brown)  was  a  quiet,  inoffensive  man;  a  man  who  had  never, 
so  far  as  witness  knew,  wronged  any  one.  His  superior  had  never 
been  in  witness's  employ.  Defendant,  when  not  in  liquor,  was 
a  quiet  man.  He  did  not  drink  much.  I  don't  know  that  he 
ever  had  trouble  with  the  people  on  my  place.  I  know  of  no 
other  serious  difficulty  he  ever  had.  He  had  had  trouble  with 
one  Mott,  but  I  don't  know  what  about.  That  falling  out  lasted 
for  a  few  days.    I  have  disagreed  with  men  who  worked  forme* 
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The  defendant  worked  for  me  a  good  while,  but  possibly  not  so 
long  as  three  or  four  years.  I  found  a  pistol  among  Brown's  ef- 
fects. I  heard  it  said  that  he  had  a  pistol,  and  as  I  found  one 
among  his  effects  I  inferred  that  it  belonged  to  him.  I  don't 
recollect  whether  it  was  loaded  or  imloaded,  but  my  impression 
is  that  it  was  loaded.  I  did  not  see  Brown  have  a  pistol  that 
day.  I  never  saw  a  man  have  a  pistol  on  my  place  until  I  saw 
the  pistol  in  the  hands  of  Williams.  I  did  not  permit  the  bring- 
ing of  pistols  on  my  place,  as  I  was  afraid  of  them.  I  had  heard 
Williams  and  others  say  that  he  had  a  pistol,  but  Williams  was 
not  in  my  employ.  I  knew  that  the  oflBcers  brought  Williams 
back,  because  they  told  me  so.  Mr.  Swaggerty  was  at  that  time 
on  the  place.  He  was  one  of  the  boys,  and  occupied  the  room 
occupied  by  the  other  of  Hand's  employes.  Defendant  was  not 
'there  when  I  got  back  after  taking  his  pistol  to  my  house.  They 
told  me  he  had  gone,  and,  as  we  could  not  find  him,  I  supposed 
that  ho  had  gone.  I  have  no  mark  on  the  pistol  you  show  me 
by  which  to  know  that'  it  is  the  pistol  I  got  from  defendant.  It 
looks  like  the  same  pistol,  and  I  think  it  is  the  same.  The 
chambers  are  in  the  same  condition  as  when  I  delivered  it  to 
'Squire  Adams — an  empty  chamber,  then  a  loaded,  and  then  an 
empty  one.     I  am  satisfied  the  pistol  is  the  same." 

Q.  "You  say  a  man  named  Ed  told  you  it  belonged  to  him? 
Was  that  man  present  when  he  said  it  belonged  to  you?" 

A.  "I  don't  remember  what  he  did  say.  He  told  me  so.  I  don't 
think  the  defendant  was  present.  I  don't  know  of  my  own  knowl- 
edge who  is  the  owner  of  the  pistol.    I  did  not  sell  it." 

Q.  "You  say  that  he  said  to  his  wife,  in  your  presence:  *I 
shot  him  because  he  cursed  you,  Mamie?'  Now,  what  was  the 
statement  made  in  regard  to  the  shooting  when  he  talked  to  his 
wife  and  called  her  by  name?" 

A.  "  I  think  he  said :  '  I  would  kill  any  man  who  would  curse 
you.'" 

Q.     "You  don't  know  exactly  what  it  was?" 

A.  "I  exactly  know  that  he  said  he  would  kill  any  man  for 
cursing  her;  that  that  was  the  reason  he  did  it.  He  said  before 
that  he  was  going  to  kill  deceased  for  that  reason — for  cursing 
his  wife." 

Q.  "Do  you  know  John  Tom  McGee,  and  have  you  ever  had  a 
conversation  with  him  about  this  matter?" 

A.     "I  know  John  Tom  McGee,  and  have  known  him  a  long 
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."While,  and  I  suppose  that  I  have  had  a  conversation  with  him 
about  this  matter.    He  has  been  at  my  house  frequently.*' 

Q.  "  Did  you  not,  at  your  place,  a  few  days  after  the  homicide, 
tell  John  Tom  McGee  that  defendant  told  you  that,  if  you  would 
discharge  Brown  it  would  end  the  difficulty?'* 

A.     *'  I  did  not,  sir." 

Q.  "Did  you  not,  in  the  same  connection,  say  to  him  that 
the  Virgin  Mary  had  been  insulted,  and  that  the  defendant's  wife 
was  no  better?" 

A,  "I  did  not.  I  did  not  tell  him  that  the  Virgin  Mary  had 
ever  been  insulted.  I  told  him  that  Queen  Victoria,  a  very  dif- 
ferent person  than  the  Virgin  Mary,  had  been  insulted  a  thou- 
sand times,  and  is  a  noble  old  matron  yet." 

Q.  "A  short  time  after  Brown  took  your  horse,  did  you  not 
ask  some  of  the  boys  for  Brown?  Did  they  not  tell  you  that  he 
had  gone  to  defendant's  house,  and  did  you  not  exclaim:  *WhatI 
That  fellow  go  over  there  after  insulting  that  man's  wife?* " 

A.  "I  did  not.  I  will  tell  you  what  I  said.  I  told  Mr.  Wil- 
liams that  I  would  discharge  Brown,  and  had  deposited  the 
money  to  pay  him  off.  When  he  took  my  horse  I  went  into  the 
house,  laid  off  my  clothes,  and  came  out  about  the  time  that 
Brown  should  have  put  the  horse  up.  .  I  called  twice  for  Brown, 
when  somebody  said  that  he  had  gone  to  defendant's  to  get 
supper,  and  I  said:  *What!  Is  it  possible  he  has  gone  to  that 
man's  house  after  cursing  his  wife?'  I  turned  over  to  the  under- 
taker Brown's  effects,  including  his  pistol  and  the  money  I  was 
due  him,  to  pay  for  Brown's  burial.  I  said  that  I  supposed 
Dyall  was  dead.  He  left  here  for  Alabama  in  the  last  stages  of 
consumption,  and  I  have  never  heard  from  him  since.  He  was 
here  at  the  defendant's  examining  trial.  I  do  not  know  the  pres- 
ent whereabouts  of  Herman,  Fuch,  Shapley,  Lewis,  Swaggerty, 
Mitchell  nor  Nolan." 

Re-examined,  the  witness  said:  ''I  told  the  defendant  I  was 
going  to  discharge  Brown.  I  told  him  I  had  the  money  all 
ready.  I  told  him,  when  he  was  cursing,  that  it  was  not  neces- 
sary to  curse,  as  I  would  discharge  Brown  and  he  would  not  see 
him  again.  That  was  about  four  o'clock.  I  don't  know  of  my 
own  knowledge  that  Brown  cursed  Mrs.  Williams.  I  got  that 
information  only  from  Williams,  and  told  him  that  I  would  not 
tolerate  on  my  place  a  man  who  would  curse  a  woman,  and  that 
1  would  discharge  Brown  as  soon  as  I  got  home.  I  had  not  been 
home  exceeding  thirty  or  forty  minutes  when  Williams  got  back 
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from  towiL  He  did  not,  on  his  return,  call  upon  me  to  know  if 
I  had,  or  intended  to,  cany  out  my  avowed  purpose  to  discharge 
Brown.  I  don't  know  how  long  Williams  had  been  home  before 
he  shot  Brown,  but  the  shooting  occurred  a  half  or  three-quarters 
of  an  hour  earlier  than  his  usual  time  of  getting  home.  I  did  not 
bring  the  defendant  here  from  Ohio.  I  hired  him  there  and  he 
came  here.  He  proved  a  first  rate  hand.  I  have  no  personal 
feeling  against  him,  outside  of  this  murder.  After  I  took  the 
pistol  in  the  house  and  came  back  and  found  Williams  gone,  I 
called  the  boys  together  and  made  them  show  how  the  thing 
was.  They  showed  me  a  powder  bum  on  a  barrel  by  the  door 
facing,  which  showed  the  direction  of  the  shot.  I  said:  *  If  he 
is  shot  there  will  be  no  biQlet  found.'  Finding  none,  I  said: 
*  There  is  no  bullet  hole  to  be  found,  boys.  He  is  shot.  Now, 
let's  find  him.'  Williams  did  not  know  whether  he  had  hit  him 
or  not.  He  told  me  he  thought  he  hit  him.  As  soon  as  we  found 
him  I  ordered  a  litter,  and  a  horse  was  given  a  man  to  go  to 
town.  I  was  going  at  first,  but  this  man  said  he  was  younger 
and  could  go  better.  I  told  him  to  go  to  police  headquarters,  and 
from  there  telephone  for  a  doctor.  It  was  no  fault  of  mine  that 
the  man  did  not  go  to  police  headquarters.  He  returned  after 
Brown's  death.  No  doctor  came  back  with  him,  he  said,  because 
he  had  not  taken  a  horse  for  him.  If  I  am  a  judge,  I  would  say 
that  defendant  was  drinking  heavily  at  the  time  of  the  homi- 
cide. He  did  not  repeat  to  me  the  words  Brown  used  to  his  wife. 
Hd  merely  said  that  Brown  cursed  her.  I  never  had  a  conver- 
sation with  John  Tom  McQee  in  which  I  said  anything  about  the 
Virgin  Mary.  If  I  said  anything  to  him  at  all,  I  may  have  said 
what  I  said  to  Williams,  that  Queen  Victoria  had  been  cursed  a 
thousand  times,  and  would  be  cursed  as  long  as  there  was  a  man 
on  the  Emerald  Isle,  but  she  was  a  noble  old  lady  stilL  I  told 
Williams  that  I  had  been  cursed,  and  it  might  be  some  man  had 
cursed  my  wife,  but  I  had  not  killed  that  man.  I  said  to  him: 
*The  day  you  do  it  your  wife  and  children  will  be  orphans,  and 
you  will  be  spending  your  days  in  the  penitentiary.  Don't  kick 
at  trifles  any  more;  I  will  discharge  him  and  you  will  not  see 
any  more  of  him;  he  is  a  poor,  ignorant  creature  anyway.'  I 
told  John  Tom  MeGee  this  whole  conversation.  I  also  told  Wil- 
liams that  it  was  folly  and  madness  to  think  about  killing  Brown 
and  that  I  would  discharge  Brown  as  soon  as  I  got  home,  as  1 
would  not  have  a  man  on  my  place  who  would  curse  a  woman. 
I  would  probably  have  discharged  Brown  very  soon  any  way. 
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as  I  had  no  further  use  for  him.  I  never  knew  anything  about 
a  cow  of  mine  being  hurt.  A  man  had  better  strike  me  than  one 
of  my  cows." 

Mrs.  Annie  Puckeridge  was  the  next  witness  for  the  State 
She  testified  that  she  lived  with  her  husband,  P.  M.  Puckeridge, 
on  the  second  Alazan  creek,  about  a  mile  and  a  half  distant  from 
Coulson's  place,  and  not  quite  so  far  from  the  business  center  of 
San  Antonio.  Witness  had  seen  defendant  previous  to  the  night 
of  May  7,  1886,  but  had  no  particular  acquaintance  with  him. 
The  defendant  came  to  witness's  house  between  eight  and  nine 
o'clock  on  the  night  of  May  7,  1886,  just  as  witness  and  her 
husband  were  preparing  to  go  to  bed.  He  stopped  at  the  fence 
and  called  for  witness's  husband,  ^pon  the  invitation  of  Mr. 
Puckeridge,  the  defendant  came  into  the  house.  As  soon  as  he 
got  in^  the  defendant  said:  ''I  fired  at  a  man,  and  I  am  afraid 
I  shot  my  wife."  Witness  then  said  that  she  had  better  go  and 
see,  and  asked  her  husband  to  go  with  her.  Within  a  few  min- 
utes witness  and  her  husband  started,  the  witness  taking  a  note 
written  by  defendant,  which  she  gave  Mrs.  Williams  when  she 
arrived  at  the  dairy.  She  did  not  read  the  note,  and  did  not  know 
its  contents.  Defendant  remained  at  witness's  house,  as  did  her 
little  girl,  who  was  in  bed.  Witness  and  her  husband  remained 
at  the  dairy  about  half  an  hour.  When  they  returned  home  wit- 
ness gave  defendant  some  money  which  Mrs.  Williams  sent  by 
her.  Witness  did  not  know  how  much  money  Mrs.  Williams 
sent  defendant  by  her.  It  was  in  small  gold  pieces,  and  one  fifty 
cent  silver  piece.  Mrs.  Williams  went  to  Coulson  before  she 
gave  the  witness  the  money,  and  Coulson  told  her  to  send  word 
to  her  husband  to  fly.  At  least  Mrs.  Williams  brought  that  mes- 
sage from  Coulson  to  witness,  to  be  delivered  to  the  defendant. 
Mrs.  Williams  said  to  witness,  when  she  gave  her  the  money: 
**Mr.  Coulson  says  tell  Louis  to  fly."  Witness  did  not  see  Coul- 
son give  Mrs.  Williams  the  money,  but  she  knew  that  Mrs.  Wil. 
Hams  had  no  money  when  she  reached  her,  and  that  she  went  at 
once  to  Mr.  Coulson.  She  was  at  Coulson's  house  about  ten  min- 
utes before  she  got  back  with  the  money.  When  witness  got 
back  she  found  defendant  lying  down  on  a  small  feather  bed 
She  gave  him  the  money,  told  him  the  man  was  shot,  and  that 
he  had  better  leave,  but  she  did  not  tell  him  that  Coulson  advised 
him  to  fly.  Defendant  then  told  witness  that  he  fired  his  first 
shot  because  he  thought  Brown  had  a  revolver.  Witness  knew 
that  Brown  was  dead,  but  did  not  tell  defendant  so.    When  wit- 
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ness  told -defendant  that  the  man  Was  shot,  he  simply  exclaimed: 
**My  God!"  and,  advised  by  witness  and  her  husband,  he  left  im- 
mediately, and  witness  saw  no  more  of  him.  He  did  not  say 
why  he  shot  the  man,  or,  if  he  did,  witness  did  not  hear  him.  It 
was  after  ten  o'clock  when  defendant  left  witness's  house.  Wit- 
ness did  not  take  a  note  from  Mrs.  Williams  to  defendant. 

James  Van  Riper  testified,  for  the  State,  that  he  was  a  deputy 
sheriff  of  Bexar  county.  He  and  Deputy  Sheriff  Bob  Alexander 
left  San  Antonio  on  the  evening  of  May  9,  1886,  to  arrest  the  de- 
fendant for  the  murder  of  Brown.  Witness  could  not  now  re- 
member whether  or  not  he  had  papers  for  the  arrest  of  defend- 
ant. They  found  defendant  in  the  hills  of  Blanco  county,  about 
twelve  miles  from  Blanco  city,  about  midday  on  May  10,  and 
arrested  him.  He  was  alone  and  on  foot.  Witness  did  not  as- 
certain whether  or  not  defendant  went  into  the  city  of  San  An- 
tonio after  shooting  Brown. 

The  State  rested. 

Mrs.  Mary  A.  Williams,  the  wife  of  the  defendant,  was  his 
first  witness.  Sjie  testified  that,  for  eighteen  months  which  had 
elapsed  since  the  killing  of  Brown  by  the  defendant,  she  had 
earned  for  herself  and  three  small  children  a  precarious  support 
by  plain  sewing.  The  events  of  the  day  preceding  and  the  night 
of  the  shooting  were  indelibly  stamped  upon  her  memory.  She 
had  been  up  all  the  night  of  May  6,  with  her  sick  child,  and  was 
sitting  with  it  in  her  lap  at  half  past  three  o'clock  on  the  next 
morning,  when  the  deceased  came  to  the  house.  She  was  still  in 
her  wraps.  Deceased  stepped  into  the  room,  and  said  to  wit- 
ness: **You  are  up  mighty  early."  Witness  replied:  "It  may 
be  early  for  you,  but  I  begin  to  feel  that  it  is  quite  late."  She 
then  looked  at  defendant,  and  discovered  an  expression  on  his  face 
such  as  she  had  never  seen  on  a  man's  face  before.  Deceased 
then  said:  "Well,  I  begin  to  feel  very  sleepy  too.  You  conje  to 
bed  with  me  for  a  little  while  and  we  will  both  feel  better."  Wit- 
ness said  to  him:  "How  dare  you  talk  so  to  me.  You  leave  this 
house  this  instant!"  After  a  moment's  hesitation  the  deceased 
turned  and  left  the  room,  and  witness  thought  he  had  gone.  A 
few  minutes  later  deceased  returned  to  the  house,  stopped  ai  the 
room  occupied  by  the  boys,  and  commenced  cursing  and  swear- 
ing so  violently  that  he  aroused  the  children  in  witness's  room. 
Witness  called  to  him  not  to  stop  at  that  room  swearing,  but  to 
go  to  the  south  room  where  the  other  men  were  sleeping.  •  De- 
ceased, in  reply,  said  to  witness:    "By  G-d  you  don't  like  itf* 
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Witness  replied:  "No,  Jimmy,  I  don't  like  it.  It  is  not  right  for 
you  to  come  into  my  house  and  talk  as  you  have  in  the  absence 
of  my  husband."  Deceased  then  said:  "By  (}-d,  if  you  don't  like 
it  you  need  not  take  it."  He  then  went  swearing  and  cursing  to 
the  men's  room,  said  something  about  sleeping  until  ten  o'clock, 
went  noisily  to  bed,  and  said  he  would  not  get  up  for  any  d — d 
son  of  a  bitch.  Witness  got  up  and  had  breakfast  ready  at 
about  daylight.  Two  of  the  boarders  came  down  and  sat  down 
to  breakfast,  when  witness  started  to  the  well  to  get  a  bucket  of 
water.  As  she  stepped  outside  from  the  house,  Brown  con- 
fronted her  and  said :  "You  did  not  like  what  I  said  this  morning? 
Well,  if  you  don't  like  it  you  can  tell  Louis  about  it,  and  I  will 
shoot  him.  You  know  I  have  got  semething  to  shoot  with." 
Witness  at  first  intended  not  to  tell  her  husband  anything  about 
Brown's  conduct,  but,  reflecting  that  he  would  hear  of  it  through 
the  other  men,  she  changed  her  mind.  She  first  told  him  about 
Brown  swearing  at  her.  She  advised  him  to  go  to  town  and  tell 
Mr.  Coulson  to  send  Brown  away,  aashe  did  not  want  a  man  on 
the  place  who  had  insulted  her.  Defendant  then  asked:  "Did 
he  insult  you,  Mamie?"  Witness  replied:  "Yes,"  and,  placing 
her  hand  on  her  husband's  shoulder,  told  him  exactly  what 
Brown  said  to  her.  She  then  asked  her  husband  to  say  nothing 
about  it,  as  she  feared  defendant  would  execute  his  threat  to 
shoot  him.  Defendant  put  on  his  coat  at  once,  jumped  into  his 
wagon  and  went  to  town. 

Recurring  to  the  action  of  the  deceased  at  her  house  in  the 
early  morning,  the  witness  stated  that  the  deceased  said  nothing 
immediately  after  she'  refused  to  go  to  bed  with  him.  but  on  his 
return  a  few  moments  later  he  uttered  horrible  oaths,  and  used 
language  too  foul  for  a  woman  to  repeat.  He  said,  among  other 
things,  that  if  any  "  d — d  son  of  a  bitch  didn't  like  what  he  said 

they  could  just  kiss  his ."    Witness  understood  him  to  apply 

that  remark  to  her,  as  he  was  talking  to  her  about  what  he  had 
previously  said  to  her.  Witness  told  her  husband  of  that  con- 
versation when  he  came  home  to  dinner.  The  little  room  into 
which  deceased  went  after  insulting  and  cursing  witness  was 
occupied  at  that  moment  by  a  man  named  Pretorius  and  a  man 
named  John  Fuchs.  The  boys,  Sharpley,  Swaggerty,  Harmon 
and  "Johnny,"  and  the  man  Mitchell,  were  boarding  at  defend- 
ant's house  at  the  time.  Deceased  took  his  meals  there,  but 
slept  at  Coylson's.  Witness's  husband  had  been  gone  to  town 
about  thirty  minutes  when  deceased  pushed  open  witness's  room 
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door  and  came  in.  It  was  then  between  three  and  four  o'clock, 
and  long  before  the  usual  breakfast  hour,  which  was  half -past 
seven  o'clock.  Witness  did  not  know  whether  any  of  her  board- 
ers were  up  and  out  at  the  cow  pens  when  deceased  invaded  her 
private  room.  Witness's  house  consisted  of  three  rooms,  one  of 
them  being  a  sort  of  kitchen.  Witness's  room  opened  into  the 
kitchen.  The  boys  slept  in  the  room  nearest  the  dairy.  They 
habitually  got  up  before  defendant  did,  and  milked  the  cows  at 
the  dairy,  which  was  about  two  hundred  yards  distant  from  the 
house.  Defendant  got  back  home  from  his  morning  round  about 
nine  o'clock.  He  went  to  sleep  at  once,  and  when  he  got  up  to 
dinner  at  two  or  half-past  two  o'clock,  the  witness  told  him  of 
the  conduct  of  the  deceased.  Mr.  Dyall,  one  of  the  boarders, 
went  to  town  with  the  defendant  when  defendant  went  on  his 
evening  round.  Defendant  returned  from  his  evening  trip  at 
about  candle  light,  or  about  seven  o'clock.  He  did  not  own  any 
arms  at  that  time,  and  if  there  were  any  pistols  on  the  place 
before  that  night,  witness  did  not  know  it.  The  men  had  just 
sat  down  at  the  supper  table,  and  witness  had  just  retired  to  her 
room  to  get  her  baby  to  bed,  when  the  shooting  occurred. 
Howell,  Pretorius,  Fuchs,  Allen,  Sharpley  and  Mitchell  were  then 
at  the  supper  table.  Neither  Lewis  nor  Swaggerty  were  there, 
and  witness  did  not  think  that  Frank  Nolan* was.  From  the 
kitchen,  where  the  witness  was,  she  heard  defendant  slip  into 
the  door,  and  say:  "Jimmy,  is  it  true  that  you  insulted  my 
wife?"  She  as  distinctly  heard  deceased  reply:  *'Yes,  it  is." 
Defendant  said  something  which  witness  did  not  hear.  She  got 
up  at  once  to  lay  the  baby  down,  when  Brown  sprang  into  the 
kitchen,  at  which  instant  the  first  shot  was  fired.  Brown  then 
ran  out  of  the  house.  The  men  then  ran  out  of  the  house,  fol- 
lowed by  defendant  with  his  pistol  in  his  hand.  Defendant  said, 
as  he  ran  out  of  the  house,  that  he  did  not  think  he  had  killed 
Brown.  He  met  Mr.  Coulson  a  short  distance  from  the  house 
and  told  him  that  he  was  after  Brown,  but  did  not  think  that  he 
had  shot  him.  Mr.  Coulson  asked  defendant  for  his  pistol.  De- 
fendant refused  to  surrender  it  because  he  said  Brown  was 
armed,  and  if  he  gave  up  his  pistol  he  would  have  no  means  of 
defense.  Witness  and  Coulson  then  induced  defendant  to  return 
to  the  house.  After  some  persuasion,  defendant  gave  his  pistol 
to  Coulson.  Coulson  started  home  with  the  pistol,  and  defend- 
ant left  to  go  to  town.  Witness  advised  him  not  to  go  to  town. 
She  reminded  him  that  he  was  a  poor  man,  without  money,  and 
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that  if  he  went  to  town  he  would  be  arrested,  jailed  and  con- 
'  Ticted  Biimmarily.  He  said  that  he  thought  it  best  to  g^  to 
town.  He  then  went  on  as  far  as  Puckeridge's,  and  sent  Mr. 
and  Mrs.  Puckeridge  back  to  witness. 

Mr.  and  Mrs.  Puckeridge,  one  of  them  bearing  a  note  to  wit- 
ness from  defendant,  reached  witness's  house  about  half  past 
eight  o'clock.  That  note  was  now  lost  or  had  been  destroyed. 
Witness  told  Mr.  Puckeridge  that  she  wanted  to  send  some  money 
to  her  husband.  Accordingly,  she  got  together  what  money  she 
had,  and  went  to  Mr.  Coulson  for  more.  Coulson  at  first  said 
that  he  had  no  money,  but,  after  hunting  about,  he  gave  witness 
sixty-five  cents,  and  said:  '*Here,  give  this  to  Louis,  and  tell 
him  to  get  out  of  the  way.  God  knows  if  I  had  any  more  I  would 
give  it  to  him."  Mr.  Coulson's  direction  to  witness  was  to  tell 
Louis  to  fly  the  country.  Witness  gave  that  money  to  Mrs. 
Puckeridge,  and  told  her  to  give  it  to  defendant,  and  to  tell  de- 
fendant that  Mr.  Coulson  said  for  him  to  fly  the  coimtry.  Wit- 
ness told  the  defendant,  just  before  he  left  home,  that,  as  he  was 
a  poor  man,  it  would  not  do  for  him  to  stay,  and  that  he  had 
better  leave.  Altogether,  witness  and  her  husband  had  lived  on 
Coulson's  tanch  about  three  years.  They  lived  there  once  as 
long  as  twelve  consecutive  months.  Witness  knew  of  a  diflSculty 
between  defendant  and  Coulson  which  occurred  a  short  time 
before  the  homicide.  The  diflSculty  arose  over  the  striking  of 
one  of  Coulson's  cows  by  defendant.  At  first  the  witness  told  no 
one  save  her  husband  about  the  insult  offered  her  by  deceased. 
She  was  too  much  mortified  to  tell  any  one  else  until  the  next 
day,  when  Mr.  Hand,  in  conversation  with  her,  asked  her  about 
the  aflfair,  and  she  told  him,  or  started  to  tell  him. 

Cross  examined,  the  witness  said  that  she  forgot  to  state  in 
her  testimony  in  chief  that  defendant  fired  a  second  shot  after  he 
ran  out  of  the  house  in  pursuit  of  Brown.  He  followed  Brown 
out  of  the  same  door,  and  at  a  point  about  fifty  yards  from  the 
house,  fired  the  second  shot  at  a  man  whom  he  was  pursuing, 
evidently  under  the  impression  that  he  was  Brown.  Li  fact, 
that  man  was  a  yoimg  fellow  called  **  Skinhead."  Brown  was 
then  running  northwest  from  Coulson's  house.  Witness  was 
with  her  husband,  endeavoring  to  prevent  him  from  shooting, 
when  he  fired  the  second  shot.  After  he  had  fired  that  second 
shot,  defendant  remarked  that  he  did  not  think  he  had  hit  Brown. 
Coulson  then  came  up  and  tried  to  get  defendant's  pistol.  If  de- 
f endai^  then  told  Coulson  that  he  thought  he  had  hit  Brown,  and 
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that  if  he  had  not,  he  intended  to  kill  him  before  morning,  wit- 
ness did  not  hear  it.  Defendant,  said  to  Coulson,  in  explanation 
of  the  shooting:  ''He  insulted  my  wife,  and  no  man,  not  even 
my  brother,  can  do  that."  The  witness  followed  her  husband  out 
of  the  house  because  she  did  not  want  him  to  kill  Brown,  and 
wanted  to  prevent  him  from  shooting.  Witness  did  nothing 
while  outside  of  the  house.  Coulson  asked  defendant  for  his 
pistol,  which  defendant  refused  to  surrender  because,  he  said, 
Brown  was  armed.  Brown  might  have  been  armed.  He  was  in 
liis  shirt  sleeves  at  supper,  but  witness  did  not  know  that  he  was 
not  armed.  Witness  then  knew  that  Brown  had  been  hit,  be- 
cause she  heard  him  say  so  as  he  fled  through  the  door  after  the 
first  shot.  He  had  not  been  found  when  witness  and  Coulson 
got  defendant  in  the  house.  Witness  and  Coulson  prevailed  upon 
defendant  to  surrender  his  pistol  to  Coulson  within  five  minutes 
after  they  got  him  into  the  house.  Witness  did  not  tell  defend- 
ant that  she  knew  Brown  was  hit.  She  was  too  intensely  excited 
to  think  of  doing  so.  Defendant  fired  his  first  shot  from  the 
kitchen  door,  at  a  distance  of  about  ten  feet  from  Brown,  who 
was  then  in  the  kitchen.  Brown  was  sitting  at  the  supper  table 
when  defendant  came  in.  Brown  did  not  speak  loud  when,  as 
he  went  out  of  the  door,  he  threw  his  hand  to  his  shoulder  and 
said:  ''I  am  shot."  Witness  was  standing  near  the  door,  and 
heard  him  distinctly,  but  could  not  say  that  defendant  heard 
him.  Brown  was  standing  in  witness's  room  when  the  first  shot 
was  fired.  He  went  out  of  the  house  through  the  front  door,  and 
went  west  around  the  house.  Witness  and  her  husband  went 
out  at  the  same  door,  but  around  the  house  in  the  opposite  direc- 
tion. Witness  went  out  with  her  husband,  and,  as  she  did  not 
know  which  direction  Brown  took  on  getting  out  of  the  house, 
she  supposed  the  defendant  did  not  know.  Witness  did  not  try 
to  get  defendant  to  surrender  his  pistol  until  after  the  second 
shot  was  fired.  When  Coulson  came  up  he  asked  defendant 
what  he  was  doing.  Defendant  replied  that  he  was  trying  to 
shoot  Brown  for  insulting  his  wife.  Defendant  got  the  pistol 
somewhere  in  town,  but  witness  did  not  know  where.  It  was  a 
fact  that  defendant  sold  a  pistol  about  two  months  before  the 
homicide,  and  borrowed  it  that  afternoon.  Defendant  did  not 
tell  witness  that  he  had  done  so. 

Q.  "Did  you  not  swear  once  that  your  husband  owned  the 
pistol  and  told  you  that  he  had  sold  it  to  E.  C.  Lewis  about  a 
month  before,  and  borrowed  it  from  him  that  evening?*' 
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A.    "Yes,  sir,  I  did/' 

Q.  "Is  it  not  a  fact  that  your  husband  told  you  he  had  sold 
the  pistol  to  Ed  Lewis  about  a  month  before  and  got  it  from  him 
that  afternoon?" 

A.  "Yes,  sir.  My  husband  must  have  been  on  the  premises 
twenty-five  or  thirty  minutes  before  he  left.  He  did  not  know, 
when  he  left,  that  Brown  had  been  fatally  shot." 

Q.  "You  did  not  tell  him,  up  to  the  time  that  he  left,  that 
Brown  was  shot?" 

A.  "I  did;  but  he  did  not  know  that  Brown  was  fatally  shot. 
I  said  to  him:  *I  think  you  hit  Jimmy,  and  you  had  better  go 
away,  because,  if  you  should  meet  him,  there  would  be  a  diffi- 
culty and  you  might  get  killed.'  Coulson  then  had  his  pistol, 
and  he  had  nothing  to  defend  with.  I  wanted  to  get  him  out  of 
the  trouble.  I  did  say  that  I  told  Captain  Hughes  about  this 
transaction  on  the  next  morning.  I  said  that  I  told  Mr.  Hand. 
I  know  Captain  Hughes  and  R.  B.  Alexander.  They  came  to  my 
house  on  the  evening  after  the  homicide,  and  I  made  a  state- 
ment to  them,  which  was  true  as  far  as  it  went." 

Q.  "Did  you  claim  to  them  at  that  time  that  deceased*  went 
to  your  room  and  made  an  indecent  proposal  to  you — a  proposal 
to  go  to  bed  with  him." 

A.     "I  did  not." 

Q.     "  Did  you  testify  in  this  case  before  the  coroner's  inquest?" 

A.  "That  is  my  signature.  I  said  all  that  is  set  forth  in  that 
document,  on  the  seventh  day  of  May,  1886." 

At  this  point  the  State  read  in  evidence  the  written  testimony 
of  Mrs.  Williams,  taken  at  the  inquest.  It  reads  as  follows:  "I 
am  the  wife  of  Louis  V.  Williams.  Jim  Brown  came  over  next 
to  my  room  and  began  to  swear.  I  told  him:  *Jim,  please  don't 
swear  that  way,'  and  he  says,  *  I  don't  give  a  God  d — n  If  you 
don't  like  it  you  need  not  take  it.'  I  said,  *Jim,  how  can  you  talk 
that  way?*  and  he  said,  'Well,  that's  my  way.'  My  husband 
went  to  town  with  the  milk  wagon  when  this  happened.  When 
he  came  home  I  told  him  what  Jim  had  been  saying;  and  when 
they  were  all  sitting  at  the  supper  table,  about  half  past  seven 
o'clock,  my  husband  came  in  and  said:  *Jim,  I  heard  you  have 
been  cursing  my  wife;  is  it  so?'  He  said:  *  Yes,  I  did  so.'  Brown 
was  sitting  at  the  table  when  he  said  so,  when  my  husband 
reached  his  hand  behind  to  get  his  pistol,  and  shot  him  just  as 
Brown  got  up  from  the  table,  and  Brown  throwed  his  hand  to 
his  shoulder  and  said,  *OhI'  and  went  into  the  next  room.  Brown 
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had  been  working  about  two  months  with  Mr.  Coulson.  He 
lived  about  three  hours  after  the  occurrence.  After  the  first 
shot,  my  husband  followed  Brown  and  fired  a  second  shot,  but 
I  pushed  up  his  arm  and  he  fired  into  the  air,  and  I  took  the 
pistol  away  from  him. 

"After  that  he  left  and  went  toward  town.  My  husband  owned 
the  pistol  now  shown  me,  but  told  me  that  he  had  sold  it  to  E.  C. 
Lewis  about  a  month  ago,  and  this  is  the  identical  pistol  that  the 
shooting  was  done  with." 

Q.  '*  You  were  sworn  to  testify  upon  the  inyestigation  in  the 
coroner's  court  when  you  made  that  statement?" 

A.     "  I  was  sworn  to  testify  who  did  the  shooting.** 

Q.     **Tou  were  sworn  to  testify  upon  the  coroner's  inquest?" 

A.  "Yes,  sir;  I  was.  This  was  the  next  day  after  the  shoot- 
ing, but  I  don't  remember  whether  morning  or  evening.  I  saw 
Captain  Hughes  and  Mr.  Alexander  on  Coulson's  premises  on 
May  8,  and  made  a  statement  to  them." 

Q.  "Did  you  tell  them  that  deceased  went  to  your  room  and 
made  to  you  the  indecent  proposition  to  go  to  bed  with  him?" 

A.  "I  did  not.  They  asked  me  about  the  shooting,  and  how 
it  was  done.  They  did  not  ask  me  why  it  was  done,  and  I  did 
not  tell  tiiem."  « 

.  Q.  "Did  you  not  state  to  them  as  follows:  'Jim  Brown  came 
over  to  my  room  and  began  to  swear'  ?" 

A.     "Yes,  sir,  I  told  about  the  swearing." 

Q.  "Did  you  not  tell  them  that  you  said  to  Brown:  'Jimmy, 
please  don't  swear  that  way'  ?" 

A.     "Yes,  sir;  I  toid  them  that." 

Q.    "Didn't  you  tell  them  he  said:   'I  don't  give  a  God  d— n'  ?" 

A.     "I  think  I  did." 
•    Q.     "Didn't  you  also  say  that  he  said:    *If  you  don't  like  it 
you  need  not  take  it'  ?" 

A.  "I  don't  remember  whether  I  told  them  that  or  not.  That 
is  my  statement  before  the  coroner's  inquest." 

Q.  "Did  you  not  tell  them  that  you  said:  'How  can  you  talk 
in  that  way?*  and  he  said:  'Well,  it's  my  way' — didn't  you  tell 
them  that?" 

A.  "I  don't  remember  if  I  told  them  that  or  not  I  told  them 
that  my  husband  went  to  town  with  the  milk  wagon  when  this 
thing  happened  I  told  them  that  when  he  came  home  I  told 
him  what  Jimmy  had  been  saying.  I  told  them  that  they  were 
all  sitting  at  the  table  when  he  came  in  and  said:    'Jimmy,  I 
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heard  jou  have  been  cursing  my  wife/  and  that  Brown  was  sit- 
ting at  the  supper  table  when  he  said  so." 

Q.  ''And  did  jou  tell  him  that  your  husband  reached  his  hand 
behind  hun  to  get  the  pistol,  and  shot  just  as  he  got  up  from  the 
tabler 

A.  ''No,  sir;  I  did  not  so  tell  Mr.  Hughes.  I  told  him  that  he 
was  standing  at  the  side  of  my  room,  and  showed  him  the  very 
place.  I  did  not  tell  him  just  when  Brown  got  up.  I  suppose  I 
testified  so  before  the  coroner." 

Q.  "Did  you  not  say  that  Brown  threw  his  hand  to  his  shoul- 
der, said  'I  am  shot,'  and  went  into  the  next  room?" 

A.  "That  was  my  statement  to  the  coroner,  not  to  Mr. 
Hughes." 

Q.  "Did  you  not  tell  him  that  after  the  first  shot  your  hus- 
band followed  Brown  and  fired  a  second  shot,  and  that  you 
pushed  up  his  arm  and  he  fired  into  the  air?" 

A.    "Yes,  I  told  him  all  of  that." 

Q.  "Did  you  tell  him  that  you  took  the  pistol  away  from  your 
husband,  and  that  he  afterwards  went  off  towards  town?^ 

A.     "I  don't  remember  whether  I  did  or  not." 

Q.  "You  did  not  tell  him,  as  you  have  testified  here»  that 
Brown  came  to  your  room  at  half  past  three  in  the  morning,  and 
wanted  to  get  in  bed  with  you?" 

A.    "No,  sir." 

Q.    "Nor  did  you  state  it  on  the  coroner's  inquest?" 

A.  "No,  sir;  I  did  not.  It  is  a  fact  that  the  first  time  I  made 
that  statement  about  his  coming  to  my  room  was  some  time 
afterwards,  on  the  habeas  corpus  trial.  I  don't  remember  how 
long  that  was  after  the  homicide." 

Q.  "Do  you  know  Mrs.  Coulson?  Did  you  or  not,  between  the 
homicide  and  the  habeas  corpus  trial,  have  a  conversation  with 
Mrs.  Coulson  about  this  case?  If  so,  was  or  was  not  your  testi- 
mony, to  be  thereafter  given  on  the  habeas  corpus  trial,  reduced 
to  writing?" 

A.  "Mrs.  Coulson  noted  down  for  me  a  few  facts  she  thought 
I  might  need  to  refresh  my  memory.  She  took  them  down  for 
my  use  and  benefit,  and  as  I  gave  them  to  her,  but  I  did  not  see 
them." 

Q.  "Did  you  then  give  to  Mrs.  Coulson  a  correct  statement  of 
the  whole  transaction  ?" 

A.    "No,  air;  I  did  not." 

Q.     "  Did  not  Mrs.  Coulson  take  the  notes  down  for  you  at 
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your  request,  and  did  you  not  tell  her  that  you  had  never  been 
in  court,  and  that  you  wanted  to  state  the  affair  exactly  as  it 
•occurred?" 

A.  "No,  sir;  I  did  not  make  any  such  request  of  Mrs.  Coul- 
Bon.  She  offered  herself.  Mrs.  Coulson  came  to  me  and  asked 
if  I  did  not  think  it  would  be  a  good  idea  to  take  down  a  few 
notes  from  which  to  refresh  my  memory,  and  I  told  her  I  thought 
it  would.  I  first  thought  at  that  time  that  I  would  tell  her  the 
whole  thing,  but  reflecting  that  she  might  tell  Mr.  Coulson,  I 
decided  not  to  do  so.  Mrs.  Coulson  took  down  those  notes  before 
I  went  before  the  grand  jury.    I  destroyed  them." 

Q.  "  Did  you,  when  Mrs.  Coulson  was  making  those  notes, 
claim  to  her  that  deceased  went  to  your  room  and  made  indecent 
proposals  to  you?'* 

A.     **No,  sir;  I  did  not.** 

Q.  "  Did  you  ever  claim  it  to  any  one  before  you  went  upon 
the  stand  in  the  habeas  corpus  trial?'' 

A.  "  I  told  my  sister-in-law,  Mrs.  Cox,  a  few  days  before  the 
habeas  corpus  trial.  She  was  the  first  person,  except  my  hus- 
band, to  whom  I  told  it.  I  didn't  remember  telling  Mr.  Coulson 
any  thing  at  all.  I  don't  know  how  many  conversations  I  had 
with  Mr.  Coulson  about  this  matter,  but  not  several.  I  t€tlked 
to  Mrs.  Coulson  more  than  twice  about  it,  but  never  told  her 
anything  about  the  indecent  proposition.  I  had  decided  not  to 
tell  that  part  of  the  transaction  until  I  could  tell  it  from  the 
«tand  on  the  trial.  I  was  advised  to  do  so  by  Mr.  Hand.  I  saw 
Mr.  Hand  on  the  morning  after  the  homicide.  Pretorius,  ** John- 
ny "  and  Mitchell  occupied  the  room.  I  had  not  been  to  bed  at 
all  on  the  night  of  the  sixth.  I  suppose  Pretorius  was  in  the 
room  next  to  where  Brown  was  talking.  I  don't  know  whether 
Howell  was  in  the  next  room  or  not.  Dyall  was  not.  I  think 
John  Fuchs  was  in  there.  Allen  Sharpley  slept  in  a  room  about 
one  hundred  and  fifty  yards  from  the  house.  Neither  Gilbert, 
Swaggerty  nor  Nolan  were  there." 

Q.  "To  whom,  then,  was  Brown  talking  when  he  said  that 
he  would  not  work  for  any  son  of  a  bitch  who  would  make  him 
get  up  at  three  o'clock  in  the  morning?  " 

A.  *'He  was  talking  to  Pretorius  and  Johnny,  and,  I  sup- 
pose, was  talking  of  Mr.  Coulson.  A  plank  partition  divided 
my  room  from  theirs.  Pretorius  and  Johnny  slept  there,  but 
Brown  did  not.  When  deceased  came  into  my  room,  I  presume 
that  Pretorius  and  Fuchs  were  at  the  dairy.    I  don't  think  they 
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were  in  the  room,  though  they  may  have  heen.  I  never  claimed* 
in  any  conversation  I  ever  had  with  Coulson,  Hughes  or  Alex- 
ander that  Brown  ever  came  into  my  room.  Nor  did  I  so  state 
on  the  coroner's  inquest.  Pretorius,  Howell,  Dyall,  Fuchs, 
Sharpley,  Swaggerty,  Mitchell  and  Brown  had  breakfast  at  my 
house  that  morning  at  about  seven  o'clock.  Nolan  did  not  eat 
breakfast  then.  We  had  dinner  at  two  or  half  past  two  o'clock. 
I  did  not  see  Brown  between  dinner  and  supper,  and  suppose  he 
was  at  his  work.  He  worked  at  Coulson's  house.  Brown  was 
on  the  place  when  my  husband  got  home  at  noon,  but  I  did  not 
see  him  when  my  husband  left  after  dinner,  which  was  about 
half -past  two.  I  suppose  that  Brown  was  then  at  Coulson's 
house.  My  husband  kept  his  team  at  the  dairy  stable,  about 
thirty  yards  from  Coulson's  house.  Brown's  work  was  about 
that  stable.  Defendant  had  his  dinner  before  the  men  did.  Th§y 
came  to  dinner  soon  after  defendant  left.  Dinner  was  two  hours 
or  more  late  on  that  day.  The  men  were  not  through  milking 
when  defendant  ate  his  dinner,  and  did  not  come  to  theirs  imtil 
they  finished  milking.  Up  to  that  day  Hand  had  charge  of  the 
dairy,  but  on  that  day  Mr.  Coulson  took  charge.  Brown  had  got 
up  from  the  supper  table  when  he  was  shot.  I  don't  remember 
how  long  Pretorius  worked  at  the  dairy  after  the  homicide, 
but  not  long.  *  John  Fuchs  stayed  but  a  few  days;  Sharpley  but 
a  few  days.  Swaggerty  was  driver  of  the  water  wagon,  and 
was  not  in  Coulson's  employ.  He  quit  boarding  at  witness's 
house  on  the  eighth.  Mitchell  stayed  there  two  or  three  weeks, 
but  left  before  the  habeas  corpus  trial.  I  don't  know  what  has 
become  of  any  of  these  men.  I  don't  know  that  any  of  them 
were  or  were  not  at  the  habeas  corpus  trial." 

On  her  re-examination,  the  witness  said  that  she  said  nothing 
about  Brown  going  to  her  room  because  she  was  ashamed  of  it, 
and  thought  it  enough  for  her  husband  to  know  it.  She  went  in 
person  to  Coulson,  after  the  shooting,  to  get  money.  Mrs.  Coul- 
son was  then  in  Austin.  She  knocked  at  Coulson's  door,  and 
told  him  she  was  in  trouble  and  wanted  money.  Coulson  replied 
that  he  had  none,  but  would  look  around  for  some.  He  then  gave 
witness  si3tty-five  cents  and  said:  "God  knows  if  I  had  more  I 
would  give  it  to  him.  Tell  Louis  to  fly  the  country."  On  the 
next  day  Mr.  Hand  told  witness  not  to  tell  a  part  of  this  transac- 
tion, and  witness  was  too  mortified  and  ashamed  to  want  to  do 
so.  Mrs.  Coulson  suggested  the  making  of  the  notes  testified 
about  on  the  cross  examination.    Witness  did  not  know  what 
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had  become  of  those  notes.  Some  sort  of  business  change  made 
dinner  late  on  May  7.  The  witness  protested  that  she  told  the 
truth  in  her  statements  to  Coulson,  Hughes  and  Alexander,  as 
far  as  she  went,  but  kept  back  everything  she  didn't  want  them 
to  know. 

Re-crossed,  the  witness  said  that  she  was  placed  on  the  stand  at 
the  coroner's  inquest,  but  nobody  asked  her  any  questions,  except 
to  tell  how  the  killing  took  place.  She  told  about  the  cursing  as 
it  appears  in  her  written  testimony.  They  did  not  ask  the  wit- 
ness the  cause  of  the  shooting. 

On  re-examination,  the  witness  was  asked  if,  in  answer  to  ques- 
tions or  by  volimtary  statement,  she  stated  to  the  coroner  that 
^ 'Jimmy  Brown  came  over  next  to  my  room  and  began  to  swear." 
Witness  answered?  **They  asked  me  to  tell  how  the  killing  took 
place,  and  who  did  it.  I  don't  think  they  said  anything  about 
'everything  about  it.'  I  was  nervous  and  excited,  and  there 
were  parts  I  did  not  want  to  tell.  I  don't  remember  what 
the  coroner  said  in  administering  the  oath.  I  presume  I  was 
sworn.  I  don't  remember  whether  he  told  me  to  tell  all  about  it 
or  not.    He  asked  me  to  tell  about  the  shooting." 

Q.     "Did  he  tell  you  to  tell  all  about  it?" 

A.  "As  far  as  I  can  remember  so.  I  know  I  had  to  tell 
tsomething.  I  know  exactly  what  is  in  that  paper.  I  told  the' 
coroner  exactly  as  it  is  in  there." 

Q.  "After  you  had  taken  the  oath  to  tell  all  about  it,  did  you 
purposely  suppress  what  you  have  testified  here  to-day?" 

A.     "Yes,  sir;  I  did." 

Raymond  J.  Hand  was  the  next  witness  for  the  defense,  fle 
testified  that  on  the  fatal  day  he  was  residing  on  West  Houston 
street,  in  San  Antonio.  He  was  not  then  in  any  real  way  inter- 
■ested  in  matters  at  Coulson's  dairy,  though  he  had  been,  until  a 
few  days  before,  one  of  the  renters  of  Coulson's  dairy.  He  knew 
Coulson,  Mrs.  Williams  and  defendant.  He  saw  Mrs.  Coulson 
on  the  day  after  the  homicide.  The  witness  was  here  asked  if 
Mrs.  Williams  on  the  day  after  the  homicide  made  any  states 
'ment  to  him  about  it.  The  question  was  objected  to  by  the  State, 
and  the  objection  was  sustained  by  the  court. 

The  defense  closed. 

Allen  Sharpley  was  the  first  witness  called  by  the  State  in 
rebuttal.  He  testified,  in  substance,  that  he  was  at  defendant's 
liouse  on  the  night  of  May  7, 1886,  and  saw  the  firing  of  the  first 
shot  by  defendant.    Witness  was  sitting  at  the  supper  table  when 
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that  shot  was  fired.  A  short  time  before  that,  the  deceased  was 
sitting  at  the  same  table,  directly  opposite  the  witness.  The 
defendant^  at  the  time  the  shot  was  fired,  was  standing  in  the 
kitchen  door.  Referring  to  the  immediate  shooting,  the  witness 
said:  "As  he  was  passing  through  the  door  from  the  dining 
room  into  the  main  part  of  the  house  at  which  Mr.  Williams 
lived,  the  pistol  was  fired  just  as  he  was  passing  from  the  dining 
room  into  the  house.  When  he  was  shooting  Brown,  he  went  out 
through  the  door  he  started  through.  To  the  best  of  my  knowl^ 
edge,  Williams  went  out  at  the  door  he  came  in.  I  don't  know 
positively,  because  as  the  pistol  went  off  I  went  out  at  the 
window,  and  the  next  I  saw  of  Williams  was  on  the  other  side 
of  the  house.  He  could  have  met  me  there  coming  out  of  the 
other  door,  but  I  was  of  impression  that  he'  went  out  the  door 
he  came  in.  I  was  close  to  the  window  I  went  out  of.  I  kind 
of  rolled  up  and  rolled  out— getting  out  the  quickest  and  best 
way  that  I  could,  As  the  room  was  small,  I  did  not  know  in 
which  direction  the  bullets  might  go — ^and  I  was  kind  of  scared, 
and  didn't  want  any  chances.  But  few  minutes  elapsed  after  the 
shots  before  I  met  Williams  again.  I  asked  him  not  to  shoot  me.> 
He  asked:  *  Where  is  the  d — d  son  of  a  bitchy  I  told  him  I  didn't 
know;  and  that  was  all  that  was  said.  But  few  moments  after  I 
rolled  out  of  the  window  a  second  shot  was  fired.  When  I  first 
saw  Williams,  after  I  got  out  of  the  house,  he  was  alone.  Mrs. 
Williams  was  not  with  him." 

Cross  examined,  the  witness  said  that  he  did  not  see  Coulson 
at  or  about  the  time  of  the  shooting.  He  could  say  nothing 
about  Mrs.  Williams  getting  or  trying  to  get  hold  of  defendant's 
arm  when  the  second  shot  was  fired,  as  at  that  time  the  comer 
of  the  house  was  between  him  and  Williams.  He  saw  Mrs.  Wil- 
liams a  very  short  time  ^f  ter  the  second  shot  was  fired.  Witness 
had  a  conversation  with  Brown  about  his  imputed  conduct  to 
Mrs.  Williams.  Witness  had  heard  that  Brown  had  cursed  in 
Mrs.  Williams's  presence,  and  asked  Brown  about  it.  He  did  not 
deny  it.  Witness  advised  him  to  apologize  to  Mrs.  Williams. 
Brown  merely  replied  that,  when  a  lady  got  out  of  her  place  with 
him,  he  would  get  out  of  his  place  too.  He  said,  also,  that  if 
defendant  said  anything  to  him  about  it,  he  would  merely  ask 
him  in  a  polite  manner  not  to  do  it  again.  Witness  told  Mrs. 
Williams  that  he  had  tried  to  get  Brown  to  apologize  to  her,  but 
did  not  tell  her  that  Brown  said  that  if  defendant  did  not  like  it 
he  could  shoot  it  out.     Witness  heard  nothing  about  Brown  ask- 


Digitized  by 


Google 


Term,  1888.]  Williams  v.  The  State.  663 


Statement  of  the 


ing  Mrs.  Williams  to  go  to  bed  with  him,  and  of  course  said 
nothing  to  Brown  about  that.  His  conversation  with  Brown 
referred  alone  to  Brown's  cursing  in  the  presence  of  Mrs.  Wil- 
liams. 

Mrs.  S.  E.  Coulson  was  next  introduced  by  the  State  in  re- 
buttal. She  testified,  in  substance,  that  she  was  in  the  city  of 
Austin  when  the  tragedy  occurred.  She  returned  to  San  Anto- 
nio on  the  first  train  after  it  happened,  and  Mrs.  Williams  came 
to  see  her  as  soon  as  she  got  home.  She  undertook  to  narrate  to 
witness  the  facts  attending  the  shooting,  but  was  so  distressed 
that  she  talked  incoherently,  and  witness  advised  her  to  post- 
I>one  her  disclosure  to  another  time.  She  came  back  next  day 
and  made  what  purported  to  be  a  detailed  statement  of  the  trag- 
edy. Witness  asked  her  if  she  had  related  all  the  incidents 
upon  the  inquest  as  she  had  to  her.  Mrs.  Williams  replied  she 
had  not,  as  she  was  too  much  excited  and  disturbed  to  think  of 
them.  The  witness  then  told  Mrs.  Williams  that  her  duty  to  her 
husband  demanded  that  she  shoiild  tell  everything  that  would  be 
of  advantage  to  him,  and  proposed  to  note  down  for  her,  under 
appropriate  heads,  all  facts  pertinent  to  the  case  to  which  she 
could  testify.  These  notes  she  designed  for  the  use  of  Mrs.  Wil- 
liams when  she  should  go  on  the  stand  on  the  habeas  corpus  trial. 
The  proposal  to  make  the  notes  was  made  by  witness.  Mrs. 
Williams  not  only  did  not  claim  to  witness  that  Brown  insulted 
her  by  making  improper  advances  toward  her,  but,  in  reply  to 
witness's  direct  question  whether  or  not  he  attempted  indecent 
overtures,  she  denied  it  positively.  Witness  had  known  Mrs. 
Williams  ever  since  she  came  to  Texas,  and  regarded  her  as  one 
of  the  purest  women  she  had  ever  known.  She  was  friendly  to 
Mrs.  Williams  at  the  time  of  and  before  the  homicide,  was  friend- 
ly to  her  now,  and  hoped  and  expected  to  regard  her  as  a  worthy 
friend  always. 

David  Coulson,  recalled  by  the  State,  in  rebuttal,  testified  that, 
soon  after  the  shooting,  Mrs.  Williams  either  came  to,  or  sent  to 
him  for  money.  Witness  thought  she  came  herself.  He  gave 
her  sixty-five  cents,  which  was  all  the  money  he  had  except  his 
funds  in  the  bank.  He  did  not  tell  her  that  he  would  give  her 
or  defendant  more  if  he  had  it,  nor  did  he  tell  her  to  tell  defend- 
ant to  fly  the  country. 

The  defendant's  first  bill  of  exceptions  recites  the  excluded 
evidence  which  is  the  subject  matter  of  the  second  head  note  of 
this  report.    That  bill  shows  the  defense  proposed  to  corroborate 
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the  testimonj  of  Mrs.  Williams  by  proving  by  the  witness  Hand 
that,  on  the  morning  after  the  homicide,  Mrs.  Williams,  after 
telling  him  about  the  cursing  of  deceased,  said  to  him,  witness 
Hand,  that  there  was  much  more  she  would  like  to  tell  him,  but 
was  ashamed  to  mention  it  to  a  man,  whereupon  the  witness 
Hand  told  her  that,  if  deceased  had  insulted  her  by  making  inde- 
cent proposals  to  her,  not  to  mention  that  fact  to  any  one  at  that 
time;  that  a  proper  time  to  tell  it  might  come,  and  she  had  bet- 
ter wait  for  that  time. 

Teel  d  Haltonty  filed  an  able  and  ezhaustiTe  brief  for  the  ap- 
pellant 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

WiLLBon,  Judos.  In  this  case  it  is  conclusively  shown  by 
the  evidence,  and  is  not  controverted  by  the  defendant,  that  the 
homicide  charged  was  committed  by  the  defendant,  and  that 
it  was  an  unlawful  homicide.  But  it  is  contended  by  the  de- 
fendant that  he  is  not  guilty  of  a  higher  grade  of  homicide  than 
manslaughter,  and  has  been  illegally  and  unjustly  convicted  of 
murder  in  the  second  degree. 

To  reduce  the  homicide  to  manslaughter,  the  defendant  relies 
upon  insulting  language  used  by  the  deceased  to  defendant's 
wife,  the  defendant  not  being  present  at  the  time'of  such  insult, 
but,  having  been  informed  thereof,  killed  the  deceased  thereafter, 
on  first  meeting  with  him. 

Defendant's  wife  testified  on  the  trial  that  deceased  cursed  her 
and  made  an  indecent  proposal  to  her,  that  is,  proposed  that  she 
should  get  in  bed  with  him;  that  her  husband,  the  defendant,  was 
absent  at  the  time;  that,  when  her  husband  returned  home  on 
the  same  day  of  tl*e  insult,  she  informed  him  of  the  insult,  and 
on  the  evening  of  that  day  the  homicide  occurred.  The  insults 
and  the  homicide  were  in  defendant's  house,  where  deceased  at 
the  time  was  boarding.  Upon  cross  examination  by  the  State  of 
the  defendant's  wife,  she  admitted  that  in  statements  made  by 
her  about  the  cause  of  the  homicide,  to  Hughes,  Mrs.  Coulson 
and  to  the  coroner's  jury,  she  had  not  mentioned  the  fact  to 
which  she  testified  on  the  trial,  that  the  deceased  not  only  cursed 
her,  but  that  he  made  an  indecent  proposal  to  her.  She  stated 
that  she  had  not  told  any  one  about  said  indecent  proposal  except 
lier  husband  and  her  sister-in-law,  but  had  intimated  it  to  Jfr. 
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Hand  in  narrating  the  facts  to  him,  and  that  he  advised  her  not 
to  tell  it  to  any  one  until  the  proper  time  arrived,  and  that  she 
did  not  tell  it  until  she  testified  as  a  witness  on  the  habeas  corpus 
trial  of  the  case. 

Having  elicited  from  the  witness  these  admissions,  the  State, 
over  the  objection  of  the  defendant,  was  permitted  to  prove  by 
Mrs.  Coulson  that  the  witness  had  detailed  to  her  the  circum- 
stances of  the  homicide,  and  had  not  mentioned  the  said  in- 
decent proposal  of  the  deceased,  but,  when  asked  if  any  such 
proposal  had  been  made,  "denied  everything  of  the  sort." 

It  is  insisted  by  counsel  for  the  defendant  that  this  portion  of 
the  testimony  of  Mrs.  Coulson  was  improperly  admitted.  In  our 
opinion,  the  testimony  was  not  admissible.  "A  witness  called 
by  the  opposing  party  can  be  discredited  by  proving  that  on  a 
former  occasion  he  made  a  statement  inconsistent  with  his  state- 
ment on  trial,  provided  such  statement  be  material  to  the  issue. 
*  *  *  And  a  witness  may  be  discredited  by  proof  that  he 
now  states  facts  which,  on  a  former  trial,  he  omitted  to  state. 
And  generally,  whenever,  on  a  former  occasion,  it  was  the  duty 
of  the  witness  to  state  the  whole  truth,  it  is  admissible  to  show 
that  the  witness,  in  his  statement,  omitted  facts  sworn  to  by  him 
at  the  trial.  But  it  is  only  upon  a  denial,  direct  or  qualified,  by 
the  witness,  that  such  statements  were  made,  that  proof  of 
them  can  be  made."    ( Whart.  Cr.  Ev.,  sees.  482,  483.) 

Now,  in  this  case,  the  witness  sought  to  be  impeached  no'; 
having  denied,  but  having  expressly  admitted,  that  she  omitted 
to  tell  Mrs.  Coulson  about  the  insulting  proposal  testified  to  by 
her  on  the  trial,  the  testimony  ot  Mrs.  Coulson  in  regard  thereto 
was  unnecessary,  immaterial  and  improper,  and  might  have  pro- 
duced an  unfavorable  impression  upon  the  minds  of  the  jury  in 
weighing  the  testimony  of  Mrs.  Williams.  We  think  it  was 
€rror,  and  can  not  say  that  it  was  not  material  error,  to  admit 
said  portion  of  Mrs.  Coulson's  testimony. 

In  rebuttal  of  the  impeaching  testimony  introduced  by  the 
State  attacking  the  credibility  of  the  statements  testified  to  by 
Mrs.  Williams  as  to  the  indecent  proposal  made  to  her  by  the 
deceased,  the  defendant  proposed  to  prove  by  Mr.  Hand  that, 
soon  after  the  homicide,  Mrs.  Williams  had  stated  to  him  that 
the  deceased  had  cursed  her,  and  that  deceased  had  said  and 
done  a  great  deal  more  than  she  would  like  to  tell  him,  witness, 
but  that  she  was  ashamed  to  mention  it  to  a  man,  and  that  he 
told  her  that,  if  the  deceased  had  insulted  her  by  indecent  pro* 
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I>06aISy  not  to  mention  it  to  any  one — that  a  time  might  come  for 
her  to  tell  it,  but  to  wait  for  that  time.  This  proposed  testimony 
was  objected  to  by  the  State  upon  the  ground  that  it  was  not 
competent  for  the  defendant  to  prove  that  the  witness  had  made 
statements  corroborating  her  testimony  on  the  triaL  The  objec- 
tion was  sustained  and  the  defendant  excepted. 

We  are  of  the  opinion  that  the  testimony  was  competent.  It 
has  been  held  by  this  court,  upon  the  weight  of  authority,  that 
an  impeached  witness  may  be  corroborated  by  proof  that  he  had 
made  the  same  statements  at  other  times  as  those  testified  to  by 
him  on  the  trial,  and  about  which  he  was  impeached.  (Bailey 
V.  The  State,  9  Texas  Ct.  App.,  98.)  The  proposed  testimony  of 
Hand  would  show  that  Mrs.  Williams,  on  the  next  morning  after 
the  homicide,  intimated  to  him  that  the  deceased  had  not  only 
cursed  her,  but  had  made  indecent  proposals  to  her,  and  to  tkds 
extent  corroborated  her  testimony  on  the  trial.  Hand's  testi- 
mony also  tended  to  explain  why  it  was  that  Mrs.  Williams  had 
not  told  Mrs.  Coulson  and  others  about  said  indecent  proposals. 
Mrs.  Williams  was  the  defendant's  most  material  witness.  Upon 
her  testimony,  and  the  credit  which  might  be  given  it  by  the 
jury,  depended  the  grade  of  his  ofifense.  It  was  of  vital  impor- 
tance to  him  that  her  testimony  should  go  before  the  jury  free 
from  suspicion,  and  it  was  his  right,  if  he  could  do  so,  to  remove 
by  rebutting  evidence  any  doubt  or  discredit  which  had  been 
cast  upon  it  by  the  impeaching  evidence  of  the  State.  For  this 
purpose  we  think  the  rejected  testimony  of  the  witness  Hand 
was  competent  and  material,  and  that  the  court  committed  mate- 
rial error  in  excluding  it  from  the  jury. 

On  the  trial  an  exception  was  taken  to  the  charge  of  the 
court  on  manslaughter,  which  exception,  we  think,  must  be  sus- 
tained. The  charge  complained  of  instructs  the  jury  that,  to 
reduce  the  homicide  to  manslaughter,  among  other  things,  the 
provocation  upon  which  the  defendant  acted  must  have  arisen 
at  the  time  of  the  commission  of  the  ofifense.  Under  the  facts 
of  this  case,  this  instruction  was  erroneous.  In  cases  like  this, 
it  has  been  repeatedly  held  that  the  requirement  of  article  594  of 
the  Penal  Code,,  that  the  provocation  must  arise  at  the  time  of 
the  killing,  and  that  the  passion  be  not  the  result  of  a  form^ 
provocation,  is  inapplicable,  and  should  not  be  given  in  charge 
to  the  jury;  but  that,  instead  thereof,  the  jury  should  be  in- 
structed that  the  time  intervening  between  the  slayer's  apprisal 
of  the  insult  and  his  first  meeting  with  the  deceased  is  not  a  ma- 
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terial  consideration,  provided  the  adequate  cauBe  be  shown,  and 
the  state  of  the  slayer's  mind  predicated  thereon,  did  actually 
exist  at  the  time  of  the  killing.  (Willson's  Texas  Crim.  Laws, 
sees.  1009,  1022;  and  see  particularly  Eanes  v.  The  State,  10  Texas 
Ct.  App.,  421,  in  which  case  the  proper  issues  to  be  submitted  to 
the  jury  in  a  case  like  this  are  clearly  stated.) 

Another  exception  made  to  the  charge  of  the  court  is  that  it 
prescribes  the  forms  of  verdicts  of  guilty  of  murder  in  the  first 
and  second  degrees,  but  omits  to  prescribe  any  form  for  a  ver- 
dict of  guilty  of  manslaughter,  or  for  a  verdict  of  not  guilty. 
In  this  respect  the  charge  is  imperfect,  but  perhaps  not  materi- 
ally so.  It  is  not  essential  to  the  sufficiency  of  the  charge  that 
it  should  instnxct  the  jury  in  the  forms  of  verdicts  which  may 
be  rendered  by  them,  though  it  is  very  proper,  we  think,  to  do 
so.  But  when  such  instructions  are  given,  they  should  embrace 
every  verdict  which  might  be  rendered  in  the  case,  so  as  to 
avoid  conveying  to  the  minds  of  the  jury  any  impression  as  to 
the  opinion  of  the  court  as  to  which  of  several  verdicts  should 
be  rendered. 

Other  exceptions  to  the  charge  are  urged  by  counsel  for  de-> 
fendant,  but  are  not,  in  our  opinion,  well  foimded.  In  other  re- 
si>ects  than  those  we  have  mentioned,  we  think  the  charge  is 
imobjectionable. 

Because  of  the  errors  discussed  the  judgment  is  reversed  and 
the  cause  is  remanded. 

Reversed  and  remanded. 

Opinion  delivered  February  1, 1888. 


No.  2361 

P.  Thumm  v.  The  State. 

Pbaotiob— Chargb  of  the  Codrt— Manslauohtbr— Self  Dbfbnsb.— 
AmoDB  the  well  established  rules  which,  under  oar  practtoe,  apply  to  the 
charge  of  the  court,  are  the  following:  1.  The  charge  of  the  court  is  al- 
ways sufficient  if  it  distinctly  sets  forth  the  law  applicable  to  the  ctI* 
dence;  and  it  is  only  nece«sary  to  give  such  instructions  as  are  applicable 
to  every  legitimate  deduction  to  be  drawn  from  the  facts  in  proof.  2. 
The  charge  must  be  tested  by  the  evidence.     8.  If,  in  homicide  cases« 
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the  taue  of  relf  'defense  Is  not  fairly  raised  by  the  eyidenee,  do  charge 
upon  that  iestoe  thoakl  be  girea.  4.  In  the  abeenoe  of  evidence  tendfaig 
to  establish,  or  to  raise  a  doobt,  as  to  whether  the  hmnieide  be  of  a 
lower  grade  than  murder,  it  is  unnecessary  and  improper  for  the  court 
to  charge  upon  manslaughter.  See  the  opinion  in  extenso  and  the  state- 
meot  of  the  case  for  evidence  held  not  to  raise  the  issues  of  manslaughter 
or  self  defeobe;  wherefore  the  omission  of  the  trial  court  to  ^large  upcm 
those  i^ues  was  not  error. 

%.  Samb— Thb  Doctrihb  of  Sklf  Dxfbvsb,  which  applies  to  a  defeaaive, 
and  not  an  offensive  act,  and  which  is  limited  to  neoeesity,  and  can  not 
exceed  the  bounds  of  mere* defense  and  {Meventioo,  will  not  avail  a 
slayer  who,  by  his  own  wrongful  act,  brought  about  the  affray  or  pro- 
duced the  necessity  for  taking  the  life  of  the  person  slain,  in  order  to 
protect  his  own  life.  In  other  words,  if  a  perscm  voluntarily  engages  in 
a  combat,  knowiug  that  it  will  or  nuiy  result  in  death,  or  some  serious 
bodily  injury  that  may  produce  the  death  of  his  adversary  or  himself,  he 
can  not  claim  that  he  acted  in  self  defense.  Note  a  state  of  case  to  which 
the  rule  applies.  Note  also  that  the  evidence  does  not  present  the  doe- 
trine  of  imperfect  self  defense. 

8.  MurdxR'Fact  Gasb.— See  the  statement  of  the  caae  for  evidenoe  Tidd 
sufficient  to  support  a  convicticm  for  murder  in  the  second  degree. 

Appeal  from  the  District  Court  of  KendalL  Tried  below  be- 
fore the  Hon.  T.  M.  PaschaL 

Appellant  was  indicted  in  Medina  county^  Te:za8y  charging 
him  with  the  murder  of  J.  W.  Hildebrandt  in  that  county,  on 
the  twenty-second  of  June,  1887.  The  court,  of  its  own  motion, 
changed  the  venue  to  Kendall  county.  Trial  was  had  there  at 
the  October  term,  1887,  resulting  in  a  verdict  of  guilty  of  murder 
in  the  second  degree,  and  punishment  was  fixed  at  a  term  of 
twenty-five  years  in  the  penitentiary. 

Joseph  Kempf  was  the  first  witness  for  the  State.  He  testified 
that  on  the  day  of  the  homicide  he  was  deputy  to  his  son,  August 
Kempf,  who  for  three  years  had  been  district  and  county  clerk 
of  Medina  county.  Prior  to  the  election  to  that  office  of  August 
Kempf,  the  witness  himself  had  held  it  for  a  number  of  years. 
Witness's  general  occupation  was  to  attend  to  the  duties  of  the 
county  clerk's  office.  The  witness  knew  the  defendant,  who, 
for  about  three  years  prior  to  the  homicide,  had  been  sheriflp  of 
Medina  county.  He  also  knew  the  deceased,  J.  W.  Hildebrandt, 
in  his  life  time.  For  two  years  prior  to  his  death  tne  said  J.  W. 
Hildebrandt  was  a  citizen  of  Medina  county,  but,  having  re- 
moved to  San  Antonio,  in  Bexar  county,  was  a  citizen  of  that 
county  at  the  time  he  was  killed.    The  plat  now  oflFered  in  evi- 
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dence  is  substuntiallj  a  correct  plat  of  the  county  clerk's  office  in 
Castrovilley  Medina  county,  Texas.  *  It  shows  the  hall  of  the 
coart  house  and  the  front  porch  of  the  same,  the  sheriff's  office 
and  the  assessor's  office  and  the  foot  of  the  s.tairway  which  leads 
down  from  the  district  court  room  (up  stairs)  to  the  court  house 
hall  below.    The  plat  is  as  follows: 
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Continuing,  the  witness  Kempf  testified  that,  at  a  few  minutes 
past  eleven  o'clock  on  the  morning  of  Jime  22, 1887,  while  he 
was  sitting  at  his  desk  in  the  right  hand  comer  of  the  clerk's 
office,  furthest  from  the  hall  door,  the  deceased  came  in  and 
asked  for  the  records.  Witness  told  him  that  the  record  books 
were  in  the  vault  where  they  were  usually  kept.  He  went  into 
the  vault  and  presently  came  out  with  one  of  the  large  record 
books,  which  he  took  to  the  'desk  in  the  left  hand  comer  of  the 
office  furthest  from  the  hall  door.  He  placed  the  record  book  on 
that  desk,  seated  himself  in  a  chair,  and  proceeded  to  examine 
•certain  deeds  recorded  in  said  book.  He  sat  at  that  desk  with  his 
back  toward  the  witness  and  his  side  face  towards  the  door. 
Witness  was  sitting  at  his  desk  with  his  full  face  to  the  door. 
About  ten  minutes  after  the  deceased  took  his  seat  at  the  left 
hand  desk,  and  while  he  was  still  sitting  there,  and  while  wit- 
ness was  still  sitting  at  his  desk,  the  defendant  entered  the 
•clerk's  office  from  the  hall,  through  the  hall  door.  He  passed 
through  the  space  between  the  table  and  the  vault  as  shown  on 
the  plat,  stopped  and  looked  at  witness  for  a  moment,  without 
speaking  a  word,  and  then  approached  the  deceased  from 
behind,  in  his  usual  gait,  and  began  striking  deceased  over  the 
head  with  his  fist.  Witness  could  not  say  how  many  blows  de- 
fendant struck  deceased  with  his  fist.  The  blows  were  accom- 
panied by  a  mumbling  sound,  but  witness  could  not  say  which 
of  the  two  parties  made  that  noise,  nor  what,  if  anything,  was 
said  by  either  of  the  parties.  When  the  defendant  first  struck 
•deceased,  deceased  turned  his  head  as  if  to  look  back  and  see 
what  was  the  matter,  and  raised  his  hands  as  if  to  ward  the 
blows  off  his  head.  He  then  attempted  to  rise  from  his  chair, 
and  partially  fell  between  his  chair  and  the  window,  which  was 
at  his  right  hand,  whereupon  the  defendant  seized  a  glass 
mucilage  bottle  from  the  window  sill,  with  his  right  hand, 
which  was  a  quart. bottle  and  about  half  full  of  mucilage,  and 
struck  the  deceased  over  the  head,  from  behind  with  it.  At 
about  the  second  blow  the  bottle  was  shattered,  but  defendant 
continued  to  strike  the  deceased  with  that  part  of  the  bottle 
which  remained  in  his  hands,  as  long  as  he  could  hold  it.  This 
all  transpired  in  a  very  few  moments.  The  deceased  finally 
succeeded  iir  gaining  his  feet,  and  in  a  stooping  posture  went 
staggering  towards  the  door  which  led  from  the  clerk's  office  to 
the  hall,  the  blood  streaming  from  his  face  and  side  of  his  head. 
Defendant  followed  within  two  or  three  feet  of  deceased.  When 
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the  deceased  reached  the  end  of  the  table  apposite  the  comer  of 
the  vaidt,  as  shown  in  the  plat,  he  fell,  but  got  up  and  staggered 
out  of  the  office  into  the  hall,  through  the  front  or  hall  door. 
Thence  he  turned  to  the  left,  towards  the  door  of  the  hall  which 
led  to  the  porch,  and  disappeared  from  the  view  of  the  witness. 
Defendant  followed  the  deceased  closely  until  he,  defendant, 
reached  the  door  which  leads  from  the  ofBce  into  the  halL  Stop- 
ping at  that  door,  with  his  body  and  feet  inside  the  office,  he 
rested  his  left  hand  on  the  inside  facing  of  the  said  office  door, 
and  leaned  forward  his  head,  with  his  right  hand  hanging  down 
by  his  side.  He  then  had  nothing  in  his  hands.  He  turned  his 
face  to  look  towards  the  door  which  leads  from  the  hall  to  the 
porch,  towards  which  the  deceased  went  a  few  minutes  before, 
and  at  that  time  the  witness  heard  the  report  of  a  pistol  fired 
from  the  direction  of  the  porch  door.  Defendant  at  once  drew 
his  pistol  with  his  right  hand,  and,  still  standing  in  the  position 
described  by  witness,  fired  a  shot  towards  the  front  porch  door. 
That  shot  was  followed  instantly  by  another  shot  from  the  direc- 
tion of  the  porch  door.  Defendant  then  stepped  into  the  hall 
and  went  towards  the  porch  door.  Witness  retained  his  seat  at 
his  desk  during  the  whole  of  the  difficulty,  which  occupied  but 
few  moments.  Deceased  made  no  attempt  whatever  to  strike 
the  defendant  while  the  two  were  in  the  clerk's  office.  On  the 
contrary,  he  occupied  himself  in  attempting  to  escape  from  the 
defendant. 

The  wall  which  divided  the  clerk's  office  and  the  hall  was  of 
solid  stone,  about  eighteen  inches  thick.  The  deceased,  standing 
at  the  front  hall  door  leading  to  the  porch,  could  not  possibly 
have  fired  to  strike  the  defendant's  body  in  the  position  occupied 
by  the  defendant  at  the  time  of  the  shooting,  though  a  shot  fired 
from  the  porch  door  could  have  struck  him  in  the  head  or  on  the 
arm,  when  he  was  leaning  forward.  After  the  shooting  was 
over,  the  witness  discovered  blood  upon  the  open  record  book 
from  which  deceased  was  making  notes  when  attacked;  and 
there  was  blood,  mucilage  and  fragments  of  glass  in  the  corner 
of  the  room  where  the  striking  was  done.  A  trail  of  blood  led 
from  the  desk  in  the  left  hand  corner  of  \he  office  to  the  point 
between  the  table  and  vault,  where  deceased  fell  as  he  passed 
out,  and  thence  through  the  office  door  into  the  hall,  and  thence 
up  the  hall  toward  the  front  or  porch  door.  There  was  the  print 
of  a  bloody  hand  on  the  facing  of  the  door  at  the  point  where  the 
defendant  rested  his  left  hand  at  the  time  of  the  shooting.     It 
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did  Dot  look  like  it  was  made  from  blood  flowing  from  a  •wounded 
hand.  No  person  other  than  witness,  defendant  and  deceased 
was  in  the  clerk's  office  at  the  time  of  the  difficulty.  District 
court  was  in  session  up  stairs. 

Cross  examined,  the  witness  said  that  he  was  neither  reading 
nor  writing  when  defendant  came  into  the  office.  He  was  merely 
sitting  at  his  desk  facing  the  door,  which  was  the  only  door 
leading  into  the  office.  Defendant  did  not  speak  to  witness,  and 
looked  at  him  but  a  moment  after  he  stopped  on  the  floor  before 
going  over  to  the  desk  at  which  deceased  was  sitting.  Deceased 
at  that  time  was  sitting  with  his  back  to  witness,  and  his  face 
to  the  wall,  which  threw  his  side  face  to  the  door,  with  the 
door  a  little  behind  him.  After  striking  the  deceased  with 
the  bottle  until  it  was  shattered,  the  defendant  said  nothing 
to  deceased,  nor  did  he  do  anything  to  deceased  except  to  follow 
behind  him  as  he  staggered  out  of  the  offlce.  Defendant  could 
easily  have  struck  deceased  many  blows  as  he  retreated  from 
the  office,  but  refrained  voluntarily,  and  permitted  him  to  leave 
the  office  without  further  interference.  The  deceased  was  be- 
yond the  view  of  the  witness  at  the  time  of  the  shooting,  and 
witness  saw  nothing  that  was  done  except  what  was  done,  in 
the  manner  stated,  by  the  defendant,  at  the  office  door.  The  dis- 
tance across  the  clerk's  office  from  the  door  to  the  back  wall  was 
twenty-three  feet.  It  was  some  further  from  that  door  diago. 
nally  across  to  the  comer  where  the  attack  upon  the  deceased 
was  made.  The  witness  knew  Mr.  W.  N.  Parks,  the  county  at- 
torney of  Medina  county.  He  had  no  recollection  of  seeing 
Parks  within  a  short  time  after  the  shooting,  but  he  may  have 
done  so.  He  did  not,  however,  make  to  said  Parks  any  such 
statement  as  the  following:  **When  the  defendant  came  into 
the  clerk's  office  on  June  22,  1887,  he  started  to  the  vault  and 
then  asked  me  where  August  was,  and  I  told  him  I  did  not  know. 
He  then  went  over  to  where  Hildebrandt  was  and  said  to  him: 
'Are  you  hunting  up  some  more  indictments  against  me?*  Hil- 
debrandt then  jumped  up  and  Thumm  reached  over  and  got  the 
mucilage  bottle  and  struck  Hildebrandt  over  the  head  with  it." 
The  statement  that  witness  ever  tol(l  Mr.  Parks  any  such  thing 
was  false. 

Witness  knew  Mr.  William  Schweer,  and  may  have  met  and 
talked  with  him  on  the  porch  of  the  court  house  on  June  27, 1887, 
but  he  had  no  recollection  of  doing  so.  But  if  he  did,  he  did 
not,  in  reply  to  Schweer's  question  about  the  killing,  tell  him 
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that  ^'  I  was  sitting  at  my  desk  in  the  office  when  Thumm  came 
in  and  asked  me  where  August  was,  and  I  told  him  that  I  did 
not  know.  Hildebrandt  was  then  sitting  at  the  other  desk,  and 
Thumm  went  to  him  and  the  two  talked  together.  Then  while 
they  were  talking  Hildebrandt  jumped  up,  and  then  Thumm  hit 
Hildebrandt,  and  then  Hildebrandt  went  out  of  the  door  of  the 
clerk's  office  and  into  the  hall  of  the  court  house,  and  then  on  to 
the  porch  or  gallery,  and  went  toward  the  window  of  the  court 
house  nearest  to  the  porch,  and  I  believe  that  Hildebrandt  wanted 
to  shoot  through  that  window.  Then  Thumm  stepped  out  of  the 
clerk's  office  into  the  hall,  and  Hildebrandt  then  shot  into  the 
hall."  Witness  denied  that  he  showed  Schweer  where  one  of 
the  bullets  pierced  the  wall  near  the  front  hallway  door  on  the 
outside,  and  where  another  struck  the  wall  near  the  hallway 
door  on  the  inside.  He  denied  that  he  showed  Schweer  how  de- 
ceased went  from  the  porch  toward  the  window.  He  did  not 
tell  Schweer  that  he  thought  Hildebrandt  wanted  to  shoot  through 
the  window.  The  statement  that  he  told  Schweer  any  such 
things  was  a  lie.  Witness  declined  to  tell  anybody  what  he  saw 
and  heard  until  he  told  it  in  court.  Deceased  said  nothing  to 
defendant  after  being  hurt;  he  left  the  table  at  which  he  was 
sitting  when  attacked.  Had  he  said  anything,  the  witness,  who 
was  then  but  two  or  three  steps  distant,  would  have  heard  it. 

Doctor  William  Boll  testified,  for  the  State,  that  he  was  called 
as  a  surgeon  to  attend  Hildebrandt  some  ten  or  fifteen  minutes 
before  his  death.  Hildebrandt  died  from  the  eflPects  of  a  gun- 
shot wound.  The  ball  entered  the  forehead  near  the  roots  of  the 
hair,  and  penetrated  the  brain.  There  were  three  other  wounds 
on  the  body.  Two  were  contusions  on  the  head,  one  made,  evi- 
dently, by  a  heavy  blunt  instrument,  and  the  other  by  a  sharp 
instrument.  Neither  of  these  wounds  contributed  to  the  death 
of  Hildebrandt,  but  must  have  dazed  him  slightly,  for  a  short 
time.    The  remaining  wound  was  a  scratch  on  one  knee. 

Sam  Lindley  testified,  for  the  State,  that  he  was  standing  on 
the  porch  of  the  Medina  county  court  house  in  Castroville,  on  the 
morning  of  June  22,  1887,  when  the  fatal  difficulty  between  de- 
fendant and  Hildebrandt  took  place.  Pingenot  and  Hornung, 
and  some  other  parties  whom  witness  could  not  now  remember, 
were  standing  oa  the  same  porch  at  the  time,  to  the  left  of  wit- 
ness, and  nearer  the  window  opening  from  the  clerk's  office  than 
the  witness  was.  Witness  heard  a  noise  in  the  clerk's  office 
which  prompted  him  to  go  into  the  hall,  and  to  the  door  which 
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I^ads  into  the  clerk's  office.  When  he  got  to  that  door  he  saw 
Hildebrandt  in  the  act  of  rising  from  the  floor  at  a  point  between 
the  table  and  the  vault  in  the  clerk's  office,  as  shown  on  the  plat 
in  the  evidence.  Joseph  Eempf  was  then  near  the  desk  in  the 
right  hand  comer  of  the  room,  and  defendant  was  stdnding  near 
and  in  front  of  Hildebrandt,  while  the  latter  was  trying  to  get 
up  from  the  floor.  Witness  took  in  the  situation  at  a  glance,  and 
left  at  once,  passing  rapidly  out  at  the  front  door,  across  and 
from  the  porch,  and  to  a  point  on  the  ground-  outside,  and  oppo- 
site the  hall  door.  At  this  point  witness  turned  and  saw  Hilde- 
brandt as  he  reached  the  point  in  the  hall  within  a  few  steps  of 
the  portico,  where  he  put  one  of  his  hands  to.his  head  and  made 
a  remark  which  witness  did  not  understand.  Just  as  Hilde- 
brandt reached  the  portico  he  turned  suddenly,  pulled  his  pistol, 
and  fired  down  the  hall  way.  Witness  took  about  two  stops  to 
the  left  and  heard  two  shots  fired  cdmost  simultaneously,  and 
saw  Hildebrandt  f alL  Hildebrandt  was  in  the  doorway  leading 
from  the  hall  to  the  porch  when  he  drew  his  pistol.  He  wheeled 
and  fired  just  as  he  reached  the  portico.  Hildebrandt  died  on 
the  porch,  and  as  the  witness  supposed,  from  the  effects  of  the 
shot. 

Cross  examined,  the  witness  said  that  when  he  stepped  to  the 
door  and  looked  into  the  clerk's  office  and  saw  Hildebrandt  on 
the  floor,  he  observed  that  as  much  of  his  person  as  his  head 
was  under  the  table.  He  was  then  struggling  to  get  to  his 
feet,  and  defendant  was  st€uiding  in  front  of  him.  As  the  wit. 
ness,  leaving  the  court  house,  passed  from  the  hall  to  the  porch, 
August  Homung  passed  to  a  place  on  the  porch  to  the  right  of 
witness.  Witness  at  the  same  time  saw  Pingenot,  who  had  gone 
about  twenty  stops  in  the  direction  of  the  gato.  Witness  did 
not  look  back  into  the  hall  until  he  got  to  the  ground  from  the 
porch.  Homung  was  very  little  to  witness's  right  when  witness 
passed  from  the  hall  to  the  porch.  He  could  not  say  where 
Homimg  was  when  he  turned  and  saw  Hildebrandt  coming  from 
the  hall  to  the  porth.  Hildebrandt  was  very  near  the  porch  door 
when  witness  turned.  He  was  then  in  the  act  of  pulling  his  pis- 
tol. He  pulled  and  fired  it  very  quick.  He  was  not  then  stand- 
ing quite  erect.  Defendant  was  not  molestiDg  the  deceased  when 
witness  saw  them  in  the  clerk's  office,  nor  did  either  of  them 
speak  a  word  that  witness  heard.  There  was  nothing  between 
Hildebrandt  and  the  door  to  prevent  him  from  going  into  the 
halL 
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Ed  DeMontel  testified  that  he  was  a  lawyer,  and  a  member  of 
the  Castroville  bar.  The  case  of  Volmar  v.  Ihnken  was  set  for 
trial  in  the  district  court  of  Medina  county  on  the  morning  of 
June  22,  1887.  The  deceased,  who  was  the  attorney  for  the 
plaintiff  in  that  case,  arrived  in  Castroville  about  fifteen  minutes 
past  ten  o'clock  on  that  morning.  A  short  time  after  his  arrival 
the  witness  observed  him  in  the  court  room  up  stairs,  leaning 
against  the  bar  railing,  talking  to  his  client.  The  defendant  was 
then  sitting  in  his  little  private  oflSce  in  the  court  room,  near  the 
judge's  bench.  Defendant  left  his  little  office  and  walked  to  a 
point  about  one  step  beyond  the  deceased,  when  he  stopped, 
turned  his  head  towards  deceased,  and  then  wheeled  and  faced 
deceased  for  a  moment.  Neither  defendant  nor  deceased  spoke 
a  word,  and  defendant  presently  walked  back  into  the  little 
office  whence  he  came.  Court  had  convened,  but  witness  was 
not  certain  whether  or  not  the  judge  was  on  the  bench  at  the 
time.  The  deceased  did  not  appear  to  notice  defendant  when 
the  latter  wheeled  and  faced  him,  but  continued  his  conversation 
with  his  client.  The  witness  could  not  state  positively  whether 
it  was  the  deceased  or  Volmar  that  defendant  looked  at,  defend- 
ant's back  at  that  being  towards  witness.  After  the  shooting 
was  over,  the  witness  went  down  stairs  and  found  Hildebrandt 
lying  on  the  gallery  gasping  and  groaning. 

August  Homung,  assessor  of  Medina  county,  was  the  next 
witness  for  the  State.  He  testified  that,  a  little  after  eleven 
o'clock  on  the  morning  of  June  22,  1887,  he  closed  his  office  in 
the  court  house  at  Castroville  and  walked  to  the  porch  in  front. 
He  observed  Pingenot  and  Nestor  standing  a  little  to  the  left. 
A  few  minutes  after  witness  took  his  stand  on  the  porch,  his 
attention  was  attracted  by  a  noise  issuing  from  the  clerk's  office. 
He  then  saw  Pingenot  go  to  the  window  looking  out  from  the 
clerk's  office,  and  started  to  that  window  himself.  On  his  way 
to  the  window  he  met  Pingenot  coming  from  it,  saying  some- 
thing that  the  witness  did  not  understand.  Beaching  the  win- 
dow, the  witness  looked  through  it  and  saw  Hildebrandt  stand- 
ing with  his  back  to  witness,  facing  the  defendant,  and  at  this 
time  he  heard  Hildebrandt,  who  had  his  hands  up,  say  to  defend- 
ant: ^Tleaso  don't  kill  me."  Defendant  replied:  "Yes,  d— n 
you,"  and  striking  the  defendant  in  the  face  with  his  fist, 
knocked  him  under  the  table  at  the  end  near  the  comer  of  the 
vault.  Witness  could  not  say  positively  that  the  blow  knocked 
Hildebrandt  imder  the  table,  but  upon  receiving  the  blow  Hilde- 
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brandt  fell,  and  was  hidden  from  witness's  view  by  the  table. 
Witness  took  but  a  brief  view  of  the  situation  through  the 
window,  and  then  walked  rapidly  to  and  across  the  porch,  and 
to  the  post  on  the  same  which  stands  on  the  right  going  out  from 
the  hall.  About  the  time  witness  reached  the  post  he  turned 
around  and  saw  Hildebrandt  step  from  the  hall  door  to  the  porch, 
with  his  pistol  in  both  hands.  He  turned  to  the  right  instantly 
and  fired  down  the  hall.  Instantly,  and  almost  simultaneously, 
two  more  sh  ots  were  fired,  and  Hildebrandt  fell.  Witness  stepped 
off  the  platform  when  Hildebrandt  fired  down  the  hall,  and  stood 
behind  the  porch  post  until  Hildebrandt  fell.  Then,  keeping  him- 
self screened  from  the  door  by  the  post,  the  witness  walked  to  a 
point  from  which  he  could  see  Judge  Joseph  Kempf  sitting  with 
his  arms  in  the  window.  Witness  then  crossed  the  porch  and 
went  into  the  clerk's  oflSce  and  found  Judge  Kempf  weeping. 
Hildebrandt's  first  shot  was  fired  as  soon  as  he  stepped  about  two 
feet  beyond  the  hall  door  on  the  porch.  The  other  two  shots 
were  fired  while  witness  was  stepping  from  the  platform  to  the 
point  behind  the  post.  Hildebrandt's  face  was  very  bloody  when 
he  appeared  at  the  hall  door  with  his  pistol  in  his  hand.  The 
defendant  came  to  the  hall  door  directly  after  Hildebrandt  fell. 
A  short  time  afterwards,  the  witness  saw  him  standing  in  the 
hall,  between  the  front  hall  door  and  the  door  leading  into  the 
clerk's  office.  As  the  witness  went  to  the  window,  on  first  hear- 
ing the  noise  in  the  office,  he  saw  Sam  Lindley  pass  to  his  left. 
This  witness  testified  substantially  as  did  Judge  Kempf  about 
the  blood  in  the  clerk's  office,  and,  in  addition,  that  he  found 
blood  imder  the  table  where  he  saw  defendant  knock  deceased 
down.  Witness  afterwards  examined  the  porch  under  order  of 
the  court,  but  coultf  find  no  blood  nearer  that  edge  of  the  porch  to- 
wards the  window  than  six  or  eight  inches.  That  blood  did  not 
extend  to  the  edge  of  the  porch. 

Cross  examined,  the  witness  said  that  Sam  Lindley  reached  the 
porch  about  the  time  that  witness  heard  the  disturbance  in  the 
clerk's  office.  He  did  not  see  Pingenot  on  his  (Pingenot's)  way 
to  the  window,  but  saw  him  returning  from  it.  The  noise  which 
attracted  witness's  attention  sounded  like  chairs  falling  in  the 
clerk's  office.  When  that  noise  was  made,  Pingenot  was  nearer 
the  window  than  the  witness  was.  One  of  the  blinds  of  that  win- 
dow was  open  and  the  other  was  partially  open,  the  one  nearest 
the  porch  being  the  open  one.  That  window  was  about  eighteen 
inches  distant  from  the  edge  of  the  porch,  and  the  syash  was  up. 
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Witness  was  about  fourteen  or  fifteen  feet  distant  when  he  heard 
deceased  say:  "Please  don't  kill  me."  Judge  Kempf  was  some 
eight  or  nine  feet  oflF.  Witness  left  the  window  in  order  to  get 
out  of  the  way  of  any  danger  that  might  arise.  Not  more  than 
ten  or  twelve  seconds  intervened  between  the  first  and  second 
shots.  The  sound  of  Hildebrandt's  second  shot  blended  with 
that  of  the  shot  fired  from  the  inside,  but  witness  could  tell 
that  two  shots  were  fired.  The  shot  from  the  inside  anticipated 
Hildebrandt*s  second  shot  by  a  fraction  of  time.  Witness  testi- 
fied on  the  habeas  corpus  trial  of  the  d^endant,  and  recognized 
the  writing  now  exhibited  to  him  as  his  testimony  on  that  trial. 
That  writing  contains  the  following  statement:  "Hildebrandt 
could  have  gone  to  the  east  end  of  the  porch  before  the  first  shot 
was  fired,  if  he  had  slipped  out.  I  mean,  by  slipped  out,  if  he 
had  gone  out  so  I  could  not  have  heard  him."  By  that  statement 
witness  meant  to  convey  the  idea  that  Hildebrandt  could  not 
have  gone  out  without  witness  hearing  him,  unless  he  had  gone 
out  on  his  tip  toes.  Witness  did  not  think  there  was  time  for 
him  to  have  tip  toed  to  the  east  end  of  the  porch  between  the 
time  he,  witness,  left  the  window  and  when  he  saw  Hildebrandt 
rush  out  of  the  hall  and  turn  and  fire.  Hildebrandt  did  not  go 
to  the  window  when  he  came  from  the  hall  to  the  porch,  but 
when  he  reached  the  porch  he  turned  and  fired  down  the  halL 
There  is  no  mistake  about  that  fact.  Witness  knew  Andrew 
Schuele,  and  may,  on  the  day  of  the  homicide,  have  spoken  to 
him  about  it  in  front  of  the  assessor's  office,  but  he  had  no  recol- 
lection of  so  doing.  If  so,  he  did  not  tell  Schuele  that  he  saw 
nothing  of  what  happened  inside  of  the  court  house,  and  only 
saw  Hildebrandt  shoot  twice  from  the  gallery.  Witness  and 
defendant  were  not  on  friendly  terms. 

L.  G.  Denman  testified,  for  the  State,  that  he  was  an  attorney 
at  law.  Deceased  was  an  attorney  at  law,  but  was  not  a  member 
of  witness's  law  firm,  but  ownei  a  half  interest  in  an  abstract  of 
land  titles  of  which  witness's  firm  owned  the  other  half.  De- 
ceased moved  to  San  Antonio  from  Medina  county  about  two 
years  hefore  he  was  killed.  About  that  time  the  defendant 
called  at  the  office  of  witness's  firm  in  San  Antonio  to  see  the  de- 
ceased. From  their  conversation  and  actions  on  that  occasion, 
witness  took  them  to  be  friends,  and  understood  from  their  inter- 
view that  the  deceased  had  transacted  business  for  the  defend- 
ant. Hildebrandt  introduced  the  defendant  and  witness  on  that 
occasion.    At  the  term  of  the  Medina  county  district  court  suc- 
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ceeding  defendant's  visit  to  witness's  office,  witness  saw  the  de- 
fendant and  deceased  meet  on  the  streets  of  Castroville  without 
speaking.  Witness  had  often  seen  them  meet  without  speaking 
since  that  time,  one  of  those  times  being  upon  the  trial  of  a  case 
in  the  justice's  court  in  San  Antonio,  in  which  case  both  of  them 
were  interested.  They  were,  at  the  time  of  Hildebrandt's  death, 
and  for  some  time  previous  had  been,  bitter  enemies.  Deceased 
arrived  in  Castroville  about  ten  o'clock  on  the  morning  of  the 
fatal  day,  for  the  purpose  of  trying  the  case  of  Volmar  v.  Ihn- 
ken,  which  was  set  for  that  day,  deceased  being  the  attorney  for* 
Volmar.  After  some  preliminary  work  and  consultation  among 
the  attorneys,  the  case  was  continued,  arid  deceased  went  down 
stairs.  At  that  time  witness  was  seated  at  a  table  up  stairs  with 
Judge  Paschal  and  Mr.  Slaton,  preparing  some  bills  of  exception. 
He  heard  a  noise  down  stairs,  and  some  one  said  it  was  from  a 
row  which  was  in  progress  below.  At  first  witness  paid  no  atten- 
tion to  the  matter,  but  when  he  heard  pistol  shots  he  got  up  and 
started  towards  the  up  stairs  porch.  Somebody  remarked  that  de- 
fendant and  deceased  were  the  combatants,  and  witness  went 
down  stairs,  and  found  defendant  standing  in  the  hall  between 
the  porch  door  and  the  clerk's  office,  looking  towards  the  porch,  on 
which  Hildebrandt  was  then  lying  and  groaning.  Witness  asked 
defendant  who  shot  Hildebrandt.  He  replied  '  *I  did.  He  shot  at 
me  first,  and  I  killed  him."  Defendant  was  then  standing  still, 
and  was  calm  and  self  possessed,  but  pale.  Witness  then  went 
to  the  porch  and  sent  for  a  physician.  Doctor  Frisoni  was 
then  there,  but  witness  did  not  then  know  that  he  was  a  phy- 
sician. 

A  short  time  after  this  the  witness  saw  the  defendant  standing 
in  the  court  house  yard,  a  few  yards  in  front  of  the  porch,  talk- 
ing to  some  of  his  friends.  This  was  about  thirty  minutes  after 
the  shooting.  Defendant  would  weigh  about  two  hundred  and 
twenty-five  pounds,  and  was  a  strong,  well  made  man.  Deceased 
weighed  about  one  hundred  and  thirty  or  thirty-five  pounds,  was 
about  six  feet  tall,  lean  and  emaciated,  in  bad  health,  and  at 
that  time  was  taking  medicine  for  a  throat  aflfection.  His  left 
arm  was  so  crippled  that  it  was  smaller  than  his  right,  and  ser- 
viceable to  him  only  in  drawing  things  to  him.  Defendant  was 
very  bloody  when  witness  met  him  in  the  hall,  and  had  another 
substance  besides  blood  on  his  coat  and  vest  which  looked  like 
mucilage.  Hildebrandt  died  about  noon  on  the  day  of  the  shoot- 
ing.   His  body  was  removed  to  the  office  of  Mr.  Thompson,  in 
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the  front  part  of  the  jail,  which  was  the  rear  portion  of  the  court 
house. 

At  about  ten  o'clock  on  that  night,  when  the  undertaker  began 
to  embalm  the  body,  the  defendant  walked  up  to  within  ten  or 
.  fifteen  steps  of  the  body,  and  for  a  short  while  watched  the  pro- 
cess of  embalming.  He  was  not  then  under  arrest,  was  the 
sheriflf  of  Medina  county,  and,  no  doubt,  had  a  right  to  go  to  that 
place.  After  the  body  was  placed  in  the  coflSn,  witness  looked 
at  it  and  called  the  attention  of  the  undertaker  and  Mr.  Metcalfe 
to  a  slight  wound  over  the  left  eye,  his  reason  for  doing  so  being 
that  the  report  of  the  physicians  did  not  mention  that  wound. 
After  the  shooting  was  over,  the  witness  saw  blood  under  the 
table  in  the  clerk's  office,  opposite  the  vault.  He  also  foimd  the 
deceased's  cravat  in  tne  clerk's  office.  He  found  one  of  the  rec- 
ord books  open  on  the  desk  in  the  left  hand  corner  of  the  clerk's 
office,  and  near  it,  on  either  side,  were  some  of  the  deceased's 
papers  and  an  unfinished  memorandum  in  his  handwriting. 
There  was  blood  on  the  record  book.  Court  had  not  adjourned 
when  the  shooting  took  place,  but  the  judge  was  at  the  table 
with  witness  and  not  on  the  bench.  Witness  could  not  say  that 
there  was  any  business  at  that  time  before  the  court  which 
required  the  presence  in  the  court  room  of  the  sheriff. 

Celeste  Pingenot,  treasurer  of  Medina  county,  testified,  for  the 
State,  that  a  few  minutes  after  eleven  o'clock  on  the  morning  of 
the  fatal  day,  he  closed  his  office  and  went  to  the  porch  of  the 
court  house,  where  he  met  ITestor  and  Homung.  Sam  Lindley 
soon  came  up.  After  concluding  a  shrrt  business  talk  with 
Nestor,-the  witness  heard  a  noise  issuing  from  the  clerk's  office, 
which  sounded  like  the  falling  of  chairs,  desks  or  books.  The 
witness,  who  was  the  person  on  the  porch  nearest  the  east  win- 
dow of  the  clerk's  office,  stepped  to  that  window  and  looked  in. 
He  saw  Hildebrandt  sitting  in  a  chair  and  defendant  facing  him. 
Defendant's  left  hand  and  deceased's  right  hand  were  strug- 
gling, the  one  against  the  other,  and  deceased's  left  hand  was 
raised  as  if  to  protect  his  face  or  head  from  a  blow,  while  de- 
fendant's right  hand,  clasping  what  witness  thought  was  a  beer 
glass,  but  proved  to  be  a  bottle  of  mucilage,  was  raised  in  a 
striking  attitude.  Defendant  struck  the  deceased  two  J^lows 
with  the  bottle,  shattering  it,  and  about  that-  time  the  witness, 
having  no  desire  to  be  sunnnoned  as  a  witness  to  this  transaction 
should  criminal  proceedings  ensue,  left  the  window  and  attemp- 
ted to  get  off  unobserved.    Recrossing  the  porch,  the  witness 
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met  Lindley  and  Hornung,  who  appeared  to  be  going  either  to 
the  window  witness  had  just  quitted,  or  in  at  the  hall  door. 
Witness  made  no  halt,  and  did  not  know  where  Homung  and 
Lindley  went.  Witness  had  gotten  about  fifteen  steps  away 
from  the  porch  when  he  turned  his  head  and  saw  deceased  run 
out  of  the  hall  door,  make  one  step  on  the  porch,  and  wheel  with 
his  pistol  in  both  hands  and  fire  one  shot  down  the  hall.  That 
shot  was  followed  by  two  others,  the  reports  of  which  were 
blended.  The  shot  from  the  hall  was  fired  a  fraction  of  time  be- 
fore Hildebrandt's  second  shot  was  fired.  Witness  then  saw 
deceased  begin  to  fall,  and  crossed  the  street  to  a  bar  room. 

On  his  cross  examination  the  witness  said  that  when  he  saw 
the  deceased  rush  out  of  the  hall,  just  before  he  fired  l;^is  first 
shot,  there  was  no  other  person  within  the  range  of  his  vision. 
He  did  not  see  either  Homung  or  Lindley  on  the  porch  at  that 
time,  but  he  was  looking  only  at  the  deceased.  A  person  might, 
without  being  seen  by  witness,  have  been  on  the  outer  edge  of 
the  porch,  or  on  the  outer  comer  of  the  same.  Witness  had  made 
I)erhaps  twenty-five  steps  from  the  window  when  he  turned  and 
saw  deceased  rush  out  of  the  hall  door.  If  Homimg  was  on  the 
porch  at  that  time  witness  did  not  see  him.  A  person  in  the 
county  clerk's  oflSce  could  not  see  a  man  who,  having  left  that 
ofiice,  had  turned  to  the  left  in  the  hall,  because  of  the  interven- 
ing wall.  A  person  standing  in  the  door  of  the  clerk's  ofiSce 
could  not  see  a  man  who,  having  gone  from  the  hall  to  the  porch, 
turned  to  the  left,  because  of  the  intervening  wall.  A  person 
standing  at  the  left  side  of  the  clerk's  office  door,  going  in, 
could  not  see  a  man  seated  at  the  desk  in  the  southeast  comer  of 
the  office,  because  of  the  vault  which  intervened.  He  might  see 
a  man  seated  at  that  desk  if  he  looked  from  the  right  hand  side 
of  the  door  going  in,  but  witness  doubted  if  he  could.  He 
thought  a  person  would  have  to  enter  the  clerk's  office  before  he 
could  see  a  man  at  the  desk  where  he  saw  defendant  and  de- 
ceased from  the  east  window.  The  sash  and  glass  of  the  win- 
dow through  which  he  looked,  he  thought,  were  down.  One  of 
the  blinds  was  open.  The  other  may  or  may  not  have  been 
closed.  The  witness  neither  saw  nor  heard  Lindley  pass  over 
the  porch  after  he  (witness)  left  it. 

August  Kempf ,  clerk  6t  the  district  and  coimty  court  of  Me- 
dina county,  was  next  introduced  by  the  State.  He  produced 
the  suit  of  clothes  which  were  worn  by  the  deceased  at  the  time 
of  his  death,  a  mucilage  bottle,  a  little  more  than  half  filed  with 
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mucilage,  the  fragments  of  a  mucilage  bottle,  a  forty-five  calibre 
revolving  pistol,  which  was  taken  from  the  porch  near  the  body 
of  the  deceased,  four  forty-five  calibre  cartridges,  a  small  vul- 
canized pistol  scabbard,  and  some  cuff  and  collar  buttons,  which^ 
he  testified,  were  the  articles  used  in  evidence  on  the  habeas 
corpus  trial  of  the  defendant,  and  afterwards  placed  in  his  offi- 
cial custody.  The  bottle,  a  little  more  than  half  filled  with  mucil- 
age would  hold  about  a  quart  of  that  substance,  and  weighed 
about  one  and  a  half  pounds. 

Cross  examined,  the  witness  stated  that  between  three  and 
five  minutes  before  the  shooting  he  went  from  the  district  court 
room  to  the  clerk's  office^  Passing  the  open  door  of  tjne  sheriff's 
office  en  route,  he  saw  the  back  of  a  man  sitting  at  the  sheriff's 
table,  in  that  office.  Apparently  the  man  was  engaged  ia 
writing,  but  witness  was  not  able  to  say  that  that  man  was  the 
defendant.  Court  was  in  session  at  tiie  time  of  the  shooting, 
but  the  judge  was  not  on  the  bench.  He  was  at  a  table  near  the 
stand,  with  some  lawyers  who  were  preparing  some  bills  of  ex- 
ceptions. Previous  to  the  shooting  the  defendant  was  up  stairs 
in  discharge  of  his  official  duties.  Two  chambers  of  the  pistol 
produced  by  the  witness  were  empty,  and  four  were  loaded. 

J.  W.  Hildebrandt,  father  of  deceased,  said  that  his  son  was  a 
weakly  child  from  the  first,  was  never  a  strong,  robust  man.  He 
was  five  feet  eleven  inches  high  and  weighed  from  one  hundred 
and  thirty-five  to  one  himdred  and  forty  poimds.  Was  crippled 
in  left  arm,  had  had  the  elbow  cap  knocked  off  in  a  fight  in  1883. 
He  could  use  the  arm  to  push  with,  but  not  to  pull  with. 

The  State  rested. 

James  A.  Slaton  was  the  first  witness  for  the  defense.  He 
testified  that  he  was  a  lawyer  and  lived  at  Castroville.  He  was 
in  the  district  court  room  at  the  time  of  thd  shooting.  Court  was 
then  in  session,  but  in  recess,  and  witness  was  engaged  with 
Judge  Paschal  in  the  preparation  of  a  bill  of  exception.  A  row 
down  stairs  attracted  some  attention  and  remark,  but  witness  did 
not  go  down  until  after  the  shooting  took  place.  He  and  Judge 
Paschal  then  went  down  together.  When  witness  reached  the 
foot  of  the  steps  in  the  hall,  he  observed  Mr.  Denman  a  few  steps 
in  advance  of  him,  and  heard  him  ask  the  defendant,  then  stand- 
ing in  the  hall:  "Who  did  that!"  Defendant  replied :  "I  shot 
him;  he  shot  at  me  twice."  Denman  went  to  the  porch,  and 
witness  went  with  defendant  into  the  office.  When  in  his  office 
defendant  told  witness  that  he  had  written  an  official  letter  to 
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Attorney  General  Hogg,  and  went  into  the  clerk's  office  to  get 
August  Kempf  to  endorse  it;  but  that  August  was  not  in.  De- 
fendant showed  that  letter  to  witness  and  he  read  it.  The  letter 
now  shown  the  witness  looked  like  the  same,  and  its  eontenta 
were  about  the  same. 

Cross  examined,  the  witness  said  that  he  could  identify  the 
letter  in  evidence  as  the  letter  shown  him  by  defendent  only  by 
the  contents.  Mr.  Denman  was  in  the  court  room  a  few  mo- 
ments before  the  shots  were  fired,  but  witness  did  not  remember 
seeing  him  just  at  that  time.  Witness  was  not  of  counsel  for 
defendant  in  this  case,  nor  did  he  represent  him  on  the  habeas 
corpus  or  inquest  trials.  He  did,  howeyer,  ask  some  questions 
of  witnesses  on  the  inquest,  and  when  the  bail  was  fixed  by  the 
magistrate,  he  pronounced  it  exorbitant.  Witiiess  was  a  friend 
of  the  defendant  and  had  acted  as  his  attorney  in  other  cases. 
At  this  point  the  defense  put  in  evidence  the  letter  referred  to  by^ 
tiie  witness.    It  reads  as  follows: 

"OastrovilLb,  Texas,  June  22, 1887. 
*'Hon.  James  B.  Hogg,  Attorney  General^  Austin,  Texas: 

"  Dbar  Sir:  Will  you  have  the  kindness  to  give  me  your  val- 
uable opinion  on  the  following  point:  When  a  sheriff  conveys 
an  attached  witness  out  of  his  coimty  before  a  district  judge,  on 
a  habeas  corpus  hearing,  and  the  witness  is  too  poor  to  give 
bond,  and  unable  to  pay  his  expenses  out  of  his  county,  is  the 
sheriff  entitled  to  actual  expenses  for  conveying  such  an  at- 
tached witness  out  of  his  coimty? 

"Your opinion  will  ever  oblige 
"  Your  obedient  ser^t, 

"F.  Thxjmm.'* 

Doctor  Otto  Frisoni,  testifying  for  the  defense,  described  the^ 
wounds  on  the  person  of  the  deceased  substantially  as  they  were 
described  by  Doctor  Boll,  and  declared  that  the  cause  of  death 
was  the  gunshot  woimd  in  the  head,  and  that  the  contusions  on 
the  head  did  not  in  the  least  degree  contribute  to  the  fated  result. 
After  describing  the  incised  wound  on  the  interior  artery  in  the 
region  of  the  temple,  the  witness  said  that  the  blood  ejected 
from  that  wound  would  not  fall  at  a  greater  distance  from  the 
feet  of  the  wounded  party  than  about  two  feet,  and  it  would  not 
fall  in  a  straight  line  if  the  party  were  moving  in  a  straight  line 
himself,  but,  on  account  of  tlie  motion  of  the  body,  would  fall 
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in  a  zigzag  line  after  the  fashion  of  a  diagram  made  by  the  wit- 
ness, which  resembled  a  serpentine  fence.  The  artery  wound 
was  not  a  serious  one.  Witness  was  standing  on  the  gallery  of 
his  own  house,  one  hundred  and  twenty-five  feet  distant  from 
the  court  house,  and  saw  the  shooting  of  the  deceased,  having 
at  the  time  an  imobstructed  view  of  the  courthouse  porch.  Do- 
ceased  came  out  of  the  court  house  hall  door  and  went  diago- 
nally to  the  left,  to  a  point  near  the  window  of  the  clerk's  office. 
Witness  saw  him  going  from  the  window.  August  Homung, 
at  the  time  the  fatal  shot  was  fired,  was  on  the  g^oimd,  walking 
fast,  and  was  about  half  way  between  the  porch  and  either  the 
front  or  the  left  hand  gate  of  the  court  house  yard.  The  loca- 
tion of  the  court  house  porch^  fence,  gates,  and  Frisoni's  house 
is  shown  as  follows: 


Left  Ofttt.                             Viddl*  Otto.                        Bight  Oat*.. 
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Celeste  Pingenot,  at  the  same  time  was  about  half  way  be- 
tween the  porch  and  the  front  gate,  going  from  the  porch  in  a 
rapid  walk. 

On  his  cross  examination  the  witness  testified  that  he  had 
been  attending  court  since  the  day  it  convened.  Part  of  his  bus- 
iness was  to  exert  what  influence  he  had  in  behalf  of  the  defend- 
ant, but  he  had  other  business  at  the  court  house.  Witness  did 
not  consider  the  temple  wound  on  the  deceased  a  dangerous  one, 
because  it  could  have  been  instantly  controlled  by  either  of  four 
different  treatments.  It  was  possible,  the  witness  thought,  but 
not  probable,  that  if  no  attention  had  been  paid  to  the  temple 
wound,  the  deceased  could  have  bled  to  death  from  it  Witness 
was  examined  on  the  habjBas  corpus  trial  of  defendant.  His  writ- 
ten testimony  as  here  exhibited  represents  him  as  testifying  on 
that  trial  that  had  the  temple  wound  been  the  only  one  inflicted 
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on  deceased,  and  had  no  attention  been  paid  to  it,  the  chances 
of  death  by  bleeding  preponderated  against  the  chances  of  re- 
covery. No  question,  such  as  is  implied  by  this  statement,  is 
asked  witness,  nor  is  it  the  one  now  answered  by  him.  The 
question  which  called  forth  that  answer  was:  "If  a  man  out  on 
a  prairie  should  receive  such  a  wound,  and  be  without  assistance, 
what  would  his  chance  of  living  be?"  To  that  question  the  wit- 
ness made  the  reply  quoted,  and  would  make  it  again.  Witness, 
however,  di&  not  think  that,  had  the  temple  wound  been  Mr. 
Hildebrandt's  only  wound,  that  he  would  have  died,  because  he 
could  have  staunched  the  flow  of  blood  himself. 

W.  N.  Parks  was  the  next  witness  for  the  defense.  He  testi- 
fied, in  substance,  that  he  was  county  attorney  of  Medina 
county,  and  knew  Joseph  Kempf ,  who  testified  as  a  witness  for 
the  State  on  this  trial.  Witness,  in  the  discharge  of  what  he  con- 
ceived to  be  his  duty,  went  to  the  court  hou^e  a  few  minutes 
aft^r  the  homicide,  and  made  a  careful  examination  of  the  ground 
ui>on  which  the  killing  occurred.  Hearing  that  Mr.  Joseph 
Kempf  was  in  the  clerk's  oflSce  when  the  difficulty  began,  the 
witness  went  to  him,  in  his  office^  on  the  fatal  day,  and,  among 
other  things,  Mr.  Kempf  told  him  that  when  the  defendant  came 
into  the  office  he  started  to  the  vault,  and  then  asked  him  where 
August  Kempf  was;  that  he  replied  that  he  did  not  know,  and  that 
defendant  then  went  to  where  deceased  was  sitting  and  said  to 
him:  "Are  you  hunting  up  some  more  indictments  against  me?" 
That  Hildebrandt  then  jumped  up  and  defendant  seized  the  mu- 
cilage bottle  and  struck  Hildebrandt  over  the  head  with  it  The 
witness  did  not  communicate  these  facts  to  either  the  defendant 
or  his  attorneys  until  the  Friday  before  this  trial. 

The  porch  of  the  court  house  was  about  eight  feet  wide  and 
about  twenty-two  feet  long.  The  blood  lines  on  the  porch  ex- 
tended from  the  hall  door  diagonally  to  the  left  and  to  the  edge 
of  the  porch.  These  lines  were  not  straight,  but  were  irregular 
or  zigzag.  There  was  some  blood  on  the  ground  below  the  edge 
of  the  porch.  The  blood  line  extended  also  along  the  hall  from 
the  clerk's  door  to  the  porch,  and  was  straight  but  somewhat 
irregular.  Witness's  attention  was  called  to  what  was  said  to  be 
blood  under  the  table  in  the  clerk's  office  opposite  the  vault,  and 
he  examined  it  particularly,  finding  it  to  be  mucilage  and  not 
blood.  Witness  also  examined  the  bloojl  stain  on  the  door  facing. 
It  was  on  the  middle  facing — not  the  inside  nor  the  outside 
facing — and  was  put  there  by  rubbing,  and  did  not  get  there  by 
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flowing  from  the  wound  from  which  it  came.  He  also  exam- 
ined the  blood  on  the  hall  door  that  was  shut.  That  on  the  in- 
side of  the  said  door  was  over  three  feet  from  the  hall  floor. 
That  on  the  outside  was  two  feet  and  nine  inches  from  the  porch 
floor.  The  porch  floor  was  about  two  feet  and  nine  inches  from 
the  ground.  The  window  looking  into  the  clerk's  office  from 
near  the  edge  of  the  porch  commences  about  four  and  a  half 
feet  from  the  ground.  The  bullet  hole  in  the  wall  outside  tke 
hall  door  was  about  nine  inches  from  the  hall  door  ok  the  left 
side  going  out;  the  bullet  hole  inside  the  hall,  in  Hie  rear  wall, 
was  about  thirteen  inches  from  the  right  hand  door  f aeing.  The 
rear  hall  door  was  about  three  and  a  half  feet  wide,  €tnd  the  hall 
itself  about  three  feet  wide. 

On  his  cross  examination,  the  witness  said  that  he  was  a  friend 
'  to  the  defendant,  but  had  taken  no  other  part  in  the  defense  than 
to  testify  to  facts  which  came  to  his  knowledge.  He  was  aware 
of  the  facts  to  which  he  has  testified  at  the  time  of  the  defend- 
ant's habeas  corpus  trial,  but  did  not  communicate  them  to  ihe 
prosecution  because  the  district  attorney,  Mr.  Powell,  Mid  Mr. 
Denman  and  Colonel  Green,  the  special  prosecuting  eounsel,  in 
taking  charge  of  the  case,  ignored  witness  entirely,  and  did  no* 
advise  with  nor  consult  him.  Feeling  that  he  had  not  been  Seated 
with  the  courtesy  due  him  in  the  matter,  he  kept  his  information 
to  himself;  and,  for  the  same  reason,  when  August  Vbm^xog 
testified  on  the  habeas  corpus  trial  that  the  discoloration  oo  t^^ 
fioor  beneath  the  table  in  the  clerk's  office  was  blood  iMm,  be 
did  not  take  the  stand  and  disclose  that  the  said  diseolbfajiloa 
was  mucilage,  and  not  blood  stain.  Moreover,  tine  Uood  statns- 
and  impeaching  evidence  were  defensive  facta,  and  QCtHA  Mt 
benefit  the  prosecution.  Witness  heard  Mr.  Densiaa  td^hcpe 
to  the  district  attorney,  and  he,  witness,  then  telepliciied  wc  dis-^ 
trict  attorney  that  he  need  not  come,  as  he,  witness,  cculft  a<yteft4^ 
to  the  case,  and  he  could  have  done  so.  The  distrkrt  artftoniA^, 
however,  did  come,  and  he  and  Mr.  Denman  proceeded  wifli  lke< 
case,  independent  of  the  witness. 

A.  Bodeman,  sheriff  of  Kendall  coimty,  testified,  ^r  the  de. 
fense,  that  he  was  familiar  with  fire  arms.  The  Hildebraadt 
pistol  being  placed  in  the  hands  of  the  witness,  he  testified  as 
follows:  **This  is  a  forty-five  calibre  pistol  It  is  of  single 
action,  and  will  not  cock  and  discharge  itself  by  a  pull  on  the 
trigger.    It  has  to  be  cocked  by  hand  manipulation." 

Doctor  HenkeU  testified,  as  an  expert,  for  the  defense,  that  he 
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had  listened  to  the  evidence  in  this  case,  and  was  of  opinion: 
^*1.  That  the  pistol  shot  wound  was  the  sole  cause  of  Hilde- 
brandt's  death,  the  other  wounds  not  contributing  in  the  least 
degree  to  the  fatal  result.  2.  The  temple  wound  would  not 
probably  have  caused  death,  even  without  surgical  attention.  If 
an  artery  bleeds  constantly  it  does  ^ot  bleed  regularly,  that  is, 
it  ejects  blood  irregularly  immediately  after  the  heart  throb. 
The  blood  is  forced  out  strongly  and  the  jet  reaches  furthest; 
the  flow  then  decreases  until  the  next  pulsation,  and  so  it  con- 
tinues. The  blood  line  from  an  artery,  if  the  wounded  party 
should  walk  straight  and  steadily,  would  be  a  zigzag  line.  The 
anterior  temple  artery  (which  was  the  one  incised  in  this  case), was 
classed  as  a  small  artery,  and  it  would  eject  blood  from  the  feet 
of  a  person  standing  erect  not  more  than  twenty-four  inches.  I 
am  of  opinion  that  the  blood  ejected  from  Hildebrandt's  lacera- 
ted wound  could  at  no  time,  if  he  stood  erect,  have  fallen  a 
greater  distance  from  his  feet  than  eighteen  or  twenty-four 
inches." 

Andreas  Schuele  testified,  for  the  defense,  that,  between  two 
and  three  o'clock  p.  m.,  on  the  day  of  the  tragedy,  he  met 
August  Homimg  in  front  of  his,  Homung's  office,  and  asked 
him  how  the  trouble  occurred.  Homimg  told  witness  in  reply, 
that  he  did  not  see  what  occurred  in  the  court  house;  that  de- 
fendant and  deceased  must  have  had  some  trouble  in  the  clerk's 
oflBce;  that  he  only  saw  Hildebrandt  on  the  outside,  holding  his 
pistol  in  both  hands,  and  saw  him  shoot  from  the  outside  into 
the  hall,  and  that  he  shot  twice.  On  his  cross  examination,  the 
witness  said  that  he  told  no  one  about  Hornung's  statement  to 
him,  imtil  he  saw  Hornung's  testimony  on  the  habeas  corpus 
trial  as  it  was  published  in  the  San  Antonio  Daily  Express;  when 
he  told  Judge  Thompson,  the  attorney  tot  the  defendant. 

Nic  Tshirhart  testified,  for  the  defense,  that  he  was  the  jailer 
of  Medina  county,  Texas,  and  had  charge  of  the  jail  on  the 
morning  of  June  22,  1867.  Feeling  unwell  on  that  morning,  he 
went  to  the  sheriff's  oflSce  to  get  permission  to  go  off  duty.  He 
found  the  defendant  in  his  office,  engaged  in  writing  at  his 
table.  Witness  left  at  once  for  his  home,  which  was  about 
two  hundred  and  fifty  yards  distant.  He  walked  in  his  usual 
gait,  consuming  from  three  to  five  minutes  getting  home.  He 
had  just  reached  his  house  when  he  heard  the  reports  of  the 
pistol.    He  ran  back  to  the  court  house  at  once,  and  foimd  de- 
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ceased  stretched  on  the  porch,  with  Doctor  Frisoni  attending 
him. 

William  Schweer  testified,  for  the  defense,  that  he  knew  the 
State's  witness  Joseph  Kempf.  Between  eight  and  nine  o'clock 
on  the  morning  of  June  27,  1887,  the  day  on  which  the  grand 
jury  reassembled,  witness  met  Joseph  Kempf  on  the  steps  of  the 
court  house  portico,  and  asked  him  about  the  fight  between 
Thumm  and  Hildebrandt.  Kempf  replied:  "I  was  sitting  at 
my  desk  in  my  oflSce  when  Thumm  came  in  and  asked  me  where 
August  was.  I  told  him  I  did  not  know.  Hildebrandt  was  then 
sitting  at  the  other  desk  and  Thumm  went  to  him,  and  they 
talked  together.  Then,  while  they  were  talking,  Hildebrandt 
jumped  up,  and  then  Thumm  hit  .Hildebrandt,  and  Hildebrandt 
went  out  of  the  door  of  the  oflSce  into  the  hall,  and  then  to  the 
porch,  and  then  towards  the  window  of  the  clerk's  office  nearest 
the  porch,  and  I  believe  wanted  to  shoot  through  the  window; 
and  then  Thumm  stepped  out  of  the  clerk's  office  into  the  hall, 
and  then  Hildebrandt  shot  into  the  hall.''  Kempf  then  showed 
witness  the  holes  made  by  the  bullets,  one  being  in  the  wall  near 
the  front  hallway  door  on  the  outside,  and  the  other  near  the 
rear  hallway  door  on  the  inside.  He  ftlso  showed  the  witness 
the  way  Hildebrandt  went  on  the  porch  towards  the  window, 
stating  that  he  believed  Hildebrandt  wanted  to  shoot  through 
the  window,  and  that  Hildebrandt  then  turned  and  went  back 
to  the  porch  and  shot  into  the  halL  On  his  cross  examination 
the  witness  stated  that  he  did  not  report  the  facts  to  which  be 
has  testified,  to  Thumm  or  his  attorneys,  imtil  after  the  habeas 
corpus  trial,  when  he  saw  Kempf 's  testimony  printed  in  a  news- 
paper; when  he  reported  it  to  his  friend,  Thumm. 

The  defense  closed. 

Messrs  E.  Digges,  S.  B.  Easley,  E.  DeMontel  and  John  Redus, 
testifying  for  the  State,  in  rebuttal,  said  that  they  had  never 
heard  the  reputation  of  Joseph  Kempf  for  truth  and  veracity 
discussed,  but  knew  it  to  be  good.  Bedus  and  DeMontel  testi- 
fied also  that  the  reputation  of  August  Homung  for  truth  and 
veracity  was  good,  although  they  had  never  heard  his  reputa- 
tion discussed  except  when  he  was  running  for  office. 

The  motion  for  new*  trial  raised  the  questions  discussed  in  the 
opinion. 

Walton,  Hill  dk  Walton,  for  the  appellant:  It  is  claimed  by  ap- 
pellant, and  we  think  the  testimony  demonstrates  it  to  be  the  fact. 
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that  there  were  two  difficulties,  a  first  and  second — the  first  com- 
menced by  appellant,  but  definitely  ended— <ieceased  reached  a 
place  of  absolute  and  unquestioned  safety,  appellant  having 
voluntarily,  for  a  measured  and  measurable  space  of  time,  aban- 
doned all  violence  and  withdrawn  from  the  difficulty;  that  then, 
deceased  being  in  a  place  of  safety,  unpursued,  out  of  sight  of 
appellant,  volimtarily  returned  to  the  presence  of  appellant  and, 
moved  by  his  own  will  alone,  commenced  an  independent  fight 
with  deadly  weapons  when  none  had  before  been  used,  and,  in- 
deed, no  effort  made  to  use  any. . 

The  court  imder  these  facts  refused  to  charge  either  self  de- 
fense or  manslaugbter  to  the  jury  as  the  law  of  the  case,  but 
confined  the  finding  to  one  of  the  degrees  of  murder. 

We  have  not  the  benefit  of  the  transcript  and  must  rely  on 
memory  for  the  facts.  Referring  to  the  statement  of  facts,  we 
state  what  we  conceive  to  be  the  effect  of  the  testimony  as  it 
came  from  the  witnesses  as  they  severally  testified.* 

There  was  but  one  witness  present  in  the  room  at  the  first  diffi- 
culty; three  others,  however,  obtained,  as  they  swear,  a  glimpse 
of  part  of  the  difficulty.  There  is  considerable  and  irreconcila- 
ble conflict  in  the  evidence,  one  line  of  which,  taken  as  true, 
makes  out  the  claim  of  appellant,  plainly  and  irrefutably;  while 
the  other  line,  taken  as  true,  weakens  but  does  not  destroy  the 
claim. 

Joseph  Kempf,  an  old  gentleman  sixty-five  years  old,  who 
bears  a  good  character,  was  the  witness  in  the  room.  It  is  true 
some  witnesses  swore  to  some  contradictory  statements  made  by 
bim  (of  an  important  character),  but  the  contradictions  weighed 
noiiiing,  one  way  or  another,  for  the  reason  that  the  jury  was 
not  charged  any  law  that  called  for  their  consideration  by  the 
jury.  This  witness  was  very  hostile  to  appellant;  but  we  believe 
he  testified  to  what  he  thought  was  true,  and  to  what  he  saw,  as 
he  remembered  it. 

« We  claim  that  if  there  had  been  no  other  testimony  in  the  case 
but  that  of  the  witness,  appellant,  under  the  law,  was  entitled  to 
a  charge  on  both  manslaughter  and  self  defense.  But  this  was 
not  all  the  testimony. 

Doctor  Boll,  Doctor  Frisoni  and  Doctor  Henckell  establish  ma- 
terial facts  which  it  will  not  do  to  overlook: 

4_. . 

The  brief  sommaruBes  the  iestimonj  correctly  as  it  appears  in  the  reoord,  iMit  in  r«pro- 
duoiog  Uie  brief,  the  summtiry  is  omitted. — Repobtkbs. 
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1.  The  gunshot  wound  was  absolutely  mortal. 

2.  It  paralyzed  the  whole  system  instantly,  both  physical  and 
mental. 

3.  The  wounds  received  in  the  clerk's  pffice  did  not  contribute 
to  the  death  to  any  extent. 

4.  Doctor  Frisoni  shows  that  the  deceased  went  out  on  the 
portico,  out  of  sight  of  appellant,  and  was  coming  from  the  win- 
dow from  which  a  view  could  be  seen  into  the  clerk's  office 
where  the  original  difficulty  occurred,  and  in  which  he  had  left 
appellant  when  he  came  out.  It  shows  further  that  the  deceased 
was  coming  from  the  window  where  the  blood  lines  in  the  dia- 
gram show  imcontestibly  he  had  been.  There  was  a  stone  wall 
two  feet  thick  between  him  and  appellant,  and  he  was  then  ab- 
solutely in  safety,  no  one  in  pursuit,  he  having  it  in  his  power  to 
go  forward  and  thus  continue  to  be  in  safety,  or  to  return  and 
come  into  danger^  or  rather  to  turn  on  his  tracks  and,  not  renew, 
but  open  up  a  new  and  independent  fight  with  deadly  weapons 
with  appellant. 

The  witness  Pingenot  flatly  contradicts  Joseph  Kempf  in  one 
particular,  and  explains  another  which  Mr.  Kempf  did  not  see, 
or  if  he  did  see  did  not  remember,  or  if  re.raembered,  did  not  tell, 
although  directly  questioned. 

1.  That  when  Thiunm  was  striking  Hildebrandt  they  were 
fronting  one  another,  and  all  the  blows  were  not  delivered  from 
the  rear  of  deceased.  2.  The  right  hand  of  Hildebrandt  and  the 
left  of  £4)pellant  were  locked. 

These  facts  in  themselves  show  a  conflict — no  matter  the  merits 
—there  was  a  conflict  and  a  contest,  if  this  witness  speaks  troth. 
He  was  not  attacked  either  in  general  character  nor  by  contra- 
dictory statements.  Hildebrandt  was  armed — ^this  is  not  and  will 
not  be  denied.  What  is  more  natural  than  to  infer  that,  when 
appellant  struck  deceased  with  his  fist,  deceased  reached  for  his 
pistol  and  the  hand  was  grasped  and  held  to  prevent  him  from 
reaching  it.  We  are  not  seeking  to  justify  or  excuse  appellant 
for  his  original  assault  on  Hildebrandt, — not  at  all.  The  assault 
was  wrong  in  law,  no  matter  what  the  object,  purpose  or  inten- 
tion of  appellant  was  in  making  it — ^whether  to  provoke  a  contest 
and  in  it  to  kill,  or  in  it  to  do  some  serious  bodily  harm,  or  merely 
to  commit  a  simple  and  ordinary  battery  because  of  some  real  or 
fancied  wrong  done  him  by  deceased.  That  is  not  the  question; 
Hildebrandt  was  not  struck  wholly  from  behind,  ^d  there  was 
a  contest — a  conflict  between  the  parties.    This  shows  that  wit- 
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nesseSy  howeyer  honesty  may  not  see  all  that  occurs;  and  further, 
may  think,  and  this  honestly,  that  they  saw  something  that  did 
not  occur,  and  which  has  no  existence  and  never  had;  and  it 
further  shows  the  wisdom  of  the  law  that  requires  conflicting 
facts,  when  one  view  of  them  tends  to  ameliorate  the  degree  of 
crime  charged,  shall  be  submitted  to  the  jury  imder  appropriate 
utterances  of  what  the  law  is  when  applied  to  them — and  this, 
too,  no  matter  how  impotent  the  testimony  to  prove  an  abstract 
or  independent  fact,  when  unconnected  with  the  surroimding 
criminating  facts  and  circumstances.  The  whole  evidence  should 
go  to  the  jury  that  tends  to  elucidate  a  fact,  and  no  phase  of 
testimony  should  be  let  in  that  is  not  guided  by  appropriate 
charge  of  its  law.  A  very  little  thing  oftentimes  operates  as  a 
key  to  unlock  most  abstruse  and  complicated  mysteries,  and 
gives  the  right  path  that  leads  through  labyrinths  of  conf  uslon« 

The  witness  Homimg  was  contradicted  by  the  witness  Schuele, 
who  said  that  at  two  or  three  o'clock  on  the  day  of  the  shooting 
he  asked  Hornung  how  the  diflSculty  came  about,  and  received 
reply:  "I  only  saw  Hildebrandt  shoot  twice.  They  must  have 
had  some  trouble  in  the  clerk's  office" — or  words  to  that  effect. 

The  witness  Lindley  corroborates  in  one  material  respect  that 
■of  Joseph  Kempf  in  what  occurred  at  the  table.  Kempf  says  Hil- 
debrandt stumbled  at  this  table  and  **  sorter  fell"— did  not  fall — 
-caught  on  the  table  and  recovered  himself.  This  is  evidently  the 
movement  seen  by  Lindley.  Being  from  different  standpoints, 
they  were  seen  to  an  extent  in  a  different  light  by  the  two. 
Homimg  stands  alone  as  to  words  and  a  blow  at  the  table.  The 
thing  is  so  improbable,  under  the  surroundings,  that,  in  the  light 
-of  what  others  saw,  it  is  simply  incredible. 

Judge  Denman's  testimony  establishes  six  facts:  1.  That  ap- 
pellant and  deceased  were  friends  eighteen  months  or  two  years 
before  the  homicide.  2.  About  that  time  there.was  a  rupture 
between  them,  and  since  then  they  had  been  enemies.  3.  He 
was  on  the^ound  in  a  few  minutes,  and  after  the  shooting  he 
.saw  appellant  between  the  clerk's  door  and  the  hall.  He  was 
pale,  but  did  not  appear  excited.  4.  Asked  appellant:  "Who 
did  that?"  (meaning,  who  shot  deceased),  a^d  received  reply:  **I 
had  to  do  it;  he  shot  at  me  first."  5.  Afterward,  and  before 
deceased  died  (he  lived  thirty  or  forty  minutes  after  being  shot), 
he  saw  appellant  standing  in  the  yard,  some  ten  or  twelve  steps 
from  the  portico  in  the  court  house  yard.  He  was  then  in  com- 
pany with  P.  B.  Galbreath,  a  deputy  sheriff.     He  appeared  natu- 
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ral.  6.  He  again  saw  appellant,  about  nine  o'clock  at  nigiit, 
come  within  ten  steps  of  where  the  body  of  deceased  (at  the  jail) 
was  being  embalmed.  He  stood  a  moment  or  two  and  left;  did 
not  appear  excited.  The  sixth  fact  proven  by  this  witness  was 
objected  to  on  the  gromid  that  the  time  was  too  remote  to  give 
index  to  the  intent  moving  to  the  killing — was  therefore  immate- 
rial, and  calculated  from  its  very  nature  to  prejudice  the  minds 
of  jurors  against  defendant.  We  call  attention  to  the  bill  reserv- 
ing the  point.  We  feel  that  this  was  hurtful  evidence  against 
our  client,  although  it  threw  no  ray  of  light  on  the  killing. 

With  the  testimony  of  Mr.  Hildebraudt,  the  father  of  the  de* 
ceased,  the  State  closed  its  case. 

The  defense  showed  by  the  testimony  of  Mr.  Slaton:  1.  That 
the  object  of  the  defendant  in  going  into  the  clerk's  office  was  a 
legitimate  one.    2.  That  he  was  not  in  pursmt  of  deceased. 

Tshirharf  s  testimony  identifies  who  it  was  August  Eempf  saw 
in  the  sheriff's  office  when  he  passed  the  door,  a  ^ort  time  be- 
fore the  shooting.  It  also  establishes  the  fact  tliat  appellant  was 
quietly  engaged  in  writing  a  little  while  before  the  firat  encountar 
in  the  clerk's  office. 

Doctor  Fridoni's  testimony  shows  that  the  witnesses  Pingenot 
and  Lindley  were  not  in  position  to  see  what  occurred  on  the 
portico,  unless  they  had  eyes  in  the  back  of  their  heads,  while 
their  own  testimony  shows  they  had  little,  if  any,  inclination  to 
see  what  occurred. 

The  witness  Schweers's  testimony  was  a  direct  contradiction 
of  the  State  witness  Joseph  Kempf .  Schweers  stands  as  well  as 
any  man  in  Medina  county,  had  no  interest  in  the  case,  and  was 
no  relation  to  the  parties.  He  is  to  be  believed;  as  much  so  as 
Joseph  Kempf.  This  evidence  going  to  the  jury,  and  the  law  of 
the  case  charged,  would  have  an  appreciable  effect.  It  indirectly 
corroborates  Dpctor  Frisoni,  and  puts  new  life  into  the  blood  that 
led  from  the  hall  door  to  the  edge  of  the  porch,  near  the  window. 
Joseph  Kempf  sat  at  a  place  where,  if  he  had  looked,  he  coald 
have  seen  the  movements  of  Hildebrandt  on  the  portico.  Did  he 
look  and  see?  Did  he  tell  the  witness  what  he  saw,  and  th^ 
forget?  This  withess  is  corroborated,  to  an  extent,  by  the  next 
one. 

Mr.  Parks,  the  county  attorney  of  Medina  county,  gave  most 
of  the  data  on  which  the  main  diagram  is  based.  He  was  clear 
•ad  full  on  these  points.  His  testimony  establish^  three  impor- 
tant facts:    1.  •There  was  no  blood  imder  ihe  table.    11ns  fac^ 
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breaks  into  the  evidence  of  Homung  and  Lindley.  If  deceased 
was  knocked  under  the  table,  blood  would  be  there  as  a  neces- 
sity; the  artery  was  bleeding,  and  blood  fell  under  the  table  if  he 
was  under  it,  for  any  length  of  time.  So  as  to  Lindley.  If  de- 
ceased was  getting  up  at  that  table,  there  would  have  been  pools 
of  blood,  or  a  pool  of  blood.  There  was  no  blood  under  the  table; 
there  was  no  pool  or  pools  of  blood  about  the  table.  So  the  facts 
fit  back  on  the  testimony  of  Joseph  Kempf ,  that,  after  the  last 
blow  with  the  fragments  of  the  bottle  was  delivered  at  the  table, 
appellant  was  quiesoent,  and  did  not  again  molest  deceased,  by 
act  or  word,  until  after  he  was  shot  at  by  deceased,  when  he,  de- 
ceased, had  reached  a  place  of  absolute  safety,  and  voluntarily 
returned  from  it  to  the  presence  of  appellant,  and  opened  an  in- 
dependent fight  with  deadly  weapons,  resort  to  which  had  not 
before  been  had. 

2.  That  deceased  went  out  on  the  portico  to  a  place  of  safety, 
and  was  in  entire  safety  from  appellant,  who  yet  stood  at  the 
door.  The  blood  lines  on  the  portico  have  an  inaudible  voice,  but 
the  fact  they  silently  manifest  is  beyond  dispute;  they  mark  the 
going  from  the  hall  door  to  the  left  hand  edge  of  the  portico,  from 
where  deceased  could  see  through  the  window  into  the  clerk's 
ofl&ce,  where  he  had  left  appellant.  They  mark  the  return  of 
deceased  to  the  hall  door,  where  he  opened  fire  on  appellant. 
They  will  not  down — they  can  not  be  silenced — they  can  not  be 
explained  in  any  other  way  than  that  they  were  made  by  de- 
ceased as  he  went  and  returned.  They  were  not  sought  to  be 
explained — the  task  was  hopeless.  They  are  there,  and  could 
have  been  made  in  but  one-way,  and  that  way  was  the  one  stated. 
The  blood  fell  there  and  made  the  lines  there  as  deceased  went 
from  and  returned  to  the  hall  door.  There  is  the  line  that  marked 
the  going— there  the  bloody  drops  on  the  ground  as  he  stopped 
and  looked,  and  there  the  blood  lines  that  mark  his  return. 

3.  The  witness  Joseph  Kempf  saw  and  heard  more  than  he 
remembered.  It  is  hard  to  believe  that  the  county  attorney 
would  falsify;  equally  hard  to  believe  the  witness  Schweers 
would  do  so,  and  hardly  to  be  believed  the  witness  Kempf  would 
willfully  do  so.  It  is  to  be  explained  only  on  the  hypothesis  that 
the  old  gentleman  saw,  heard  and  forgot,  but  told  to  these  wit- 
nesses what  he  saw  and  heard  before  he  forgot.  We  think  that 
it  may  be  safely  taken  to  be  true  that  something  did  occur  in  the 
clerk's  office  between  appellant  and  deceased  of  an  angry  nature 
before  blows  were  resorted  to.    The  sheriflf  of  Kendall  county 
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proved  that  the  pistol  used  by  Hildebrandt  was  a  single  action 
pistol;  that  is,  it  would  not  cock  and  then  descend  on  the  car- 
tridge by  pulling  on  the  trigger,  but  the  hammer  had  to  be  raised 
by  hand  and  then  the  trigger  pulled,  to  throw  the  hammer  on  the 
cartridge  to  explode  the  charge. 

This  evidence  shows  that  after  deceased  fired  the  first  shot  he 
had  to  manipulate  the  hammer  with  his  hand,  to  cock  the  pistol, 
to  prepare  for  the  second  shot.  Thus  it  is  seen  that  deceased  was 
not  greatly  stunned  or  dazed  by  the  blow;  and,  further,  that  he 
knew  very  well  what  he  was  doing,  and  that  his  purpose  was 
deadly:  1,  he  left  the  presence  of  appellant;  2,  he  gained  safety; 
3,  he  returned  and  opened  a  new  fight;  4,  he  drew  his  pistol  after 
he  left  appellant;  5,  he  reflected,  considered  and  calculated;  6, 
he  went  to  the  window  and  looked  into  the  clerk's  office;  7,  the 
appellant  was  not  visible  from  that  point,  but  was  at  the  door; 

8,  deceased  cocked  his  pistol  and  returned  to  the  hall  door,  and, 
seeing  appellant,  presented  his  pistol  with  both  hands  and  fired; 

9,  he  recovered  his  pistol  and  re-cocked  it,  and  again  presented 
and  fired.  These  facts  can  not  be  gainsaid,  and  they  cut  an  im- 
portant figure  in  this  case.  » 

Such  is  the  case  on  the  testimony.  The  question  is:  Did  the 
court  charge  to  the  jury  the  law  applicable  to  the  facts?  Of 
course  no  long  argument  nor  intricate  or  learned  discussion  is 
needful  here.  Original  reason  of  the  common  sense  mind  can 
answer  the  question  in  a  jurisdiction  where  trial  by  jury  to  de- 
termine facts  is  a  constitutional  and  statutory  right.  In  such 
cases  it  is  not  the  province  of  the  court  who  presides  to  utter  the 
law  alone — ^to  assume  the  existence  'or  non-existence  of  facts 
where  there  is  testimony  that  tends  to  establish  a  condition  of 
things  contrary  to  the  assumption  of  the  court.  We  use  the 
word  assumption  in  no  offensive  sense — directly  or  indirectly — 
but  mean  to  say  that  where  the  court  charges  the  jury  to  find 
only  within  given  degrees  of  crime  (if  they  find  guilt  at  all),  is 
an  assumption  by  the  court  that  facts  are  absent  which  would, 
if  present  and  considered,  justify  a  lower  grade  of  crime  than 
charged  by  the  court. 

We  take  it  that,  in  view  of  the  testimony  in  this  case,  tiiere 
are  two  propositions  of  law  that  would  have  decreased  the 
degree  of  crime  f oimd  that  were  not  given  in  charge,  and  that 
under  the  rule  of  common  sense  and  the  decisions  of  this  court, 
they  should  have  been  given.  The  failure  of  the  court  to  give 
them  was  an  assumption  on  the  part  of  the  court  that  there  was 
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no  evidence  tending  to  show— no  matter  how  impotent  it  might 
be — ^that  the  ameliorating  facts  were  not  in  evidence.  That  was 
a  high  assumption — an  assumption  that  any  frail  man — (and  all 
men  are  frail)^  should  and  ought  to  tremble  to  assume  when  the 
life  or  liberty  of  a  citizen  is  concerned. 

1.  The  law  of  manslaughter  should  have  been  given.  It 
was  not  given^  though  asked  by  appellant  at  the  trial.  The 
attention  of  the  court  was  directly  called  to  the  subject  matter, 
and  the  query  as  to  facts  was  asked  to  be  put  to  the  jury  in  a 
special  instruction,  which  was  refused. 

The  evidence  on  the  trial  was:  1.  The  parties  were  enemies. 
2.  A  casual  meeting  occurred.  3.  Appellant  assaulted  de- 
ceased with  his  fist  when  he  (appellant),  was  armed,  and  could 
have  used  deadly  weapons.  Conceding  for  the  moment  and  for 
the  sake  of  the  argument  that  the  killing  took  place  at  a  subse- 
quent stage  of  this  same  difficulty — that  there  was  no  ending  of 
it — but  an  actual,  visible,  indisputable  continuation  of  it,  until 
the  fatal  shot  was  fired — what  then  was  the  law  of  the  case? 

It  will  not  be  questioned  that  if  the  first  blow  had  been  with 
an  instrument  that  would  likely  produce  death,  or  certainly  do 
serious  bodily  harm,  then,  other  blows,  or  shots  following,  and 
death  ensuing  from  the  subsequent  blows  or  shots  (or  the  fist 
either),  the  killing  would  have  been  murder  in  the  first  or  second 
degree;  but  if  the  difficulty  was  brought  about  for  the  sole  pur- 
pose of  administering  an  ordinary  or  simple  battery,  then,  an 
emergency  arising,  the  party  making  the  assault  being  put  in 
extremity  and  forced  to  kill  to  save  his  own  life,  the  killing 
would  be  manslaughter  only.  Such  we  understand  to  be  the 
rule  of  law,  foimded  in  reason,  and  upheld  by  the  decisions  of 
this  court. 

Permit  us  to  restate  the  proposition:  If  a  difficulty  be  pro- 
voked for  the  purpose  of  administering  a  simple  or  ordinary 
battery,  and  during  the  continuance  of  the  conflict  the  party 
making  the  assault  is  put  in  extremity  and  kills  to  save  his  life, 
he  can  not  put  up  self  defense  and  justify  himself,  yet  the  kill- 
ing  will  be  manslaughter. 

The  material  question  on  this  branch  of  the  case  is,  with  what 
intention  did  appellant  strike  the  first  blow?  1.  Was  it  to  pro- 
voke and  kill?  2.  Was  it  to  provoke  and  do  great  bodily  harm? 
3.  Was  it  to  provoke  and  commit  an  ordinary  battery?  This  was 
question  of  fact  on  which  the  jury  had  to  pass.  It  was  a  fact 
outside  of  the  province  of  the  court  to  affirm  or  denyl    It  was 
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not  submitted  to  the  jury.  It  was  decided  by  the  court,  in  that 
he  refused  to  submit  it  to  the  jury,  and  in  effect  decided  that  the 
intention  which  accompanied  the  blow  with  the  fist  was  the  first 
or  second  of  the  above  designs.  (Howard  t.  The  State,  23  Texas 
Ct.  App.,  279,  and  authorities  cited;  Hobbs  v.  The  State,  16  Texas 
Ct.  App.,  617,  and  authorities  cited;  Niland  v.  The  State,  19  Texas 
Ct.  App.,  166;  McLaughlin  v.  The  State,  10  Texas  Ct.  App.,  340; 
Green  v.  The  State,  12  Texas  Ct.  App.,  449;  Neyland  v.  The  State, 
13  Texas  Ct.  App.,  650;  Reynolds's  Case,  14  Texas  Ct.  App.,  43d; 
Moore's  Case,  16  Texas  Ct.  App.,  1;  Rutherford's  Case,  16  Texas 
Ct.  App.,  649;  Jones's  Case,  17  Texas  Ct.  App.,  603.)  Other  cases 
might  be  added,  but  these  suflSce;  the  last  case  is  exactly  in  point 
It  is  no  longer  an  open  question  in  this  State. 

1.  If  difficulty  be  provoked  to  commit  simple  battery,  and 
extremity  ensue  in  that  difficulty,  and  death  be  inflicted  by  the 
party  making  the  assault,  to  save  his  life,  the  offense  is  man- 
slaughter. 

2.  If  the  assault  be  made  under  circumstances,  or  with  such 
a  weapon,  as  to  leave  in  doubt  the  intention  of  the  party  making 
the  assault,  such  doubt  must  go  to  the  jury  to  solve,  imder  ap- 
propriate charges  of  the  court. 

3.  If  there  be  any  testimony  which  tends  to  establish  man- 
slaughter or  self  defense — no  matter  how  impotent  it  may  be— 
the  court  must  charge  the  law  of  the  case.  The  court  has  naught 
to  do  with  the  facts;  to  pass  on  them  is  the  exclusive  province  of 
the  jury. 

I.  The  testimony  in  this  case  establishes:  1.  The  assault  was 
made  with  the  fist  alone.  If  the  blow  made  any  perceptible 
mark,  no  witness  testified  to  the  fact.  2.  Appellant  was  armed 
with  a  six  shooter,  and  could  have  used  it  to  shoot  deceased,  or 
as  a  bludgeon  with  which  to  beat  him.  He  did  neither,  but  used 
his  fist.  Such  being  the  case,  is  there  not  a  doubt  about  what 
appellant  intended  to  accomplish  or  perform  when  he  struck, 
which  the  jury  alone  was  competent  to  solve;  and  does  not  the 
doubt  involve,  on  the  one  hand  manslaughter,  and  on  the  other 
a  higher  degree  of  crime?  3.  The  witness  Pmgenot  swears  that 
the  left  hand  of  appellant  and  the  right  hand  of  deceased  were 
locked.  What  did  that  mean?  What  reasonable  inference  is  to 
be  drawn?  Deceased  was  armed;  what  more  natural  than  that 
the  blow  maddened  and  angered  him,  and  he  tried  to  draw  and 
use  his  pistol;  the  right  hand  was  caught,  and  in  the  then  excite- 
ment and  hot  blood  aroused,  the  mucilage  bottle  was  brought 
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into  play.  4.  The  original  blow  was  with  the  naked  fist,  and 
some  motive  prompted  the  blow,  and  it  was  given  for  an  object 
and  a  purpose,  which  object  or  purpose  was  matter  for  consider- 
ation of  the  jury,  and  not  for  the  decision  of  the  court.  The 
court  decided  this  vital  question  of  fact,  and  to  that  extent  de- 
prived appellant  of  the  right  of  trial  by  jury. 

II.  The  court  also  failed  to  give  the  law  of  self  defense.  The  law 
is  that  where  a  party  provokes  a  difficulty — ^no  matter  the  degree 
of  injury  that  results,  whether  only  an  ordinary  battery,  serious 
bodily  injury,  lopping  a  limb  or  deprivation  of  life— there  is  no 
self  defense,  provided  the  injury  be  inflicted  during  that  diffi- 
culty. But,  if  that  difficulty  shall  commence,  progress  and  end, 
and  the  party  assaulted,  after  the  ending,  shall  in  turn  become 
the  assailant,  then  the  party  who  made  the  assault  in  the  first 
instance  is  by  law  reinvested  with  his  right  of  self  defense,  and 
he  may  defend  the  same  as  if  he  had  never  been  a  wrong  doer. 
The  law  of  self  defense  was  not  given  by  the  court,  and  when 
asked  by  appellant,  was  refused.  That  the  rule  we  have  laid 
down  is  the  law  in  this  State,  we  refer  to  White  v.  The  State,  23 
Texas  Court  of  Appeals,  162,  with  authorities  there  cited.  This 
case  ought  to  have  been  cited  on  the  last  proposition,  to  show 
that  the  law  presumes  an  intent  and  purpose  moving  every  vio- 
lent blow,  and,  further,  that  such  intent  and  purpose,  being 
matter  of  fact,  must  go  by  law,  and  under  the  law,  for  solution 
to  that  legal  body  which,  under  and  by  the  law,  has  the  right  to 
decide  the  fact^  and  therefore  determine  the  intent  and  purpose 
of  the  blow. 

Referring  to  the  case  of  Stoff er,  as  reported  in  self  defense  cases 
by  Horrigan  &  Thompson,  and  as  approved  by  this  court,  we 
have  only  to  say  that  the  law  is  that  if  A  make  an  assault,  no 
matter  what  his  design,  purpose  or  intent,  he  thereljy  forfeits  his 
then  right  of  self  defense;  but  if  he  abandon  the  assault  volim- 
tarily,  and,  so.  far  as  he  can,  withdraw  from  it,  and  pursue  it  no 
further,  then,  if  the  party  he  assaulted,  after  A  has  ceased  vio- 
lence and  ceased  to  pursue  or  strike  blows,  or  try  so  to  do, 
begin  a  new  assault  on  his  own  account — then  A  is  reinvested 
with  self  defense,  and  he  may  stand  on  it  and  there  live  or  die. 
Is  this  the  law? 

If  yes,  then  let  us  see  what  the  facts  are :  1.  It  is  true  that  the 
difficulty  occurred  at  the  desk  in  the  southeast  corner  of  the 
clerk's  office.  2.  It  had  a  commencement  blow  with  the  fist;  it 
bad  a  progress,  blows  with  the  mucilage  bottle;  it  had  an  ending, 
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the  assaulting  party,  of  his  own  notion,  voluntarily  ceased  to  do 
violence  when  it  was  in  his  power  to  have  continued;  no  one 
interfered.  This  is  the  evidence  of  one  witness,  of  whose  good 
character  counsel  on  the  other  side  said  the  angels  in  heaven 
were  unhappy  because  they  could  not  come  down  and  be  sworn 
and  speak  in  his  behalf.  (About  this,  however,  the  writer  has 
his  doubts,  and  they  are  quite  reasonable,  too,  he  thinks.)  True, 
another  witness  says  there  was  a  blow  at  the  middle  table,  but» 
grant  that  what  Homung  said  is  not  a  patent  lie,  then  he  and 
Joseph  Eempf  cross  one  another  as  to  the  fact,  and  the  jury 
should  judge. 

3.  Unmolested,  imdisturbed,  imspoken  to,  unstricken,  the  de- 
ceased moved  from  the  table  through  the  room,  out  at  the  door, 
into  the  hall,  out  at  the  door  on  to  the  portico,  some  six  or  eight 
feet  behind  a  two  foot  wall,  into  a  place  of  perfect,  absolute  safe- 
ty, and  then,  after  time  for  reflection,  to  calculate,  to  determine, 
he  turned  on  his  track  and  went  again  into  the  presence  of  his 
late  assailant,  and  volimtarily  commenced  a  new  and  independ- 
ent conflict  with  deadly  weapons,  and  in  the  fight  that  ensued  he 
lost  his  life. 

It  will  not  be  denied — it  can  not  be  trulhfully  denied — ^that  there 
is  testimony  to  stamp  as  true  every  word  of  the  case  as  stated. 
There  is  some  evidence  of  a  contradictory  character,  but  who  is 
to  decide  which  witness  told  the  the  truth?  Not  the  judge — Otod 
forbid  such  a  travesty  on  right,  justice  and  law.  Suppose,  how- 
ever, we  confess  that  it  is  true  that  Joseph  Kempf  swore  falsely, 
and  that  Homung  is  the  artless  truth  teller,  then  we  have  the 
violence  ended  by  voluntary  cessation  at  the  table,  and  naught 
else  occurring  until  after  reflection  by  deceased,  and  his  deter- 
mined, murderous  shot  was  fired  in  vengeance,  and  not  in  self 
defense.  Is  the  case  not  fairly  stated?  Is  not  one  view  of  it 
fairly  stated  ?  Is  not  there  evidence  tending  to  show  the  case  as 
stated?  No  matter  how  impotent,  are  there  not  facts  in  evidence 
*,hat  direct  the  mind  to  the  state  of  case  we  have  stated? 

Did  the  original  conflict  end?  Was  there  a  new  conflict?  Was 
the  conflict  continuous  from  the  assault  at  the  table  until  the 
fatal  shot?  Was  there  a  cessation?  Who  was  the  judge  of  these 
facts?  The  judge?  No.  The  jury?  Yes.  Who  decided— the 
jury?  No.  The  judge?  Yes.  Where  was  Jihe  law  when  ttiis 
farce  was  being  played?  It  was  under  the  feet  of  the  court, 
being  trodden  on  and  stamped  into  the  ground.  (Jones's  case, 
17  Texas  Ct.  App.,  603;  Stoffer's  case,  Horrigan  &  Thompson's 
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cases  of  self  defense,  218,  and  notes  cited  with  approTal  ixt 
White's  case,  23  Texas  Ct.  App.,  164.) 

In  Stoffer's  case  it  is  said:  ^'A  conflict  is  the  work  of  at  least 
two  persons,  and  when  one  has  wholly  withdrawn  from  it  that 
conflict  is  ended,  and  it  can  not  be  prolonged  by  the  efforts  of 
him  who  remains  to  bring  on  another.  It  is  very  true  that  the^ 
original  assault  may  have  aroused  the  passions  which  impelled 
the  pursuer  to  take  vengeance  upon  his  adversary;  and  if  death 
should  ensue  from  his  act  it  might  be  entirely  sufficient  to  miti- 
I  gate  his  crime.  But  it  would  still  be  a  crime.  **  *  *  *  A 
line  of  distinction  must  be  somewhere  drawn,  which,  leaving  the 
originator  of  a  combat  to  the  necessary  consequences  of  his  il* 
legal  or  malicious  conduct,  shall  neither  impose  upon  him  punish- 
ment  or  disabilities  unknown  to  the  law,  nor  encourage  his  ad- 
vers€ury  to  wreak  vengeance  on  him  rather  than  to  resort  to  the 
legal  tribunals  for  redress,  and  we  think  upon  principle  and  the 
decided  weight  of  authority,  it  lies  precisely  where  we  have  in- 
dicated. ♦  *  ♦  *  When  he  has  succeeded  in  wholly  with- 
drawing himself  from  the  contest,  and  that  so  palpably  as  at  the- 
same  time  to  manifest  his  good  faith,  and  to  remove  any  just  ap- 
prehension from  his  adversary,  he  is  again  remitted  to  his  right 
of  self  defense  and  may  make  it  effectual  by  opposing  force  to- 
force.'' 

The  doctrine  here  laid  down  is  so  consonant  with  common 
sense  and  right  reason,  that  it  seems  to  us  utterly  impossible  to- 
traverse  it.  A  conflict  must  have  an  end;  it  can  not  be  pro- 
longed forever.  If  it  be  said  that  it  continues  beyond  an  abso- 
lute cessation — when  the  originator  voluntarily  abandoned  the 
combat — when  he  is  quiescent  in  the  face  of  unlimited  power  to 
continue  violence — and  the  assaulted  party  has  left  the  presence 
of  his  assailant  and  has  himself  reached  a  place  of  quiet  and  in- 
disputable safety — ^then  truly  there  would  be  no  end  to  the  com- 
bat; but  the  original  assailant  would  be  an'  Ishmaelite,  subject 
to  be  destroyed  at  any  time  in  the  future  by  the  party  he  had  at 
<me  time  assailed.  Such  a  doctrine  can  not  be  tolerated  for  a 
moment  in  a  country  where  law  and  order  govern  the  people. 

If  the  original  conflict  in  this  case  had  not  ended  when  the 
parties  had  separated  themselves  (and,  certainly,  it  can  make  no 
difference  who  did  the  act  of  withdrawing,  provided  the  other 
consented  to,  or  did  not  oppose  the  withdrawal),  and  deceased 
had  reached  the  portico,  out  of  sight  of  appellant,  then  when 
would  it  have  ended?    The  question  answers  itself.    An  end  i& 
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an  end.  A  thihg  ends  when  it  ceases — unless  it  be  like  a  ditch, 
the  oftener  you  cut  off  the  ends  the*  longer  it  gets.  Surely,  it  is 
not  needful  that  we  elaborate  this  point  further.  Logic,  reason 
and  every  day  common  sense  join  hands,  and  in  one  voice  cry 
out  that  the  law  in  its  power  and  purity  has  not  been  adminis- 
tered. 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

WiLLSON, '  Judge.  Notwithstanding  the  voluminous  record 
in  this  case,  there  are  but  two  questions  of  importance  presented 
by  it  for  determination.  Those  questions  are:  1.  Did  the  trial 
court  err  in  omitting  and  refusing  to  instruct  the  jury  upon  the 
law  of  self  defense?  2.  Did  it  err  in  omitting  and  refusing  to  in- 
struct the  jury  upon  the  law  of  ^manslaughter.  The  answers  to 
these  questions  must  be  found  in  the  evidence.  The  charge  of 
the  court  is  always  sufficient  if  it  distinctly  sets  forth  the  law  ap- 
plicable to  the  evidence;  and  it  is  only  necessary  to  give  such  in- 
structions as  are  applicable  to  every  legitimate  deduction  to  be 
drawn,  from  the  facts  in  proof.  (Evans  v.  The  State,  13  Texas 
Ct.  App.,  225.)  The  charge  must  be  tested  by  the  evidence. 
Where  the  issue  of  self  defense  is  not  fairly  raised  by  the  evi- 
dence, no  charge  upon  that  issue  is  required,  or  should  be  given. 
<Smith  V.  The  State,  22  Texas  Ct.  App.,  316;  Wallace  v.  The 
State,  20  Texas  Ct.  App.,  360.)  In  the  absence  of  evidence  tend- 
ing to  establish,  or  that  creates  a  doubt,  as  to  whether  the  homi- 
cide be  of  a  lower  grade  than  murder,  it  is  unnecessary  and  im- 
proper for  the  court  to  charge  upon  manslaughter.  (Willson's 
Texas  Cr.  Laws,  section  1030;  also  sections  980  to  1070.) 

Briefly  but  substantially  stated,  the  evidence  in  this  case  is  as 
follows:  At  the  time  of  the  homicide  the  defendant  was  the 
sheriff  of  Medina  county,  in  the  court  Uouse  of  which  county  the 
killing  occurred.  Deceased  was  a  lawyer,  a  resident  of  San  Ah- 
tonio,  and  was  in  the  court  house  of  Medina  county,  attending 
to  business  in  the  office  of  the  county  clerk.  Defendant  and  de- 
ceased were  not  on  friendly  terms.  They  were  at  enmity  with 
each  other.  The  cause  of  this  state  of  feeling  between  them  is 
not  fully  disclosed  by  the  evidence,  nor  was  it  material  that  it 
should  have  been.  Defendant  is  a  large,  athletic,  ghysically 
powerful  man,  while  the  deceased  was  a  small  man,  crippled  in 
one  arm.  Deceased  was  sitting  before  a  desk  in  the  clerk's 
office^  engaged  in  writing  or  in  the  examination  of  records. 
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There  was  but  one  other  person  in  the  office,  an  aged  man,  who 
testified  as  a  witness  in  the  case.  Defendant  went  into  the  office, 
saw  the  deceased,  the  side  of  deceased  being  towards  the  door 
through  which  defendant  entered  the  office.  Upon  seeing  de- 
ceased and  the  old  man,  defendant  stopped  a  moment,  looked  at 
the  old  man,  then  calmly  approached  the  deceased,  and  without 
warning  began  striking  deceased  on  the  head  with  his  fist.  De- 
ceased turned  his  head  toward  defendant  and  threw  up  his  arm, 
as  if  to  protect  himself  from  the  blows  being  inflicted  upon  him 
by  the  defendant.  Defendant  then  seized  a  large  mucilage 
bottle  «rhich  was  about  half  full  of  mucilage,  and  which  weighed 
more  than  one  pound,  and  with  this  bottle  struck  deceased  over 
the  head,  continuing  so  to  strike  imtil  the  force  of  the  blows 
shattered  the  bottle.  Deceased,  wounded,  bleeding  and  stagger- 
ing, fled  from  the  room,  defendant  following  him  closely.  De- 
ceased passed  out  of  the  room  door  into  a  hall  and  thence  on  to 
a  porch  a  few  feet  distcmt,  drew  a  pistol,  wheeled  suddenly 
around  and  flred  back  into  the  hall  which  he  had  just  passed 
through.  Defendant,  at  the  time  of  this  shot  by  deceased,  was 
standing  at  the  office  door,  with  his  left  hand  upon  the  door 
facing,  his  right  hand  hanging  down  by  his  side,  his  head  just 
outside  the  doorway,  and  facing  in  the  direction  of  tiie  deceased, 
and  the  remainder  of  his  person  inside  the  office.  When  de- 
ceaiied  fired  back  into  the  hall  defendant  instantly  drew  his 
pistol,  fired  and  killed  the  deceased,  the  deceased  firing  a  second 
riiot  almost  simultaneously  with  the  fatal  shot  fired  by  the  de- 
fendant.   These  are  the  leading  facts  of  the  case. 

Do  these  fapCts  fairly  raise  the  issue  of  self  defense?  We  think 
not.  Let  us  apply  the  law  to  them.  It  is  an  elementary  princi- 
ple of  the  law  tiiat  self  defense  is  a  defensive^  not  an  offensive 
act,  and  must  not  exceed  the  bounds  of  mere  defense  and  pre- 
Tention.  There  must  be  at  least  an  apparent  necessity  to  ward 
off  by  force  some  unlawful  and  violent  attack.  It  is  a  right 
based  upon  and  limited  by  necessity.  (Willson's  Texas  Crim. 
Laws,  sec.  969.) 

In  this  case,  to  our  minds,  the  evidence  shows  that  no  such 
necessity  as  the  law  contemplates  as  a  justification  for  homidde 
existed.  Defendant  was  inside  the  room,  protected  by  impena- 
trable  rock  walls  from  the  shots  of  the  deceased.  Deceased  was 
not  advancing  upon  him,  but  was  standing  upon  the  pordi, 
firing  back  into  the  hall.  All  that  the  defendant  had  to  do  to 
fully  protect  himself  from  the  shots  of  the  deceased  was  to  with- 
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draw  his  head  frQm  the  door.  This  done  and  he  was  safe.  He 
had  every  advantage  of  the  deceased.  He  was  cool  and  col- 
lected, armed  with  a  six  shooter,  securely  ensconsed  in  walls  of 
stone.  His  adversary  was  wounded,  bleeding  and  excited,  and 
<;ould  not  advance  upon  or  get  a  shot  at  the  defendant  without 
exposing  himself  to  a  fair  and  first  shot  from  the  defendant. 

It  is  true  that  a  person  when  unlawfully  attacked  is  not  bound 
to  retreat  in  order  to  entitle  him  to  the  benefit  of  the  plea  of  self 
defense.  But  that  rule  can  not  be  made  applicable  to  the  facts 
of  this  case.  It  did  not  require  retreat  on  the  part  of  the  defend- 
ant to  place  himself  beyond  the  reach  ot  danger  from  the 
deceased.  It  required  only  a  cessation  of  hostile  pursuit  of  the 
deceased.  He  had  not  ceased  such  pursuit.  He  had  not  aband- 
oned the  attack;  he  was  still  following  it  up,  but  cautiously  and 
coolly,  evidently,  as  we  think  the  facts  show,  hoping  and  ex- 
pecting that  the  deceased  in  his  bruised  and  half  crazed  condi- 
tion, would,  by  some  act,  furnish  a  faint  excuse  for  a  fatal  shot 
He  did  not  miscalculate  the  result.  He  saw  his  opportunity, 
^md  with  the  coolness  of  a  practised  slayer  he  availed  himself  of 
it.  We  fail  to  perceive  from  the  evidence  that  any  necessity  for 
the  homicide  existed. 

But,  again,  to  one  who  brings  on  an  affray  or  who  prepares 
himself  for  an  encounter  in  which  he  intends  to  wreak  his  mal- 
ice, the  plea  of  self  defense  is  not  available,  though  his  own  life 
be  imperiled  in  the  affray.  If  a  person  by  his  own  wrongful  act 
hrings  about  the  necessity  of  taking  the  life  of  another,  to  pre- 
vent being  himself  killed,  he  can  not  say  that  such  killing  was 
in  his  necessary  self  defense.  A  person  can  not  avail  himself  of 
>a  necessity  which  he  has  knowingly  and  willfully  brought  upon 
himself.  (Willson's  Texas  Crim.  Laws,  sec.  981.)  If  a  person 
voluntarily  engage  in  a  combat,  knowing  that  it  will  or  may 
result  in  death,  or  some  serious  bodily  injury  which  may  produce 
the  death  of  his  adversary  or  himself,  he  can  not  claim  that  he 
is  acting  in  self  defense.     (Willson's  Texas  Crim.  Laws,  sec.  982.) 

Apply  these  rules  to  the  facts.  Defendant  brought  on  the 
affray,  and  evidently  with  the  intention  to  wreak  his  malice  upon 
the  deceased.  If  any  necessity  arose  for  him  to  kill  the  deceased 
to  protect  himself  from  injury,  that  necessity  was  produced  by  his 
own  willful  and  malicious  act.  It  is  argued  by  his  counsel  that  if 
he  made  the  assault  upon  the  deceased  in  the  first  instance  with 
no  intent  to  kill  or  to  inflict  serious  bodily  harm  upon  him,  but 
with  the  intention  merely  to  inflict  upon  him  an  ordinary  battery, 
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he  would  not  be  wholly  deprived  of  the  right  of  self  defense,  but 
that,  under  the  doctrine  of  imperfect  or  abridged  self  defense^ 
he  would  not  be  guilty  of  a  higher  grade  of  homicide  than  man- 
slaughter. 

Without  pausing  to  discuss  the  doctrine  of  imperfect  self  de- 
fense, we  will  dispose  of  the  matter  by  saying  that  in  our  judg- 
ment it  is  not  applicable  to  the  evidence  in  this  case.  As  we 
view  the  evidence,  the  defendant  deliberately,  and  with  a  formed 
design  to  kill  the  deceased  or  to  inflict  upon  him  serious  injury, 
which  would  probably  result  in  death,  made  a  violent,  danger- 
ous and  brutal  assault  upon  him.  Even  a  battery  with  the  fist 
of  a  man  of  his  great  physical  weight  and  strength,  inflicted 
upon  an  emaciated,  feeble  and  crippled  man,  such  as  the  deceased 
was  proven  to  be,  would  be  capable  of  inflicting  serious  bodily 
injury  which  might  probably  cause  the  death  of  the  assaulted 
party.  But,  not  content  to  use  the  greatly  superior  physical 
power  which  nature  had  endowed  him  with,  he  resorted  to  the 
use  of  a  dangerous,  if  not  a  deadly,  weapon,  and  with  it  inflicted 
blow  after  blow  upon  his  helpless  and  unresisting  victim.  He 
used  this  weapon  until  it  was  shattered  into  fragments  by  the 
force  of  his  ponderous  blows.  What  intent  was  actuating  him 
throughout  this  brutal  assault?  Was  it  merely  to  inflict  an  ordi- 
nary battery?  It  would  be  doing  violence  to  the  truth  and  to 
reason  to  so  conclude.  It  is  manifest  to  our  minds  from  the  evi- 
dence that  the  assault  was  made  by  him  in  the  first  instance 
with  a  deadly  intent,  with  a  heart  regardless  of  social  duty  and 
fatally  bent  on  mischief;  with  the  purpose  and  formed  design 
that  such  assault  should  result  in  the  death  of  the  man  he  hated. 
There  is  no  room,  it  seems  to  us,  for  the  impartial  mind  to  reach 
any  other  conclusion  from  the  evidence  as  to  the  intent  of  the 
defendant.  We  can  not  construe  the  facts  so  as  to  make  them 
fairly  raise  the  issue  of  even  imperfect  self  defense.  We  are 
clearly  of  the  opinion,  therefore,  that  the  court  did  not  err,  but 
acted  properly  in  omitting  and  refusing  to  charge  the  jury  upon 
the  law  of  self  defense. 

This  view  of  the  matter  disposes  also  of  the  question  as  to 
manslaughter.  It  is  only  upon  the  theory  of  imperfect  self 
defense  that  manslaughter,  in  this  case,  could  be  predicated,  and 
as  imperfect  self  defense  does  not  arise  upon  the  facts,  neither 
does  the  issue  of  manslaughter. 

We  have  given  to  this  case,  and  to  each  question  presented  by 
the  record,  thorough  consideration.    We  have  had  the  benefit  of 
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able  and  exhaustive  arguments  and  briefs  from  counsel  for  the 
State  and  the  defendant.  We  have  arrived  at  our  conclusions 
not  hastily,  but  deliberately  and  thoughtfully,  and  our  undivided 
and  mature  judgment  is  that  the  conviction  is  in  no  respect 
erroneous,  and  should  be  affirmed;  and  it  is  so  adjudged. 

Affirmed. 
Opinion  delivered  January  28, 188& 
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By  some  oversight  the  two  cases  which  follow  were  omitted 
from  the  volumes  to  which  they  properly  appertain..  Inquiry 
having  been  made  for  them,  they  are  now  inserted.  The  rulings 
in  the  first  of  these  cases  are  important  and  novel. — ^Bbpobtbrs. 


Ned  Anderson  t;.  The  State. 
Tyler  Tenn,  1686. 

PaAoncB— Per JURT.— Under  the  rule  of  the  eommon  law,  and  under  th^ 
statutory  law  of  many  of  the  States  of  the  Federal  Union,  a  false  state- 
ment under  oath,  made  in  the  progress  of  a  Judicial  proceeding,  can  not 
be  aatigned  as  perjury,  unless  the  tribunal  sitting  in  Judgment  upon  the 
proeeeding  not  only  had  Jurisdiction  of  the  matter,  but  when  its  Juris- 
diction had  actually  attached.  But,  under  the  Constitution  and  the 
statutory  laws  of  this  State,  the  rale  is  more  comprehensive,  and  a  false 
statement  may  be  assigned  for  perjury  if  it  was  made  in  the  course  of  a 
judicial  proceeding  before  a  court  of  competent  Jurisdiction  over  the 
subject  matter  of  the  proceMing,  although  its  jurisdiction  had  not 
aeiually  attached.  See  the  opinions,  both  on  the  original  hearing  and 
on  the  motion  for  rehearing,  for  an  elaborate  discussion  of  the  principles 
underlying  the  rule. 

Same— Oasb  STATBD.^The  perjury  assigned  in  this  case  was  the  alleged 
false  testimony  given  by  the  accused  upon  the  trial,  in  a  justice's  court, 
of  one  Green  Wright,  upon  a  charge  of  carrying  a  pistoL  The  prosecu- 
tion against  Wright  was  based  upon  a  complaint  and  information,  the 
former  of  which  is  required  by  law  to  be  verified  by  the  oath  of  some 
credible  person.  Evidence  was  introduced  upon  this  trial  which  tended 
strongly  to  show  that  the  complaint  under  which  the  prosecution  o; 
Wright  was  had  was  not  sworn  to;  and  upon  the  theory  that,  if  the 
complaint  was  not  sworn  to,  the  jurisdiction  of  the  justice  of  the  peace 
had  not  attached  in  the  Wright  case,  a  false  statement  by  accused  in  that 
proceeding  was  not  assignable  as  perjury,  the  accused  asked  the  trial 
court  to  charge  the  Jury  that,  if  they  had  a  reasonable  doubt  that  the 
complaint  was  sworn  to,  they  should  acquit.  Held  that,  under  the  rule 
first  announced,  the  trial  court  did  not  err  in  refusing  the  special  charge. 
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i.  Sams—  Fact  Gasb.— A  con  victioo  for  perjury,  to  be  legally  obtained,  must 
be  had  upon  the  te stimoi  y  of  at  least  two  credible  witnesses,  or  that  of 
one  credible  witness  strongly  corroborated  by  other  evidence.  See  tjie 
stateraeut  of  the  case  for  evidence  which,  though  oonflioting,  is  Tiekl 
sufBcient  to  support  the  conviction  for  pefjory. 

Appeal  from  the  District  Court  of  Henderson.  Tried  below  be- 
fore the  Hon.  F.  A.  Williams. 

The  conviction  in  this  case  was  for  perjury,  and  the  penalty 
assessed  against  the  appellant  was  a  term  of  five  years  in  the 
penitentiary. 

G.  N.  Adams  was  the  first  witness  for  the  State.  He  testified 
that  he  held  the  office  of  justice  of  the  peace  of  precinct  number 
one,  of  Henderson  coimty,  Texas,  on  the  thirtieth  day  of  No- 
vember, 1882,  on  which  day  the  case  of  the  State  of  Texas  v. 
Green  Wright,  for  carrying  a  pistol,  was  tried  before  him  That 
prosecution  was  upon  complaint  and  inf ormation,  and  was  insti- 
tuted before  T.  P.  Seay,  the  witness's  predecessor  in  office,  but 
was  not  disposed  of  by  him,  and  was  one  of  the  first  cases  tried 
before  witness  upon  his  accession  to  the  office  of  justice  of  the 
peace.  Ned  Anderson,  this  defendant,  appeared  and  testified 
before*  the  witness  on  that  trial  as  a  witness  for  the  State.  He 
testified  substantially  as  follows:  "On  the  night  of  October  28, 
1882,  there  was  a  festival  at  the  old  Masonic  hall,  given  by  the 
colored  people,  where  about  one  hundred  and  fifty  colored  people 
congregated.  This  was  about  three  or  four  hundred  yards  from 
the  court  house  in  Athens.  I  was  present,  and  Green  Wright 
was  also  there.  I  saw  him  there.  Some  time  early  in  the  night 
a  difficulty  arose  between  one  Sharp  Ellick  and  Ike  Manion.  This 
was  in  the  house.  They  were  finally  separated  in  the  house. 
Green  Wright  and  Ike  Manion  went  out  of  the  house,  and  soon 
afterwards  the  difficulty  was  resmned  on  the  outside,  about  ten 
or  fifteen  steps  north  from  the  house.  This  last  difficulty  lasted 
but  a  few  moments,  but  during  the  time  it  lasted  a  pistol  was 
fired  from  some  point  outside  of  the  house.  Inunediately  after 
this  difficulty,  Green  Wright  came  to  where  I  was  standing  on 
the  hall  gallery  near  the  steps — ^Wright  coming  from  the  north — 
and  ran  his  hands  into  the  pocket  of  a  pair  of  saddle  bags  he  had 
with  him,  and  pulled  out  a  pistol,  which  he  showed  the  witness 
and  returned  to  his  saddle  bags,  with  the  remark:  'You  see  how 
easily  I  could  have  hurt  those  boys  if  I  had  wanted  to.*  Wright 
then  had  his  saddle  bags  over  his  shoulder.    We  were  standing 
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near  the  gallery  or  portico  leading  up  to  the  door  of  the  hall,  and 
at  the  west  or  front  of  the  same."  Anderson,  this  defendant, 
testified  before  the  witness  that  the  only  time  and  place  he  saw 
Wright  on  that  night  was  on  the  portico  when  he  showed  him 
the  pistoL  The  witness,  who  was  then  unfamiliar  with  the  duties 
of  his  office,  administered  the  oath  to  the  defendant,  reading  it 
from  the  statutes.  The  hall  or  portico  of  the  Masonic  hall,  tes- 
tified about  by  defendant,  was  between  six  and  eijj^ht  feet  wide. 
The  steps  mentioned  by  defendant  in  his  testimony  in  the  Wright 
case  moimted  the  portico. 

On  his  cross  examination  the  witness  said  that  he  was  not  at 
the  festival  at  the  Masonic  hall  on  the  night  of  October  28,  1882, 
and  knew  nothing  of  his  own  knowledge  of  what  occurred  there 
on  that  night.  At  this  point  a  complaint,  signed  by  Spencer 
Hill  and  attested  by  T.  P.  Seay,  justice  of  the  peace  for  precinct 
number  one  of  Henderson  coimty,  charging  Green  Wright  with 
unlawfuUy  carrying  a  pistol  on  October  28,  1882,  and  filed  on 
that  day  by  T.  P.  Seay,  justice  as  aforesaid,  was  exhibited  to  the 
witness,  and,  respecting  it,  the  witness  testified  as  follows:  "I 
recognize  this  as  being  the  complaint  on  which  Green  Wright 
was  placed  on  trial  on  November  3,  1882,  and  to  the  best  of  my 
knowledge  it  is  the  same.  It  has  been  in  my  custody  all  the 
time  since  then.  I  can't  say  for  certain,  nor  will  I  be  positive, 
that  the  signature  to  the  jurat  of  that  complaint  is  the  genuine 
sigpiature  of  T.  P.  Seay.  In  some  respects  it  resembles  my  hand- 
writing, but  in  others  it  does  not.  I  must  say  that  if  Esquire 
Seaj  signed  it  he  must  have  been  drunk  at  the  time,  a  habit  to 
which  he  was  then  very  much  addicted.  It  does  not  look  like 
Esquire  Beay's  signature.  I  did  not  sign  it  myself,  nor  have  I 
any  recollection  of  'Squire  Seay  asking  me  to  sign  it  for  him.  I 
<io  not  remember  that  the  county  attorney  ever  asked  me  to 
amend  the  complaint  by  signing  Seay's  name  to  it.  The  com- 
plaint is  now  just  like  it  was  when  I  received  it  from  my  prede- 
oessor.  The  body  of  the  complaint  was  written,  according  to 
my  recollection,  by  Mr.  Gossett,  then  the  coimty  attorney." 

M.  E.  Richardson  and  John  S.  Jones,  the  attorneys  for  Green 
Wright  on  his  said  trial,  were  next  introduced  by  the  State,  and 
testified  substantially  as  did  Justice  of  the  Peace  Adams,  as  to 
the  testimony  of  the  defendant  on  the  trial  of  Wright.  Jones 
testified,  in  addition,  that  this  defendant  was  the  only  witness 
introduced  and  examined  by  the  State  in  the  prosecution  of 
Wright.    On  that  trial  witness  asked  defendant  what  kind  of  a 
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pistol  it  was  that  he  saw  in  the  hands  of  Wright.  Defendant 
replied  that  he  was  unable  to  tell  whether  it  was  a  single  shooter 
or  a  five  shooter;  that  he  only  saw  the  handle,  hammer  and  bar- 
rel. Witness  then  asked  him  if  he  saw  the  cylinder.  He  hes- 
itated a  moment,  and  then  asked  if  witness  meant  the  "round 
thing  that  balls  were  in?"  The  witness  told  him  that  that  was 
what  he  meant,  and  defendant  replied  that  he  saw  it.  Witness 
then  asked;  **And  still  you  say  that  you  can't  tell  whether  it 
was  a  single  or  five  shooter?"  Instantly  the  defendant  replied: 
**0h,  yes;  it  was  a  five  shooter." 

Mr.  Richardson,  on  cross  examination  after  scrutinizing  the 
complaint,  testified  that  he  did  not  know  who  wrote  the  signa- 
ture to  the  jurat.  It  did  not  look  like  the  handwriting  of  Elsquire 
Seay,  but  it  did  somewhat  resemble  the  handwriting  of  Esquire 
Adams.  He  recognized  the  signature  to  the  file  mark  on  the 
complaint  as  that  of  Esquire  Seay.  Witness  was  familiar  with 
the  handwriting  of  Esquire  Seay.  In  his  opinion,  the  signature 
attached  to  the  jurat  of  the  complaint  was  not  the  signature  of 
Esquire  Seay.  Mr.  Jones,  on  his  cross  examination,  said  that 
at  the  trial  of  Wright  he  observed  the  defect  in  the  complaint, 
and  intended  then,  in  the  event  of  failing  to  secure  an  acquittal, 
to  take  advantage  of  the  same  on  motion  in  arrest  of  judgment. 
He  testified,  as  did  Richardson,  with  regard  to  the  Seay  signa- 
ture to  the  jurat  and  file  mark. 

M.  H.  Gossett  testified,  for  the  State,  that  he  was  acting  as 
county  attorney  of  Henderson  county  in  October,  1882,  and  con- 
ducted the  prosecution  of  Green  Wright  on  the  trial  referred  to 
by  the  previous  witnesses.  He  testified,  as  did  the  witnesses 
Adams,  Richardson  and  Jones  as  to  the  testimony  of  defendant 
on  that  trial.  Witness  did  not  know  who  wrote  Seay's  signa- 
ture to  the  complaint.  It  did  not  appear  to  be  written  in  Seay's 
handwriting.  It  somewhat  resembled  the  handwriting  of  Adams. 
Witness  wrote  the  complaint,  but  had  no  recollection  of  swear- 
ing anybody  to  it.  He  could  not  now  say  whether  or  not  Seay  was 
present  when  he  wrote  the  complaint.  On  his  cross  examina- 
tion, the  witness  said  that  he  was  not  at  the  festival  at  the 
Masonic  hall,  and  could  not  testify  to  anything  that  occurred 
there.  Several  complaints  were  filed  against  different  parties  on 
account  of  what  transpired  on  that  night,  and  witness  recognized 
his  official  signature  to  the  several  complaints  now  shown  him. 
He  had  no  recollection  of  suggesting  to  Justice  Adams  to  amend 
the  complaint  by  signing  Seay's  name.    Seay's  signature  to  the 
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file  mark  was  genuine,  but  witness  did  not  think  that  Seay's  sig- 
nature to  the  jurat  was  written  by  him. 

Green  Wright  was  the  next  witness  introduced  by  the  State. 
He  testified  that  he  was  the  person  tried  before  Esquire  Adams 
for  carrying  a  pistol,  upon  the  complaint  in  evidence.  He  testi- 
fied also  that  the  defendant,  on  that  trial,  was  placed  upon  the 
stand  by  the  State  and  testified  substantially  as  detailed  by  the 
previous  witness  for  the  State.  He  testified  further  that,  at  the 
conclusion  of  the  first  row,  which  occurred  inside  of  the  house, 
he,  witness,  passed  out  of  the  house,  and  stepped  to  a  point  about 
fifteen  or  twenty  steps  north  of  the  house,  when  the  difficulty 
was  renewed  outside.  It  was  quelled  in  a  very  short  time,  but 
while  it  was  in  progress,  a  pistol  was  fired  from  a  point  between 
where  the  witness  was  then  standing  and  the  house.  Ben 
Young,  Willis  Houston  and  Ike  Manion  were  standing  near  the 
witness  at  the  time.  Immediately  after  the  pistol  was  dis- 
charged, Jim  Simmons  approached  the  witness  in  a  threatening 
manner,  and  asked  him  if  he  was  taking  up  the  difficulty,  and 
if  witness  wanted  to  fight.  The  witness  at  once  turned  from 
him,  remarking,  '*  I  will  not  fight  you,  but  I  will  fight  you  with 
the  jaw."  The  witness  then  went  direct  to  his  horse,  which  was 
hitched  at  a  point  about  twenty  yards  north  of  the  hall,  mounted* 
and  went  to  town  at  once,  to  get  officers.  The  town  was  north 
from  the  hall  between  three  and  four  hundred  yards.  Witness 
followed  the  main  road  to  a  point  about  half  way  to  town,  when 
he  took  a  left  hand  road,  and  entered  the  square  on  the  west 
side,  whence  he  rode  to  Titsworth's  saloon,  on  the  north  side, 
where  he  saw  a  number  of  men  standing,  and  asked  those  men 
where  be  could  find  the  officers.  They  replied  that  the  officers 
were  some  where  about  the  jail.  Witness  went  to  the  jail  at  once, 
but  found  no  pfficers.  He  then  went  back  to  the  hall,  taking  the 
route  through  the  east  side  of  the  square.  He  met  Joe  Manion 
at  a  p>oiut  about  half  way  between  town  nnd  the  hall,  and  the 
said  Manion  gave  witness  his  saddle  bags.  Witness  rode  his 
gray  horse  in  either  a  »gaUop  or  a  fast  trot.  When  be  reached 
the  hall  be  got  down  from  bis  horse  and  hitched  him,  and  started 
to  the  crowd,  already  joined  by  the  oflScers.  Some  body  in  the 
crowd  exclaimed:  «*Green  Wright  is  the  man  who  has  got  the 
pistol/'  The  officers  then  searched  witness,  going  through  his 
pockets  and  saddle  bags,  but  found  no  pistol.  Witness  had 
nothing  in  his  saddle  bags  but  an  empty  bottle.  He  had  no 
pistol  on  or  about  his  person  on  that  night  at  the  festival ,  nor 
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did  he  have  his  saddle  bags  at  the  hall  until  he  returned  from 
town,  as  stated.  When  the  witness  left  town  that  night  to  go 
to  the  festival,  he  left  his  saddle  bags  in  town  with  Joe  Manion, 
who  proposed  that  he  would  get  some  whisky  and  put  in  them  if 
witness  would  go  home  with  him  on  that  night.  Witness  did 
not  see  his  saddle  bags  after  he  gave  them  to  Joe  Manion  until 
on  his  return  to  the  hall,  after  the  rows,  he  met  Manion  on  the 
road,  as  stated.  The  pistol  was  fired  during  the  last  row,  from 
a  point  ten  or  fifteen  steps  south  of  and  behind  the  witness,  and 
witness  had  no  idea  who  fired  it.  Witness  did  not  see  a  pistol  at 
the  festival  nor  about  the  hall  that  night,  but  heard  the  report 
when  it  was  fired.  The  witness  did  not  go  back  to  nor  towards 
the  hall  after  he  left  it  at  the  conclusion  of  the  first  row.  He 
had  no  conversation  whatever  with  the  defendant  at  any  time 
that  night. 

Cross  examined,  the  witness  said  that  Joe  Manion  was  his 
brother-in-law.  Ike  Manion,  Joe  Manion's  son,  and  Sharp  El- 
lick  got  into  a  row  near  the  barber  shop  before  the  festival  com- 
menced, and  the  row  was  twice  renewed  after  the  parties  got  to 
the  festival.  The  witness,  when  searched  by  the  officers,  had 
got  his  saddle  bags  from  Joe  Manion.  The  officers  arrested  wit- 
ness and  several  other  parties  that  night,  and  took  them  to  the 
sheriff's  office,  when  Mr.  Gossett  fixed  up  the  papers  to  enable 
the  several  parties  to  give  bond.  The  witness  had  no  recollec- 
tion of  seeing  Mr.  Seay  on  that  night. 

Joe  Manion  testified,  for  the  State,  that  he  was  in  Athens  on 
the  night  of  the  colored  people's  festival  at  the  old  Masonic  hall. 
He  met  Green  Wright  in  town  and  asked  him  to  go  out  home 
with  him  on  that  night,  and  help  him  pick  cotton.  Wright 
agreed  to  go  if  witness  would  get  some  whisky.  Witness  agreed 
to  do  so,  and  Wright  gave  him  his  saddle  bags,  which  contained 
the  empty  bottles.  Witness  took  the  saddle  bags,  and  Wright 
went  off  towards  the  hail.  Witness  then  **knocked  about  town" 
for  a  while,  meeting  Ben  Anderson,  for  whom  he  got  some  bacon 
from  Mr.  Lammons.  He  then  went  to  lawyer  Manion's  office, 
sat  down  and  talked  with  Mr.  Manion  for  some  time.  Witness 
and  Mr.  Manion  then  left  the  office,  and  went  down  the  street 
towards  the  old  Masonic  hall,  in  which  the  festival  was  being 
held.  They  stopped  on  the  south  side  of  the  square,  where  they 
talked  for  a  few  minutes.  While  at  that  point,  the  witness 
heard  the  report  of  a  pistol,  and  some  body  hallooed.  Witness 
thought  he  recognized  in  the  halloo  the  voice  of  his  son,  and  he 
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separated  from  Captain  Manion,  and  went  towards  the  hall. 
During  all  this  time  witness  had  Wright's  saddle  bags,  but  had 
not  yet  procured  the  whisky.  To  reach  the  hall  from  the  point 
on  tiie  square  where  the  witness  was  when  he  heard  the  report 
of  the  pistol,  the  witness  had  to  travel  about  one  hundred  yards 
east,  to  strike  the  main  road.  About  the  time  that  witness  struck 
the  main  road,  he  heard  the  rumbling  of  a  wagon  in  town,  and 
the  bark  of  a  dog  which  he  recognized  at  once  as  the  bark 
of  his  dog,  which  he  had  left  with  his  wagon.  Witness  then 
turned  and  went  back  to  town,  without  going  to  the  festi- 
val. When  he  "reached  a  point  a  short  distance  from  where  he 
started  back,  the  witness  met  Green  Wright,  riding  rapidly; 
and  Wright  told  him  that  he  had  been  to  town  to  get  the  officers. 
Witness  then  gave  Wright  the  saddle  bags.  There  was  no  pistol 
in  the  saddle  bags  at  any  time  while  they  were  in  the  hands  of 
the  witness.  Witness  was  not  at  the  festival  and  knew  nothing 
about  anybody  having  a  pistol  there  on  that  night.  Witness  had 
no  recollection  of  seeing  Mr.  Seay  on  that  night. 

Trav.  Anderson  testified,  for  the  State,  that  he  attended  the 
festival  on  the  night  of  the  difficulties.  He  did  not  see  the  row  in 
the  house,  but  saw  a  number  of  people  when  they  came  out  of  the 
house  just  before  the  second  fuss,  which  occurred  outside.  Green 
Wright  came  out  of  the  hall  among  the  first,  and  passed  the  de- 
fendant at  a  very  short  distance.  He  had  gone  perhaps  ten  steps 
when  Simmons  passed  witness.  In  passing  witness,  Simmons 
dropped  a  pistol,  which  he  said  was  his,  on  witness's  foot.  Green 
Wright  did  not  have  a  pair  of  saddle  bags  when  he  passed  the 
witness. 

On  his  cross  examination  the  witness  said  that,  at  the  last  term 
of  the  court,  he  told  the  counsel  for  the  defendant  that  it  was 
Wright's  pistol  that  fell  on  his  feet,  but  he  corrected  that  state- 
ment before  he  was  placed  on  the  stand  by  telling  them  that  he 
was  mistaken  in  that  statement,  and  that  it  was  Simmons's  pis- 
tol. Witness  remembered  that  he  told  Attorney  Bishop  at  the 
September  tertn,  1884,  of  the  district  court  that  it  was  Wright's 
pistol  that  fell  on  his  feet,  but  at  the  very  next  term  he  told  Mr. 
Bishop  that  he  was  mistaken  in  that  statement,  because  Simmons 
told  him  that  it  was  his  pistol,  and  that  he  went  back  next  day 
and  got  it. 

Ben  Young  testified,  for  the  State,  that  he  was  with  Green 
Wright,  about  twenty  steps  north  of  the  hall,  when  the  pistol 
was  discharged  on  the  night  of  the  festival.    It  was  fired  by 
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some  person  unknown  to  witness,  at  a  point  about  ten  feet  south 
of  the  point  where  witness  and  Wright  were  then  standing^. 
Wright  had  no  saddle  bags  with  him  at  that  time.  The  pistol 
was  not  fired  by  Wright.  Wright  left  at  once,  saying  that  he 
was  going  to  town  to  get  the  officers  to  stop  the  fight.  He  went 
toward  town,  and  not  toward  the  hall.  He  got  back  from  town 
a  few  moments  after  the  officers  arrived,  and  thei.  had  his  saddle 
bags.  He  and  others  were  then  searched  by  the  officers,  but  no 
pistol  was  found.  This  witness  also  detailed  the  occurrences  at 
the  hall  as  they  were  detailed  by  Wright.  Witness  had  no  recol- 
lection of  seeing  Justice  Seay  on  that  night. 

Willis  Houston  testified,  for  the  State,  substantially  as  did  the 
witness  Young,  and,  in  addition,  that  he  was  a  stranger  to  every 
bo  I  y  at  the  festival  except  Wright,  and,  consequently,  he  stayed 
with  Wright  throughout  the  night,  and  knew  that  Wright  had 
no  saddlebags  before  nor  at  the  time  of  either  of  the  difficulties. 
Just  after  Wright  left,  declaring  that  he  was  going  to  get  the  of- 
ficers, one  Jim  Simmons  struck  the  witness  a  severe  blow  with  a 
pistol.  Witness  then  ran  up  the  road  about  a  hundred  yards, 
where  he  met  the  officers.  The  officers  went  on  to  the  hall,  and 
witness  followed.  Wright  overtook  witness  and  the  officers 
about  the  time  they  got  to  the  hall.  On  his  cross  examination 
the  witness  said  that  he  started  to  run  towards  town  after  he  was 
struck  over  the  head  with  the  pistol.  He  met  the  officers,  and, 
a  short  distance  further  on,  he  met  Wright.  If  Wright  then  had 
any  saddle  bags,  witness  did  not  see  them. 

Deputy  Sheriff  Reirson  testified,  for  the  State,  that  a  few 
minutes  before  the  pistol  fired  at  the  old  hall  on  the  night  of  the 
negro  festival,  as  testified  by  previous  witnesses,  he  passed 
Captain  Manion's  office,  and  saw  Captain  Manion  and  Joe 
Manion  in  conversation.  Joe  Manion  then  had  a  pair  of  saddle 
bags  on  his  arm.  Soon  afterwards  witness  heard  the  shot  fired 
at  the  hall.  He  went  at  once  to  the  court  house  to  get  other  dep- 
uties to  go  with  him  to  the  hall.  While  at  the  court  house  he 
saw  somebody  whom  he  did  not  recognize  ride  across  the  west 
side  of  the  square  on  a  gray  horse.  Witness,  the  sheriff  and 
Tom  Dean  then  went  to  the  hall.  About  the  time  they  reached 
the  crowd  Wright  rode  up  on  a  gray  horse,  hitched  it  and  walked 
towards  the  crowd.  Defendant  cried,  loudly:  "Green  Wright 
has  got  the  pistol."  Others  said  the  same  thing.  Green  Wrighfs 
person  and  his  saddlebags  were  searched,  but  no  pistol  was 
found    The  saddlebags  contained  nothing  but  two  empty  bot- 
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ties.  Witness  had  no  recollection  of  seeing  Esquire  Seay  that 
night.  Sherifif  Davis  corroborated  Beirson  as  to  what  occurred 
at  the  hall. 

W.  G.  Tits^orth  testified,  for  the  State,  that  a  few  minutes 
after  the  shot  was  fired  at  the  old  Masonic  hall  on  the  night  of 
the  festival,  Green  Wright,  riding  a  gray  horse,  passed  the  wit- 
ness's saloon,  and  asked  for  the  officers.  He  then  rode  on 
towards  the  jail. 

The  State  rested.' 

The  defense  first  introduced  in  evi'^nce  the  complaint  signed 
by  Spencer  Hill,  and  ostensibly  attes  v*  by  T.  P.  Seay,  justice  of 
the  peace,  which  charged  Green  Wright  with  unlawfully  carry- 
ing a  pistol  on  October  28,  1882. 

F.  J.  Richardson  testified,  for  the  defense,  that  he  attended  the 
festival  at  the  old  Masonic  hall,  on  the  night  of  October  28, 1882, 
The  witness,  this  defendant  and  Ike  Simmons  were  designated 
as  marshals  of  the  occasion,  their  duties  being  to  preserve  order. 
Just  before  the  first  difficulty,  which  occurred  in  the  house,  the 
witness  observed  the  defendant  and  Green  Wright  in  consulta- 
tion, and,  having  occasion  to  change  some  money,  he  approached 
them.  As  he  did  so  he  saw  Wright  take  a  pistol  from  his  saddle 
bags,  which  he  had  on  his  shoulder,  and  show  it  to  defendant. 

Cross  examined,  the  ip^itness  said  it  was  a  distance  of  twelve 
or  fifteen  feet  from  the  gallery  to  the  place  in  the  southwest  cor- 
ner of  the  room  where  defendant  and  Wright  were  talking  when 
the  latter  showed  his  pistol  to  defendant.  An  intervening  wall 
would  prevent  a  person  standing  At  the  outer  edge  of  the  gallery 
from  seeing  defendant  and  Wright  at  the  point  in  the  southwest 
corner  of  the  room.  Witness  did  not  know  what  character  of 
pistol  it  was  that  Wright  showed  to  defendant. 

Jim  Simmons  testified,  for  the  defense,  that,  a  short  time  before 
the  first  difficulty  in  the  house,  he  saw  the  defendant  and  Wright 
about  half  way  down  the  house,  on  the  south  side,  talking  an- 
grily to  each  other.  Wright  took  a  pistol  from  his  saddle  bags 
and  showed  it  to  defendant. 

On  his  cross  examination,  this  witness  testified  that,  notwith- 
standing he  had  been  convicted  and  fined  for  having  a  pistol  on 
thsit  night,  nnd  had  paid  his  fine,  he  did  not  in  fact  have  one,  and 
he  never  at  any  time  told  Trav.  Anderson  that  he  had  one.  He 
did  not  strike  Willis  Houston  over  the  head  with  a  pistol  ou  that 
night. 

Spencer  Hill  testified,  for  the  defense,  that  be  attended   the 
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festival,  and  saw  the  firing  of  the  pistol  mentioned  by  previous 
witnesses.  The  witness  took  Green  Wright  lo  be  the  man  who 
fired  that  pistol,  and  accordingly,  when  the  making  of  affidavit8 
charging  the  bearing  of  arms  commenced,  he  made  the  afiSdavit 
against  Wright.  Mr.  Gossett  wrote  the  affidavit.  "Witness  had 
no  recollection  of  seeing  Esquire  Seay  on  that  night.  Witness 
had  a  pistol  himself  on  that  night.  On  being  arraigned  next  day 
therefor,  he  pleaded  guilty  and  paid  his  fine. 

Beauregard  Anderson  testified,  for  the  defense,  that  he  attended 
the  festival,  and,  about  thirty  minutes  before  the  first  row,  he 
saw  defendant  and  Wright  talking,  upon  apparently  friendly 
terms,  in  the  southwest  corner  of  the  house.  Wright  showed 
defendant  a  pistol,  which  he  took  from  a  pair  of  saddle  bags 
which  he  had  with  him.  After  the  arrest  of  the  seveml  parties, 
the  witness  was  sent  to  E^^quire  Seay's  house  to  summon  him  to 
the  jail.     Seay  sent  word  that  he  was  sick,  and  did  not  go. 

Cross  examined,  this  witness  denied  that  he  ever  told  Mr. 
Algie  Bass  that  he  did  not  see  Wright  or  anybody  else  have  a 
pistol  at  the  festival.  He  denied  that  on  the  former  trial  of  this 
case  he  testified  that  he  saw  Wright  show  a  pistol  to  defendant 
at  a  point  just  outside  of  the  door,  and  near  the  steps  of  the  gal- 
lery. 

Johnson  Winfield  testified,  for  the  defense,  that  just  as  the 
crowd  started  out  of  the  house,  after  the  first  row,  he  saw  Wright 
with  a  pair  of  saddle  bags  in  one  hand,  and  something  in  the 
other  which  he  took  to  be  /i  pistol.  To  the  best  of  the  witness's 
knowledge  and  belief,  Wright  &ved  a  pistol  on  that  night  a  few 
steps  from  the  house. 

Mary  Allen  testified,  for  the  defense,  that  she  saw  Green  Wright 
when  he  first  got  to  the  festival.  Witness  and  Paulina  Allen 
were  running  a  table  at  that  festival.  When  Wright  approached 
their  table,  Paulina  laughingly  asked  him  if  he  had  brought  his 
saddle  bags  (which  he  had  on  his  shoulders)  in  order  to  buy  out 
the  festival.  Witness  saw  no  one  else  at  the  festival  with  saddle 
bags. 

Paulina  Allen  testified  as  did  Mary  Allen. 

Ben  Anderson,  the  father  of  the  defendant,  testified,  in  his  be- 
half, that  he  met  Joe  Manion  in  town  on  the  night  of  the  festival, 
and  was  with  him  for  some  time,  during  which  time  said  Manion 
bought  him  some  bacon.  Witness  did  not  recollect  seeing  any 
saddle  bags  in  the  possession  of  Joe  Manion  on  that  night. 

The  defense  closed. 
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Algie  Bass  testified,  for  the  State,  in  rebuttal,  that  some  time 
sabsequent  to  the  festival  he  asked  Beauregard  Anderson,  in  the 
presence  of  Trav.  Anderson,  if  he  saw  Green  Wright  have  a  pis- 
tol on  the  night  of  the  festival.  Beauregard  replied  that  he  did 
not  see  Wright  nor  any  one  else  have  a  pistol  on  that  night. 

A.  B.  WatMns  testified,  for  the  State,  in  rebuttal,  that  on  the 
previous  trial  of  this  cause  Beauregard  Anderson  testified  that 
he  saw  Green  Wright  at  the  negro  festival,  and  that  he,  Wright^ 
had  a  pistol  on  that  occasion,  and  that  when  he  saw  Wright 
with  the  pistol  he  was  standing  just  outside  of  the  house,  near 
the  steps. 

Captain  George  D.  Manion  testified,  for  the  State,  that  he 
raised  Joe  Manion  from  a  boy,  and  was  always  visited  by  Joe 
when  he  came  to  town.  Joe  was  in  town  on  the  night  of  the 
negro  festival,  and  came  to  witness's  office.  After  a  long  talk, 
witness  and  Joe  walked  across  the  square  and  stopped.  They 
soon  heard  a  pistol  shot  and  a  voice  near  the  old  masonic  hall. 
Joe  remarked:  ''That  is  my  son  Ike's  voice.  If  he  has  got  inte 
trouble  I  want  you  to  help  him  out.*'  Witness  could  not  now 
remember  where  he  and  Joe  parted,  nor  could  he  now  say  that 
Joe  did  or  did  not  have  a  pair  of  saddle  bags  with  him. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

J.  B.  Bishop,  for  the  appellant. 

W.  L.  Davidson,  Assistant  Attorney  General,  for  the  State. 

HuBT,  Judge.    One  Green  Wright  was  tried  before  a  justice 

'  of  the  peace  for  carrying  a  pistol  on  or  about  his  person.    The 

trial  was  had  upon  a  complaint,  and  upon  the  hearing  appellant 

was  a  witness,  and,  being  charged  with  giving  false  testimony, 

was  indicted  and  convicted  of  perjury. 

There  is  evidence  in  the  record  strongly  tending  to  prove  that 
the  complaint  was  not  sworn  to.  This  being  the  case,  it  is  insisted 
that  the  court  should  have  instructed  the  jury  that,  if  they  had  a 
reasonable  doubt  as  to  whether  the  complaint  was  sworn  to,  they 
should  acquit  the  defendant.  Concede  the  fact  that  the  com* 
plaint  was  not  sworn  to,  does  it  follow  that  defendant  could  not 
commit  perjury  upon  the  trial  under  such  complaint?  There  is- 
no  question  as  to  the  jurisdiction  of  the  justice  to  hear  and  de* 


Digitized  by 


Google 


916  24  Tl&XAS  COiTRT  OF  ApPBA£S. 

Opinion  of  th«  court. 

termine  the  cause  then  before  the  court.  The  court  had  juris- 
diction of  the  offense,  the  subject  matter  of  litigation.  But  ap- 
pellant insists  that  the  jurisdiction  had  never  attached  in  that 
case,  and  hence  there  was  no  authority  in  the  justice  to  swear 
the  defendant,  and,  therefore,  no  perjury. 

Upon  this  subject  Mr.  Bishop  says:  ''Thus  we  are  led  to  the 
further  proposition  that  not  only  must  the  tribunal  have  juris- 
diction of  the  cause,  as  before  explained,  but  the  cause  must  be 
properly  in  court."  (1  Bish.  Crim.  Law,  sec.  1028.)  To  the  same 
effect  are  all  the  authorities  accessible  to  us  at  this  place,  for  we 
have  examined  very  carefully  all  of  them.  •  We  have  foimd  two 
English  cases  bearing  upon  this  question,  one  of  which  is  di- 
rectly in  point.  In  Regina  v.  Millard,  Dean's  C.  C,  166,  an 
information,  not  under  oath,  was  laid  before  a  justice  against  a 
prisoner  for  unlawfully  damaging  a  carriage,  and  the  prisoner 
was  indicted  for  perjury  committed  on  the  hearing  of  that  infor- 
mation. It  was  objected  that  the  information  ought  to  have  been 
made  under  oath,. but  it  was  held  that,  as  the  law  did  not  require 
the  information  to  be  sworn  to,  therefore  the  justice  had  juris- 
diction. It  seems  very  clear  that  the  converse  would  have  hem 
held  if  the  law  had  required  the  information  to  be  on  oath. 

But  we  have  a  case  precisely  in  point  in  Regina  v.  Scatton,  5 
<3ueen's  Bench,  493.  The  act  of  Parliament  rendered  it  necessary 
that  an  information  should  be  verified  on  oath  of  a  credible  wit- 
ness before  any  proceeding  be  taken  for  summoning  the  party 
accused  or  compelling  his  appearance.  The  information  not 
being  thus  verified,  it  was  held  that  the  justice  had  no  jurisdic- 
tion, and  consequently  a  person  giving  false  evidence  on  such 
an  occasion  is  not  guilty  of  perjury.  We  deem  it  unnecessary 
to  cite  further  authority  in  support  of  Mr.  Bishop's  proposition, 
namely,  that  the  court  must  not  only  have  jurisdiction  of  the 
cause  of  action,  but  that  the  jurisdiction  must  hav«  attached  in 
the  particular  case. 

From  these  authorities  it  would  seem  to  follow  that  the  posi- 
tion of  appellant  is  correct.  We  have  no  doubt  of  its  correct- 
ness at  common  law.  But  how  stands  the  question  when  viewed 
in  the  light  of  the  provisions  of  our  Constitution?  At  conunon 
law,  and,  we  suppose,  in  most  of  the  States,  to  plead  successfully 
former  acquittal,  the  first  trial  must  have  been  upon  a  good  and 
suflBcient  indictment,  information  or  complaint.  Is  this  the  case 
in  this  State? 

Section  14  of  the  Bill  of  Rights  reads:    "No  person  for  tiie 
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same  offense  shall  be  twice  put  in  jeopardy  of  life  or  liberty,  nor 
shall  a  person  be  again  put  upon  trial  for  the  same  offense  after 
a  verdict  of  not  guilty  in  a  court  of  competent  jurisdiction."  In 
some  States  it  is  held  that  jeopardy  does  not  attach  until  rerdict 
is  rendered.  In  this  State  it  is  now  held,  and  was  at  the  time  of 
the  making  of  the  Constitution,  to  be  the  law  of  this  State  that, 
where  the  accused  pleads  to  a  good  indictment  before  a  court  of 
competent  jurisdiction,  and  the  jury  are  sworn  to  try  the  case, 
jeopardy  attaches. 

Now,  if  this  be  so,  why  provide  that  no  person  sh^  again  be 
placed  upon  trial  for  the  same  offense  after  a  verdict  of  not 
guilty  in  a  court  of  competent  jurisdiction?  Is  it  not  evident 
that  this  is  inhibited  by  the  jeopardy  clause  of  the  Constitution? 
Would  any  court  permit  a  party  to  be  again  tried  for  the  same 
offense,  when  he  had  been  tried  upon  a  good  aad  sufficient  in- 
dictment,  before  a  court  of  competent  jnrisdictioH,  and  acquitted 
by  the  jury?  Does  it  require  a  constitutional  provision  to  shield 
him  from  a  second  trial  under  the  above  facts?    We  think  not. 

But,  as  it  frequently  occurs  that  an  accused  is  placed  upon 
trial  for  an  offense  before  a  court  of  competent  jiurisdiction  upon 
indictments  vicious  in  substance,  and  that  long  and  tedious  trials 
are  had,  resulting  in  verdicts  of  acquittal,  was  it  not  the  inten- 
tion of  the  Constitution  to  say  to  the  State  that  the  accused  shall 
not  be  tried  again  for  the  same  offense  though  the  indictment 
was  in  substance  insufficient?  After  a  most  thorough  examina- 
tion of  this  subject,  we  are  of  the  opinion  that  this  was  the 
intention  of  the  f  ramers  of  the  Constitution,  We  could  enlarge 
upon  this  subject,  but  have  not  the  time. 

Before  leaving  this  subject  we  desire  to  give  some  illustrations 
as  to  what  we  mean  by  the  smne  offense.  A  is  charged,  in  the 
first  instance,  with  the  murder  of  B  by  shooting  hjm.  He  is 
acquitted.  In  the  second  indictment  he  is  charged  with  the 
murder  of  B  by  stabbing  him  with  a  knife  or  by  striking  him 
with  a  stick  or  bludgeon.  The  offenses  are  not  the  same,  and, 
if  the  first  indictment  had  been  good,  A  could  not  have  been 
convicted  of  the  offense  charged  in  thie  second  indictment. 

Again:  A  is  charged  with  the  theft  of  a  bay  horse,  the  prop- 
erty of  B,  and  is  acquitted.  He  is  again  placed  upon  trial  for 
the  theft  of  a  white  horse,  the  property  of  B.  Though  the  trans- 
action be  the  same,  the  offenses  are  not  the  same.  But  let  us 
suppose  that  the  indictment  charging  the  theft  of  a  bay  horse, 
the  property  of  B,  fails  to  allege  that  it  was  fraudulently  taken, 
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or  that  it  was  taken  without  the  consent  of  the  owner,  or  fails  to 
allege  that  the  accused  took  the  property  with  the  intent  to  de- 
prive the  owner  of  the  value,  etc.  If  the  accused  is  acquitted, 
he  can  plead  this  acquittal  in  bar  of  another  prosecution  under 
a  good  and  sufficient  indictment— one  which  charges  him  with 
the  theft  of  the  same  bay  horse,  the  property  of  B,  on  an  indict- 
ment containing  all  the  elements  of  theft  properly  alleged. 

If,  therefore,  the  accused  can  be  acquitted  under  a  bad  indict- 
ment, information  or  complaint,  the  court  having  jurisdiction 
of  the  ca-lle  of  action — the  offense — and  this  acquittal  can  be 
successfully  pleaded  to  a  second  prosecution,  may  not  a  witness 
be  guilty  of  perjury  for  false  swearing  upon  the  trial,  though  the 
jurisdiction  of  the  court  may  not  have  lawfully  attached?  For, 
if  the  court  has  jurisdiction  of  the  offense — ^the  subject  matter— 
and  a  trial  results  in  a  verdict  of  not  guilty,  the  State  is  forever 
debarred  from  another  prosecution  for  the  same  oflfense;  and  the 
false  testimony  of  a  witness  may,  and  no  doubt  would,  in  many 
cases  contribute  to  an  acquittal,  and  thus  defeat  the  ends  of  jus- 
tice. 

Just  here  let  us  give  another  illustration.  All  prosecutions 
originating  in  the  county  court  must  be  presented  by  informa- 
tion, and  the  information  must  have  for  its  support  a  complaint 
verified  by  the  affidavit  of  some  credible  person.  Now,  let  us 
suppose  the  accused  is  placed  upon  trial  upon  a  good  informa- 
tion, and  is  convicted  and  fined  one  hundred  dollars.  He  pays 
Ms  fine  and  is  discharged.  Aftertsrards  it  is  discovered  that  there 
was  no  complaint.  Now,  then,  the  jurisdiction  of  the  county 
court  had  not  properly  attached,  and  yet  the  accused  has  been 
tried  upon  a  good  information  before  a  court  of  competent  juris- 
diction. Will  it  be  contended  that  because  there  was  no  com- 
plaint, a  witness  who  swears  falsely,'  deliberately,  willfully  and 
intentionally  can  not,  and  should  not,  be  convicted  of  perjury 
when  it  may  be  that  the  accused  was  convicted  solely  upon 
his  false  testimony?  We  would  hesitate  long  before  we  would 
sanction  such  a  doctrine.  But,  suppose  the  accused  be  acquitted 
by  verdict  of  not  guilty,  this  would  be  a  bar  to  another  prosecu- 
tion, when  it  may  be  that  this  verdict  was  obtained  by  the  false 
testimony  of  a  witness  who,  if  we  are  wrong  in  our  views  upon 
this  subject,  is  beyond  the  reach  of  the  penal  laws  of  this  State. 
To  this  we  can  not  agree. 

Concede  that  the  jurisdiction  of  the  court  had^not  properly  at- 
tached to  the  particular  case,  yet  there  was  a  trial  before  a  court 


Digitized  by 


Google 


ANDSR80N  V.  ThB  StATB.  719 

Opinion  of  ihe  court 

of  competent  jurisdiction,  upon  a  charge  of  an  offense,  and, 
though  not  properly  before  the  court,  its  adjudication,  if  resulting 
in  a  verdict  of  not  guilty,  has  such  force  and  effect  as  will  enable 
the  accused  to  plead  that  the  matter  was  res  cuJjudicata,  plead 
this  trial  before  a  court  of  competent  jurisdiction  and  verdict  of 
not  guilty  in  bar  of  another  prosecution.  The  judgment  in  such 
a  case  would  not  be  a  nullity  as  to  both  the  State  and  the  ac- 
cused, for,  while  the  State  would  be  bound  by  it,  the  accused,  if 
convicted,  would  not.  The  State  being  bound  by  such  a  judg- 
ment, by  reason  of  such  a  trial  and  verdict,  we  are  clearly  of  the 
opinion  that  a  witness  swearing  falsely  upon  such  a  trial  would 
be  guilty  of  perjury. 

In  the  indictment,  perjury  is  assigned  upon  both  material  and 
immaterial  matter.  The  court  below  very  carefully  confined  the 
jury  to  that  which  was  material  and  properly  assigned  as  per- 
jury, requiring  the  jury  to  believe  beyond  a  reasonable  doubt, 
from  the  evidence,  the  material  matter  which  had  been  properly 
assigned  as  perjury,  before  they  could  convict;  thus  eliminating 
all  immaterial  matter  from  the  issue.  But  the  jury  were 
instructed  to  look  to  all  the  evidence  before  them  which,  in  their 
judgment,  bore  upon  the  question,  in  determining  whether  or 
not  defendant  testified  on  the  trial  of  Green  Wright  that  he 
(appellant)  saw  Wright  have  a  pistol  on  the  occasion  referred 
to  in  the  charge  above,  and,  if  so,  whether  such  statement  was 
true  or  false. 

Counsel  for  appellant  objects  to  this  part  of  the  charge 
because,  as  it  is  urged,  the  jury  were  authorized  by  it  to  con- 
vict upon  immaterial  matter.  We  do  not  so  understand  the 
charge.  Perjury  can  be  established  by  circumstances,  as  well 
as  may  other  offenses.  Let  us  suppose  that  the  witness  in  his 
testimony  gave  a  ^circumstantial  account  of  the  material  facts, 
and  that  perjury  is  assigned  upon  the  material  facts,  the  prose- 
cution would  be  permitted  to  prove  that  he  swore  falsely  as  to 
the  circumstantial,  though  immaterial,  in  aid  or  corroboration  of 
the  evidence  adduced  to  prove  that  he  swore  falsely  as  to  the 
material  facts. 

There  are  other  objections  urged  to  the  charge,  but  we  do  not 
believe  they  are  obnoxious  to  the  criticisms  urged  by  counsel, 
and,  taken  as  a  whole,  it  is  a  good  application  of  the  law  to  the 
facts  of  the  case. 

Counsel  assigns  for  error  the  overruling  of  the  motion  for  new 
trial,  because  the  verdict  is  unsupported  by  and  contrary  to  the 
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evidence.  Perjury  must  be  established  by  the  testimony  of  at 
least  two  credible  witnees,  or  of  one  witness  corroborated 
strongly  by  other  evidence,  as  to  the  falsity  of  defendant's  state- 
ments under  oath.  One  witness  swore  positively  to  the  falsity 
of  defendant's  statements,  and  he  was  very  strongly  corrobora- 
ted by  the  testimony  of  other  witnesses,  as  well  as  by  the  cir- 
cumstances of  the  case.  Hence,  viewing  the  case  in  the  light  of 
the  evidence  which  supported  the  verdict,  we  think  the  measure 
of  the  law  has  .been  filled.  But,  if  the  witnesses  for  defendant 
swore  the  truth,  there  was  no  perjury.  There  being  a  conflict, 
it  was  the  province  of  the  jury  to  settle  this  matter,  which  was 
done  against  the  veracity  of  his  witnesses;  from  which  this  court 
can  not  furnish  relief. 

After  a  mature  consideration  of  this  case,  we  have  found  no 
such  error  as  will  justif/  a  reversal  of  the  judgment,  and  it  is 
affirmed. 

Affirmed. 

Opinion  delivered  at  Tyler,  December  8, 1886. 


On  Motion  for  Rbhbaring. 

Hurt,  Judge.  The  question  herein  raised  arises  on  a  motion 
for  rehearing.  While  it  was  considered  and  passed  upon  in  the 
opinion  affirming  the  judgment,  it  was  not  discussed  at  length. 
Being  again  pressed  in  support  of  the  motion,  it  will  be  more 
extensively  treated. 

Perjury  was  assigned  upon  the  statement  that  appellant  An- 
derson saw  Green  Wright  have  a  pistol  at  the  Masonic  hall  in 
Henderson  county,  where  the  colored  people  were  holding  a  fes- 
tival. The  charge  of  the  court  in  the  most  explicit  terms  di- 
rected the  jury  to  a  finding  upon  the  truth  or  falsity  of  this  state- 
ment. The  instruction  on  this  head  was  to  the  effect  that,  though 
they  might  believe  that  the  other  evidence  given  at  the  same 
time  and  upon  the  same  trial  by  appellant  was  false,  yet,  in  order 
to  convict,  the  jury  must  conclude  that  this  particular  statement 
upon  which  the  perjury  was  assigned  was  false.  After  this  in- 
struction, in  which  the  court  carefully  confined  the  issue  to  the 
truth  or  falsity  of  the  statement,  the  further  instruction  was 
given  that  the  jury  would  look  to  all  the  evidence  given  before 
them,  which,  in  their  judgment,  had  a  bearing  upon  the  ques- 
tion, in  determining  whether  or  not  defendant  testified  on  the 
trial  of  Green  Wright  that  the  said  Wright  had  a  pistol  on  the 
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oocaaion  referred  to;  and,  if  so,  whether  such  statement  was  true 
or  false. 

Upon  the  trial  of  Wright  for  carryiug  a  pistol,  appellant, 
Anderson,  testified,  in  addition  to  the  fact  that  Wright  had  a 
pistol,  to  certain  attendant  circumstances,  such  as  that  he 
(Wright)  took  it  out  from  a  pair  of  saddle  bags  in  the  presence 
of  certain  named  persons.  Perjury  was  assigned  upon  the  con- 
comitant statements  also.  There  was  evidence  strongly  tending 
to  show  that  each  of  them  was  false. 

It  is  evident  that,  although  the  charge  confined  the  jury  to  the 
statement  assigned  as  perjury,  viz.,  the  appellant  saw  Wright 
have  the  pistol  at  the  festival  at  the  time  and  place  named,  the 
jury  are  required  by  the  ic^harge  to  look  to  all  the  evidence,  and 
hence  to  all  the  statements  made  by  Anderson,  whether  assigned 
for  perjury  or  not,  in  determining  whether  the  statement  as- 
signed was  true  or  false.  To  the  instruction  requiring  the  jury 
to  look  to  all  the  evidence  in  determining  the  truth  or  falsity  of 
the  material  statement  assigned  as  perjury,  counsdi  for  defend- 
ant earnestly  and  with  great  confidence  objects,  and  in  support 
of  the  objection  relies  upon  the  case  of  The  State  v.  Brice,  43 
Texas,  532.  The  case  is  in  point,  and  most  clearly  supports  the 
objection. 

Before  entering  upon  a  review  of  the  Brice  case,  we  desire  to 
make  some  observations,  with  regcurd  to  a  question  sometimes 
used  with  reference  to  perjury.  It  frequently  happens,  in  well 
considered  decisions  of  the  court,  that  the  words  '^material," 
"immaterial,"  or  "facts"  are  incautiously  used.  No  '*facts," 
"matter,"  or  "statement"  is  material  unless  assigned  as  perjury, 
nor  unless  the  fact  or  statement  thus  assigned  is  relevant  to  the 
issue  in  the  case.  This  is  the  case  in  a  particulcur  sense,  but  not 
in  a  general  sense.  If  not  assigned  as  perjury,  the  fact  or  state- 
ment, though  material,  and  though  it  could  have  been  properly 
assigned,  and  though  evidently  false,  a  conviction  upon  it  can 
not  be  had. 

But  suppose  the  matter  or  statement  is  not  assigned  for  per- 
jury, does  it  follow  that  because  not  asssigned  it  can  not  be 
relevant  and  competent  evidence  in  determining  whether  the 
statement  assigned  is  or  is  not  false?  The  Brice  case  so  holds, 
but  to  this  conclusion  we  do  not  agree.  Instance  the  case  before 
the  justice  against  Green  Wright  for  carrying  the  pistol.  Ap- 
pellant, Anderson,  is  a  witness  upon  the  trial.  He  swore  that  he 
saw  Wright  have  a  pistol  at  the  old  Masonic  hall  in  Henderson 
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county,  where  the  colored  people  were  holding  a  festival  at  the 
date  charged  in  the  complaint^  The  State  then  closed  its  exam- 
ination. Upon  cross  examination  Anderson  goes  into  the  par- 
ticulars, relating,  amongst  other  things,  that  in  the  presence  of 
certain  named  parties  he  saw  Wright  take  the  pistol  from  his  sad- 
dle bags.  Defendant  introduces  as  witnesses  the  persons  named, 
and  proves  beyond  question  by  them  that  they  were  present  as 
stated;  that  they  saw  Wright,  but  did  not  see  him  have  a  pistol; 
that  they  saw  no  saddle  bags,  and  that  he  had  none  with  him. 
What  legitimate  use  can  a  defendant  make  of  this  imx>eaching 
testimony?  Undoubtedly  it  can  be  used  to  impeach  the  witness. 
The  reasoning  being  that,  as  he  swore  falsely  about  the  saddle 
bags,  he  also  swore  falsely  about  the  pistoL  This  needs  no 
further  illustration,  it  being  self  evident. 

In  harmony  with  this  is  the  case  of  Kex  v.  Gardener,  8  O.  P. 
737.  Gardener  was  indicted  for  perjury  in  "falsely  deposing 
before  a  magistrate  that  the  prosecutor  had  a  venereal  affair 
with  a  donkey,  and  that  the  defendant  saw  that  the  prosecutor 
had  the  flap  of  his  trousers  unbuttoned  and  hanging  down,  and 
that  he  saw  the  inside  of  the  flap.  To  disprove  this,  the  prose- 
cutor and  his  brother  were  examined.  The  former  negatived 
the  whole  satement,  and  both  witnesses  swore  that  they  went  to 
the  field  mentioned  in  the  deposition,  and  that  tiie  prosecutor 
parted  from  his  brother  to  see  whether  the  donkey,  which  was 
full  in  foal,  was  able  to  go  a  certiain  distance;  that  he  was  absent 
about  three  minutes;  that  the  trousers  he  had  on  (which  were 
produced)  had  no  flap.  In  this  case  the  evidence  was  held  not 
only  admissible  but  sufficient  corroborative  proof  to  sustain  a 
conviction.  It  must  be  remembered  that  perjury  was  not  as- 
signed upon  the  statement  relating  to  the  flaps  of  the  prosecu- 
tor's pants,  but  if  in  fact  there  was  no  flaps  to  his  pants,  this 
would  be  a  very  cogent  reason  for  believing  that  the  entire 
statement  with  regard  to  the  "venereal  affair"  with  the  donkey 
was  a  sheer  fabrication. 

Believing  the  doctrine  of  the  Brice  case  to  be  unsanctioned  by 
reason  and  authority,  it  is  hereby  overruled.  As  also  establish- 
lishing  the  doctrine  that,  on  a  trial  for  perjury,  cognate  perjuries 
may  be  proved,  see  Wharton's  Criminal  Evidence,  section  53, 
and  The  State  v.  Raymond,  20  Iowa,  528. 

Separately  and  in  consultation  we  have  carefully  examined 
the  statement  of  facts,  with  the  result  of  reaching  the  same  con- 
clusion as  that  announced  in  the  opinion  heretofore  filed  in  the 
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caae.  That  there  is  much  conflict  in  the  testimony  is  true,  but 
in  i>a8sing  upon  its  sufficiency  to  support  the  judgment^  we  are 
to  take  as  true  that  which  would  support  the  verdict. 

Viewing  the  testimony  in  this  light,  we  can  not  say  that  it 
does  not  support  the  finding  of  the  jury,  and  the  motion  for  re- 
hearing must  therefore  be  overruled. 

Motion  overruled. 

Opinion  delivered  at  Galveston  February  23, 1887. 


Lawbbkob  a.  Lott  v.  Thb  Statb. 

Austin  Term,  1879. 

1»  IimiOTMXirT— EvmBHCB.— The  indictment  alleged  the  ownership  of  the 
property  stolen  to  be  in  Colnmbns  C.  littlefield,  and  the  proof  disclosed 
that,  though  his  proper  name  was  Ohristopher  Colombns  littlefleld,  he 
was  nsoally  known  as  Oolnmbns  Littlefleld,  and  was  often  addressed  as 
Colmnbus  0.  littlefield.  Held:  That,  if  the  proof  showed  that  he  was 
as  weU  known  by  the  name  set  ont  in  the  indictment  as  by  any  other,  a 
conviction  otherwise  regular  would  be  sustained. 

%  Thbft.— If  the  possession  of  the  property  was  obtained  by  the  defendant 
from  the  owner,  lawfully  and  in  good  faith,  its  subsequent  appropriation 
by  the  defendant  to  his  own  use,  without  the  owner's  consent,  does  not 
constitute  theft. 

9,  Samb— Embbzzlbmbnt.— A  conviction  for  embezslement  can  not  be  ob- 
tained on  an  indictment  for  theft. 

Appeal  from  the  District  Court  of  (Gonzales.  Tried  below  be- 
fore the  Hon.  Everett  Lewis. 

The  opinion  discloses  the  case. 

Fly  A  Davidson,  Miller  A  Sayers  and  Ireland  db  Burgee,  for 
the  appellant. 

Thomas  Bally  Assistant  Attorney  General^  for  the  State. 

Ectob,  PBBsmiNG  Judge.  The  indictment  charges  the  de- 
fendant with  the  theft  of  a  horse,  the  property  of  Columbus  C. 
liittlefield.    The  jury  found  the  defendant  guilty  as  charged  in 
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the  indictment,  and  assessed  his  punishment  at  fire  j^ars  cosr 
finement  in  the  penitentiary,  and  after  the  return  of  the  verdict 
the  court  adjudged  the  defendant  guilty  of  theft  of  a  horae,  as 
found  by  the  jury. 

The  first  assignment  of  error  is:  "The  court  erred  in  admit- 
ting any  proof  of  property  in  Christopher  C.  Littlefield,  wh^i  the 
indictment  charged  the  property  to  belong  to  Coliunbus  C.  Little- 
field,  as  shown  by  defendant's  bill  of  exceptions." 

On  the  trial  of  the  cause,  Christopher  Columbus  Littlefield  was 
the  first  witness  introduced  by  the  State;  who  testified  that  he 
was  usually  called  Columbus,  and  that  he  was  frequently  ad- 
dressed as  Coliunbus  C.  Littlefield.  The  defendant  then  objected 
to  proof  of  theft  of  an  animal  belonging  to  Christopher  C.  Lit- 
tlefield, or  Christopher  Coliunbus  Littlefi^d,  as  the  indictment 
charges  the  horse  stolen  to  have  been  the  property  of  Coliunbus 
C.  Littlefield.  The  objection  was  overruled  by  the  court,  and 
the  witness  proceeded  to  testify:  "In  July,  1877, 1  made  a  con- 
inci  with  the  defendant,  Lawrence  Lett,  by  which  he  was  to 
take  chai^  of  my  stock  of  horses,  to  attend  to  them  and  brand 
them;  and  he  was  to  receive,  in  payment  for  his  services,  one- 
fourth  of  all  young  colts  branded  by  hinti.  He  told  me  in  August 
that  he  had  branded  certain  colts,  among  which  he  named  a  dun 
colt,  the  one  in  question,  wiiich  he  said  he  had  put  in  my  brand. 
I  afterwards  saw  this  dun  colt,  but  oould  discover  no  brand  upon 
it.  I  afterwards  saw  defendant,  and  told  him  I  could  see  no 
brand  upon  the  colt.  He  said  that,  owing  to  the  season,  he  was 
afraid  of  the  worms,  and  therefore  would  not  brand  it  deep.  In 
November  or  December,  after  this,  I  discharged  Lett,  and  the 
next  spring,  missing  the  dun  colt,  I  found  it  in  possession  of 
J.  D.  Ellis,  and  went  before  a  justice  of  the  peace  at  LeesviUe, 
proved  my  property,  and  recovered  it  from  the  possession  of  Mr. 
ElUs.  At  the  time  of  making  tl\e  contract,  I  turned  over  to  him 
the  whole  of  my  horse  stock  then  running  upon  the  range.  I 
turned  over  this  particular  dun  colt  at  the  same  time  with  my 
otl^r  stock.  This  colt  was  then  about  eighteen  months  old,  bemg 
a  colt  of  the  spring  of  1876.  It  was  unbranded.  I  did  not  give 
defendant  my  consent  to  sell  the  dun  colt  in  question.  Defend- 
ant was  simply  to  look  after  my  horse  stock  and  brand  all  un- 
branded stock,  and  receive  in  payment  one-fourth  of  the  young 
colts  of  1877.    The  horse  was  taken  in  October,  1877." 

The  State  also  proved,  by  J.  D.  Ellis,  tiiat  in  October,  1877,  he 
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purchased  from  the  defendant  the  horse  that  was  subsequently 
claimed  by  C.  C.  Littlefield. 

The  court,  in  the  f outh  subdivision  of  its  charge  to  the  jury, 
instructed  them  as  follows:  "If  the  jury  find  from  the  evidence 
that  the  alleged  owner  of  the  animal  described  in  the  indictment, 
Columbus  C.  Littlefield,  is  the  person  who  is  known  as  Columbus 
Littlefield,  though  his  true  name  may  be  Christopher  Columbus 
Littlefield,  then  the  allegation  of  his  ownership  will  support  a* 
conviction,  provided  the  evioence  be  sufficient  in  other  material 
respects." 

We  believe,  when  the  question  arose  concerning  the  name  of 
the  person  whom  the  indictment  alleged  to  be  the  owner  of  the 
stolen  animal  it  was  competent  for  the  State  to  show,  in  support 
of  the  .allegation  in  the  indictment,  that  the  person  was  as  well 
known  by  the  name  used  in  the  indictment  as  by  any  other.  As 
was  said  by  the  learned  judge  who  delivered  the  opinion  of  the 
the  court  in  the  case  of  Bell  v.  The  State,  25  Texas,  574:  "By 
this  is  not  meant  that  the  indictment  could  not  be  sustained  with- 
out showing  that  the  person  was  as  exclusively  or  as  familiarly 
known  by  the  name  used  in  the  indictment  as  by  any  other;  foi 
this  would  not  be  necessary.  It  would  be  enough  to  show  that  the 
person  was  as  certainly  known  to  friends  and  acquaiulances  of 
the  vicinity  by  the  name  used  as  by  any  olher." 

After  property  has  gone  into  defendant's  possession  by  lawful 
means,  a  fraudulent  appropriation  or  conversion  of  the  same  to 
his  own  use  or  benefit,  without  the  consent  of  the  owner,  would 
not  constitute  theft.  Littlefield  says  that  all  his  horse  stock,  in- 
cluding this  colt,  was  placed  in  defendant's  possession,  and 
•'turned  over"  to  him.  , 

The  following  instruction,  among  others  asked  by  the  defend- 
ant, the  court  refused  to  give,  to  wit:  **In  this  case  defendant 
asks  the  court  to  instruct  the  jury  if  they  believe  from  the  evi- 
dence that  defendant  got  possession  of  the  colt  or  horse  from  the 
owner  by  any  lawful  means,  that  any  subsequent  appropriation 
of  the  colt  or  horse  in  question  by  defendant  would  not  be  theft, 
and  you  will  acquit  the  defendant."  , 

We  believe,  under  the  facts  in  this  case,  that  the  court  should 
have  given  the  above  instruction  asked  by  defendant.  Instead 
of  doing  this,  the  lawful  possession  by  the  defendant  was  en- 
tirely ignored  by  the  court,  and  for  this  the  judgmelht  must  be 
reversed.  In  felony  cases  the  court  should  give  the  whole  law 
applicable  to  the  case  to  the  jury,  whether  requested  or  not.     On 
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an  indictment  for  theft  the  defendant  could  not  be  convicted  of 
embezzlement.  (Griffin  v.  The  State,  4  Texas  Ct  App.,  39.)  It 
is  not  pretended  that  the  possession  of  the  animal  in  question 
was  fraudulently  obtained,  or  that  it  was  obtained  with  a  view 
of  misappropriating:  the  property. 
The  judgment  of  the  district  court  is  reversed  and  the  cause 

Beversed  and  remanded. 
Opinion  delivered  Jime  279 1879.% 
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A. 
ABORTION. 

1.  See  the  statement  of  the  case  for  an  Indictment  Tield  sufficient 
to  charge  the  offense  of  producing  an  abortion  by  an  unlawful  assault 
upon  a  pregnant  woman.    I^avarro  v,  StcUe^  878. 

2.  In  a  prosecution  for  produoiog  an  abortion  by  an  unlawful  and 
▼iolent  assault,  the  injured  female,  although  the  wife  of  the  aecused^  is 
a  competent  witness  against  him.    Id, 

8.  The  prosecutrix  in  this  case,  having  testified  to  the  violence  in- 
flicted upon  her  by  the  accused,  was  also  permitted  to  testify  to  her  sub- 
sequent delivery  of  two  dead  children,  to  the  coodition  of  the  bodies, 
and,  without  first  beiog  qualified  as  an  expeit,  to  the  fact  that  the  abor- 
tion was  the  result  of  the  violence  infiicted  upon  her  by  the  accused. 
Beld,  that  the  evidence  was  improperly  admitted,  under  the  rule  that 
when  *'a  claimed  result  becomes  so  remote  that  conclusion  and  deduction 
are  necessary  to  connect  it  with  a  cause,  the  non  expert  witness  can  only 
state  physical  facts,  leaving  the  condusioDS  to  be  drawn  by  the  jury.^ 
This  error,  however,  would,  in  this  case,  have  been  immaterial  had  the 
witness  stated  the  facts  upon  which  the  opinion  was  based.    Id. 

AOOBSSART. 

1.  Subtlivision  3  of  article  87  of  the  Penal  Code  provides  that  "rela- 
tions in  the  ascending  or  descending  line  by  consanguinity  or  affinity 
can  not  be  accessaries.^    Cfray  v.  State,  611. 

2.  See  the  opinion  for  an  indictment  held  sufficient  to  charge  the  ac- 
cused as  an  accessary  to  murder,  as  accessary  is  defioed  by  article  86  of 
the  Penal  Code.    Blakely  v.  State,  616. 

8.  *'An  accessary  is  one  who  koowiug  that  an  offense  has  been  com- 
mitted conceals  the  offender  or  gives  him  any  other  aid  in  order  that  he 
may  evade  an  arrest  or  trial  or  the  execution  of  his  sentence.  But 
no  person  who  aids  an  offender  in  making  or  preparing  his  defense 
at  law,  or  procures  him  to  be  bailed,  though  he  afterwards  escape,  shall 
be  conAdered  an  accessary.'*  It  is  not  essential  under  this  definition  that 
the  aid  rendered  to  the  criminal  shall  be  of  a  character  to  enable  the 
criminal  to  effect  his  personal  escape  or  concealment,  but  it  is  sufficient 
if  it  enables  him  to  elude  present  arrest  and  prosecution.  The  facts  upon 
which  the  indictment  in  this  case  was  based  were  that  immediately  after 
the  oommission  of  the  homicide  by  the  principal  he  and  the  defendant 
had  a  reflied  private  consultation,  after  which  the  principal  mounted  a 
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horse  and  disappeared,  and  the  defendant  charged  the  only  two  other 
witnesses  present  to  testify  on  the  inquest  to  a  statement  fabricated  by 
himself,  to  the  end  that,  upon  final  trial,  the  principal  mi^ht  be  acquit- 
ted or  released  on  nominal  bond.  Held,  that  such  facts  would  consti- 
tute the  defendant  an  accessary  within  the  purview  of  the  statute.  Id. 
4.  That  the  facts  above  stated,  if  proved,  would  constitute  the 
offense  of  subornation  of  perjury,  would  not  defeat  the  prosecution  of 
the  accused  as  an  accessary  to  murder.    Id.  « 

ACCOMPUCBi  TESTIMONY. 
See  Charqb  of  the  Coubt,  47,  57. 
Evidence,  65. 
Thkft,  81,  53. 

1.  See  the  statement  of  the  case  for  evidence  held  to  be  InsnfflMent 
to  Bupport  a  conviction  for  incest,  inasmuch  as  it  rests  upon  the  unc(H> 
foborated  testimony  of  a  witness  shown  by  the  other  proof  to  be  a  parti- 
^ps  criminis.    Dodson  v.  State,  514. 

2.  Under  the  rules  of  practice  obtaining  in  this  State,  a  conviction 
can  not  be  had  upon  the  t^^stimony  of  an  aooompltce  unless  it  be 
strongly  corroborated  by  other  evidencp;  and  an  accomplice  can  nei  her 
corroborate  himself  nor  another  accr»mplice.  Another  rule  is  that  if  a 
witness  implicates  himself  in  the  offense  it  is  immateiial  that  he  claims  to 
hav^  been  coerced — no  matter  what  his  motive,  if  he  agrees  to  and  does 
pnrticipate  in  the  offense,  he  is  an  accomplice  or  particeps  criuiinis. 
makely  v.  State,  610. 

8.  The  issue  in  this  case  was  whether  the  defendant  fabricated  the 
narrative  of  the  homicide  committed  by  his  priuci^tal,  which  wa8  related 
upon  the  inquest  over  the  deceased  by  the  witn*-s^ee  who  testified  against 
him  on  this  trial.  That  issue  was  supported  only  by  the  unc^irrobo- 
rated  testimony  of  the  two  witnesses  who  claimed  that  they  tet^tified  to 
the  fabricated  statiment  upon  the  inquest  becauhC  commanded  t  •  co  so 
by  the  defendant,  and  because  they  w^re  in  fear  of  the  defend  tn  and 
his  princiial.  held  that,  in  the  ab>enc«'  of  corroborntiug  testimoijy,  the 
evidence  is  insufficient  to  support  this  couviction.    Id. 

ADEQUATE  CAUSE. 
hee  Charge  of  the  Court,  53. 
Murder,  86. 

ADULTERY. 

1.  It  is  essential  to  the  validity  of  aconvicHon  for  adultery  that  the 
evidence  show  affirmatively  that  one  of  the  parties  to  the  adulterous 
acts  was  married  and  had,  at  the  time  of  the  alleged  adultery,  a  ^iwuse 
other  than  the  party  with  whom  the  adultery  was  charged.  Webb  «. 
State,  164. 

3.  The  mere  opinion  of  witnesses  that  a  certain  woman  waa  the  wife 
of  the  male  charged  with  the  adultery  is  not  sufficient  to  establish  the 
fact  of  marriage.    Ids 
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A'DTILIlE'RY  ^continued, 

3.  An  actual  Uviiiff  together^  as  niiiii  and  wile,  of  eniancipated  slaves, 
at  the  time  when  rlie  Constitntion  of  1869  took  effect,  would  constitute 
a  legal  marriage  between  said  parties.  But  note  that  the  evidence  in 
this  case  falls  to  e.-itablisli  ^nch  a  living  together  of  the  accused  male 
and  his  alleged  wlf?,  or  that  they  were  emancipated  slaves  when  said 
Constitution  took  effect;  wherefore  the  evidence  is  insufficient  to  prove 
the  legal  marriage  of  the  accused,  and  therefore  insuttlcient  to  support 
a  conviction  for  adaltery.    Id. 

4.  Adultery,  under  the  laws  of  this  State*  maybe  oommitted  in  eithei- 
of  two  ways  only;  first,  by  the  living  together,  nnd  having  carnal  Inter- 
eoorse  with  each  other  of  a  man  and  woman,  of  whom  either  is  married 
to  some  other  person;  or,  second,  by  habitual  oamal  intercourse  of  inioL 
parties  with  each  other  without  living  together.  The  indictment  in 
tMu  case  charging  only  the  first  mode  of  adultery,  the  trial  court  erred 
in  charging  the  jury  upon  both  modes  of  that  offense.  Mitten  and  Ham- 
iUon  V.  8tate,  846. 

AGGRAVATED  ASSAULT  AND  BATTERY. 

1.  See  the  opinion  and  the  statement  of  the  case  for  evidence  adduced 
on  a  trial  for  assault  with  intent  to  murder  held  not  to  demand  of  the 
trial  court  a  charge  upon  the  law  of  manslaughter,  or  upon  the  law  of 
agfiravated  assault.    Granger  v.  State,  45.  ' 

2.  The  first  count  in  the  indictment  in  this  case  charged  a  rape  upon 
A  female  over  the  age  of  ten  years,  and  the  second  count  charged  a  rape 
upon  a  female  under  the  age  of  ten  years.  Under  preponderating  proof 
of  consent  and  non-penetration,  but  conflicting  proof  as  to  the  age  of 
the  female,  the  trial  court  charged  the  Jury  as  follows:  ''But  if  you 
believe  from  the  evidence  that  there  was  not  such  penetration;  but  that 
defendant  made  an  assault  upon  Battle  Gray,  not  with  intent  to  commit 
rape  upon  her,  but  with  intent  to  have  sexual  intercourse  vrith  her,  with 
her  consent,  then  you  will  find  the  defendant  guilty  of  an  aggravated 
assault,-*  etc.  Held^  abstractly  correct,  but,  in  view  of  the  evidence, 
erroneous  in  that  it  did  not  direct  an  acquittal  if  the  Jury  believed  from 
the  evidence  that  the  female  consented  to  the  sexual  act,  and  was  ove* 
the  age  of  ten  years.    Taylor  v.  State,  299. 

8.  Upon  the  issues  of  rape  and  consent  the  trial  court  charged  the 
Jury  as  follows:  '*If  you  believe  from  the  evidence  that  the  defendant 
did,  as  charged,  have  carnal  knowledge  of  the  said  Hattie  Gray,  bu^ 
have  a  reasonable  doubt  whether  such  carnal  knowledge  was  ob- 
tained with  her  consent,  the  defendant  should  be  acquitted  unless  you 
believe  beyond  a  reasonable  doubt  that  Hattie  Gray  was  under  ten  year* 
-of  age;  in  which  event  consent  makes  no  difference.*'  Held,  that  the 
charge,  in  view  of  the  evidence  which  clearly  disproved  carnal  knowl- 
edge, was  erroneous  because  it  rested  the  defendant's  right  to  acquittal 
«pon  a  hypothesis  eliminated  by  the  proof.    Id, 

4.  The  charge  is  otherwise  erroneous  in  that,  under  the  proof,  it 
failed  to  instruct  the  jury  iu  substance,  that  defendant  should  be  ac- 
quitted of  assault  to  rape  or  aggravated  assault  if  the  female  was  not 
under  the  age  of  ten  years  and  consented  to  the  act  of  the  defendant.    Id. 
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AHBKDMBNT. 
Am  JuRUDionov,  8. 

1.  The  mlee  whioh  refpikte  and  eoniarol  the  amendment  of  a  dtaAkm 
and  petition  in  a  dvil  ease  apply  to  a  eoke  facias  case.  Moreover,  it 
ia  essential  that  the  scire  f aoiAs,  in  cases  like  the  present,  should  show 
on  its  face,  eiHiflr  by  original  or  amended  avOTment,  that  there  is,  in  fact, 
no  actaal,  thoogh  there  may  be  an  apparent,  variance  in  the  names  of 
the  parties  to  the  bond.  The  trial  court  did  not  err  in  permitting  the 
sdre  facias  to  be  amended  to  show  that  the  John  McGullock  described 
therein  was  the  W.  J.  McCnllock  who  signed  as  the  principal  in  the  f6r- 
felted  bond,    ffutehings  v,  State,  242. 

2.  A  misstatement  In  an  indictment  as  to  the  day  on  whi<^  the  term 
of  the  court  at  whioh  the  same  was  presented  be^^  goes  to  the  fonn 
and  not  to  the  substance  of  1^  indictment,  and  may  be  amended  under 
the  order  of  the  court  by  merely  erasing  the  wrong  date  and  subatitii 
ting  the  proper  one.  Moreover,  such  amendment  is  unneoeesary,  as  the 
allegation  of  the  time  when  the  term  began  was  mere  surpluaageu  0$' 
home  V.  State,  828. 

ABRBST  OF  JUDGMBNT. 

|8^  ISFOBBCATION,  2. 

A  motion  in  arrest  of  judgment  is  available  upon  any  ground 
which  would  be  good  upon  exceptions  to  an  indictment  or  information 
for  any  substantial  defect  therein;  and  article  628  of  the  Code  of  Crimi- 
nal Procedare  enumerates  the  only  exceptions,  under  our  practice,  to  the 
subfitanoe  of  an  indictment.  The  failure  of  the  minutes  of  the  eourt 
to^  show  the  appointment  of  the  foreman  of  the  grand  Jury,  or  that 
the  grand  Jary  was  sworn,  does  not  come  within  the  enumerated  de- 
fects.   McDaniel  «.  State,  552. 

ASSAlULT  and  ASSAULT  AND  BATTBRY. 
Bee  Charctr  of  thb  Court,  84. 

1.  Evidt  nee  i<  sufflcieot  to  support  a  conviction  for  simple  assault. 
Didcenson  v.  State,  121. 

2.  To  constittite  an  assault  under  the  law  of  this  State  there  must 
be  the  use  of  some  unlawful  violence  upon  the  person  of  another,  with 
intent  to  injure  him  or  her,  or  some  threatening  gesture,  showing  in  itself 
or  by  word8  accoinpfknying  it  an  iumiediate  intention  to  conunit  a  bat- 
tery.   Carwon  V,  Stmte,  868. 

8.  p  a  hotbicide  be  committed  under  the  influence  of  sudden  passion 
by  the  use  of  means  not  In  their  nature  calculated  to  produce  death,  and 
in  the  absence  of  an  intention  to  kill,  the  circumstances  not  showing  an 
evil  or  cruel  dif  position,  the  party  killing  would  not  be  goilty  of  cul- 
pable homicide,  but,  self  defense  apart,  would  be  guilty  of  some  grade  of 
assault  and  battery.  See  the  opinion  for  a  cUscussion  of  the  articles 
of  the  Penal  Code  relating  to  manslaoghter.    Thompson  v.  State,  888. 

i.  To  constitute  assault  and  battery,  unlawful  violence  muse  be  used 
upon  another,  and  such  violence  muse  be  used  with  the  intent  to  injure 
the  person  upon  whom  it  is  inflicted.    Unaccompanied  by  such  intent^ 
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ASSAULT  AND  ASSAULT  AND  BATTERY^eontinued. 

the  Tiolenee,  however  unlawfal,  does  not  constitute  assault  and  batterj^ 
Ware  v.  State,  522. 

5.  The  intent  to  injure  will  be  presumed  when  an  injury  has  been  in* 
flicted,  but  when  no  injury  has*  been  inflicted  no  such  presumption  will 
obtain,  and  the  intent  must  be  proved.  The  proof  in  this  case  failing- 
to  show  the  infliction  of  an  injury,  and  preponderating  against  the  in- 
tent to  inflict  injury,  the  conviction  is  against  the  evidence,  and  the  trial 
eourt  erred  in  refusing  a  new  triaL    Id. 

ASSAULT  TO  MURDER 

To  constitute  an  assault  with  intent  to  murder,  it  must  appear,  1, 
that  an  assault,  eoupled  with  an  ability  to  commit  a  battery,  was  com- 
mitted; and,  2,  that  at  the  time  there  existed  in  the  mind  of  the  offender 
a  specific  intent  to  kilL  See  the  opinion  for  a  state  of  case  demanding 
of  the  trial  court  a  charge  in  harmony  with  the  rule  stated,  and  note  the 
statement  of  the  case  for  evidence,  which,  however  sutBcient  to  establish 
an  assault  with  intent  to  alarm,  is  insufficient  to  support  a  conviction 
for  assault  with  intent  to  murder.    McCullough  v,  State,  128. 

ASSAULT  TO  RAPE. 

Charge  of  the  court  upon  a  trial  for  assault  to  rape  instructed  the 
jury  that  **the  law  provides  that  any  i>erson  shall  assault  a  iptoman 
with  the  intent  to  commit  the  offense  of  rape,  he  shall  be  punished, ^^ 
etc.;  the  error  complained  of  being  the  omission  of  the  word  *4f  **  be- 
tweeen  the  words  **that^  and  **any.^  Held,  that  the  omission  is  im- 
material in  view  of  another  paragraph  of  the  charge  which  properly 
defines  the  offense.  McCleaioeland  «.  State,  202. 

2.  The  court  charged  the  Jury  that  *the  use  of  any  unlawful  vio- 
lence offered  to  another  with  intent  to  injure,^  etc.,  the  objection  urged 
being  to  the  use  of  the  word  *' offered  *'  instead  of  the  statutory  words 
**  upon  the  person,^  in  defining  assault  and  battery.  The  defenses  inter- 
posed were  alibi,  fabricated  aocasation,  and  that  the  acts  charged 
against  the  accused,  if  proved,  would  not  show  an  intent  on  his  part  to- 
rape.  Whether  or  not  the  acts  of  the  defendant  constituted  an  assault 
and  battery  was  not  an  issue  of  the  case,  and,  under  such  circumstances, 
it  is  held  that  the  substitution  of  the  word  **  offered  ^^  for  the  words 
^  upon  the  person  ^  was  not  error  to  the  prejudice  of  the  accused.   Id. 

8.  See  the  statement  of  the  case  for  evidence  sufficient  to  support  a- 
conviction  for  assault  with  intent  to  rai>e,  but  also  for  newly  discovered 
evidence  held  to  have  demanded  of  the  trial  court  the  award  of  a  new 
trial    Id. 

4.  Attempt  to  rape,  as  that  offense  is  defined  by  article  585  of  the  Pe- 
nal Code,  is  an  offense  distinct  from  rape  or  assault  with  intent  to  rape, 
and  comprehends  elements  different  from  those  which  combine  to  con- 
stitute either  of  those  offenses.    Melton  v.  State,  284. 

6.  The  indictment  in  this  case  charged,  in' the  first  count,  an  assault 
with  intent  to  commit  rape,  and  in  the  second  count  an  attempt  to 
commit  rape.    The  State  elected  to  prosecute  up<m  tl^e  second  eonnt^ 
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ASSAULT  TO  nATE—contifived. 

»nd  the  conviction  was  had  under  that  count.  One  of  the  grounds  relied 
upon  in  the  motion  to  quash  the  second  count  was  that  there  can  be  no 
conviction  for  attempt  to  rape  except  on  a  trial  for  the  specific  offense  of 
rape.  Held  that  the  motion  to  quash  was  properly  overruled,  an  attempt 
to  rape  being  a  substantive  offense  for  which  an  indictment  may  be 
found  and  a  conviction  had.    Id, 

6.  Assault  to  rape  is  constituted  by  the  existence  of  facts  which  bring 
the  oHense  within  the  definition  of  an  assault,  coupled  with  an  intention 
to  commit  rape;  and  such  an  assault  can  only  be  committed  by  means  of 
force  or  attempted  force.    Carroll  v.  State,  360. 

7.  See  ^he  opinion  and  the  statement  of  the  case  for  evidenee  Juld 
insufficient  to  support  a  conviction  for  assault  with  intent  to  oonmiit 
rape,  because  insulficlent  to  show  the  use  of  force  or  attempted  force.  Id, 

ASPORTATION. 
See  Theft,  16, 6a 

ATTEMPT  TO  RAPE. 

1.  Attempt  to  rape,  as  that  offense  is  defined  by  article  585  of  the  Pe- 
nal Code,  is  an  offense  distinct  from  rape  or  assault  with  intent  to  rape, 
and  comprehends  elements  different  from  those  which  oombine  to  con- 
stitute either  of  those  offenses.    Melton  v.  State,  284. 

2.  The  indictment  in  this  case  charged,  in  the  first  count,  an  assault 
with  intent  to  commit  rape,  and  in  the  second  count  an  attempt  to  com- 
mit rape.  The  State  elected  to  prosecute  upon  the  second  oount,  and 
the  conviction  was  had  under  that  count.  One  of  the  grounds  relied 
UTon  in  the  motion  to  quash  the  second  count  was  that  there  can  be 
no  conviction  for  attempt  to  rape  except  on  a  trial  for  the  specific 
ofl'ense  of  rape.  Held  that  the  motion  to  quash  was  properly  overruled, 
an  attempt  to  rape  being  a  substantive  offense  for  which  an  indictment 
may  be  found  and  a  conviction  had.    Id, 

8.  Bee  the  statement  of  the  case  in  Melton  v.  The  State,  2B  Texas 
Court  of  Appeals,  204,  for  evidence  held  sufficient  to  support  a  conviction 
for  attempt  to  rape.    Id, 

ATTEMPT  TO  UTTER  A  FORGED  INSTRUMENT: 

While  it  wa^  competent,  in  a  prosecution  for  attempting  to  pass  a 
forged  instrument,  for  the  State  to  prove  that  the  accused  attempted 
to  pass  the  same  forged  instrument  to  another  than  the  person  alleged 
in  the  indictment,  and  at  another  time  and  place,  it  was  incumbent  on 
the  court  to  charge  the  Jury  that  such  evidence  was  admissible  *  only 
upon  the  issue  of  the  fraudulent  intent  of  the  accused  in  the  transaction 
on  triaL    Omission  to  so  charge  was  fundamental  error.    Burks  v,  8UUe^ 


AUTHENTICATION  OP.  PAPRES. 

When  original  papers  are  ordered  sent  up  with  the  transcript,  they 
should  be  forwarded  with  the  transcript,  and  their  identity  be  vwifled 
by  proper  certificate  of  the  clerk,  and  separately  fh>m  the  transcript 
Carroll  v.  State,  318. 
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B. 
BILL  OP  EXCEPTIONS. 
See  EviPBNCR,  23.  Exceptions,  2,  6. 

Practicb,  86.  Pjeiactiob  icr  thb  Court  of  Appsals,  8. 

••BODILY  INFIRMITY." 

Uoder  the  provisions  of  article  772  of  the  Code  ol  Criminal  Pro- 
oedare,  the  written  testimony  of  a  witness,  taken  at  the  ezauaining  trial 
of  the  accused*  can  be  read  in  evidence  *^hen.  by  reason  oi  aj<e  or  bod- 
ily infirmity,  such  witness  can  not  attend.*'  Under  this  rule  it  is  not 
essential  that  the  bodily  infirmity  shall  amount  to  a  permauent  disabil- 
ity. As  a  predicate  for  the  admission  of  the  written  testimony  on  the 
examining  trials  it  was  shown  in  this  ease  that  the  witness  was  at  home, 
in  another  county,  forty  miles  distant,  where,  at  the  time  of  the  trial, 
and  for  months  before,  he  had  been  confined*  to  his  bouse  from  the 
eff^  cts  of  an  attack  of  measles,  which  had  destroyed  one  of  his  eyes  and 
left  him  a  chronic  invalid,  with  constant  pains  in  his  head  and  palpita- 
tion of  the  heart,  ffeld,  that  in  admitting  the  written  testimony  in  evi- 
dence the  trial  court  did  not  enr.    CoUins  and  Idndly  v.  State,  141. 

BRANDS. 
See  llARKg  AND  Bra^hos. 

BURDEN  OP  PROOF. 
See  FoRMSR  Acquittal  and  Conviction,  7. 

1.  The  defense  interposed  to  this  prosecution  was  that  the  deeaafeft 
fired  the  fatal  shot  and  killed  herself.  Upon  that  issue  the  trial  court 
charged  as  follows:  •^If,  from  the  evidence,  yon  believe  that  Anna  Smith 
took  her  own  life,  and  that  the  fatal  shot  which  deprived  her  of  life  was 
not  fired  by  the  defendant,  but  by  her  own  hand,  or  by  any  othei  means 
than  the  act  of  the  defendant,  then  he  is  not  guilty,  and  yoa  should 
so  find.**  Held:  That  the  charge  was  erroneous  because  it  imposed  upon 
the  accused  the  burden  of  proving  his  innocence.  The  instruction  should 
have  been  to  the  eflfect  that  it  from  all  the  evidence,  the  jury  entertained 
a  reasonable  doubt  whether  the  defendant  killed  the  deceased,  or 
whether  the  deceased  killed  herself,  they  should  acquit  him.  Sham- 
berger  v.  State^  488. 

2.  Pro<^  of  the  non-age  of  the  accused  at  the  time  of  the  commis- 
sion of  the  offense  imposes  upon  the  State  the  burden  of  proving  that 
when  he  committed  the  offense,  if  he  did  commit  it>  he  understood  the 
nature  and  illegality  of  the  act.  This  proof  is  not  sufficiently  made  if 
the  State  merely  6hows  that  he  knew  the  difference  between  good  and 
evil,  or  that  he  was  possessed  of  the  intelligence  of  ordinary  boys  of  his 
age.  On  the  contrary,  it  must  be  affirmatively  shown  that  he  had  suffi- 
cient discretion  to  understand  the  nature  and  illegality  of  the  particular 
act  constituting  the  crime.    Carr  v.  State,  562. 

BURGLARY. 

1.  The  entry  of  a  room  or  house,  if  made  with  the  free  oonstnt  of 
the  proprietor  or  occupant,  is  not  a  burglarious  entry.  ISAmsr  v* 
State,  12. 
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2.    See  the  opinion  and  the  statement  of  the  ease  for  evidenee  i 
insaffldent  to  support  a  conviction  for  burglary  with  intent  to  oommit 
rape.    Id. 

8.  The  conviction  in  this  case  was  for  burglary.  It  was  had  under 
an  indictment  which  charged  conjointly  the  offenses  of  burglary  and 
theft  The  allegations  were  that  defendant  did  burglariously  enter  the 
house  with  the  intent  to  eommit  theft,  and  that  he  did  oommit  theft 
of  certain  personal  property.  The  indictment  proceeded  to  allege,  not 
the  elements  of  the  theft  which  it  charged  he  intended  to  commit,  but 
the  elements  of  the  theft  which  he  did  commit.  The  oontention  of  the 
appellant  is  that  the  indictment  is  insutBcient  to  8upi)ort  the  conviction 
for  burglary,  because  it  failed  to  allege  the  elements  of  the  intended 
theft.  Hisld^  that,  alleging  the  elements  of  the  theft  actually  com- 
mitted, the  indictment  is  sufficient  to  support  the  conviction  tat  bur. 
^laryl    WiUiama  v.  8tate,  69. 

4.  If  the  purpose  of  the  pleader  had  been  merely  to  charge  a  bur- 
glary with  intent  to  commit  an  offense,  and  not  to  charge  burglary  and 
the  actual  commission  of  the  offense,  then  the  indictment  would  be  insof- 
flcient  unless  it  alleged  the  elements  of  the  intended  offense.    Id. 

6.  The  rule  is,  that  if  burglary  and  theft  be  charged  in  the  sam6 
count,  and  the  party  charged  be  convicted,  the  theft  will  be  included  in 
the  burglary,  and  no  judgment  can  be  rendered  for  the  theft  In  such 
case^  however,  the  conviction  for  burglary  will  bar  a  subsequent  prose- 
eution  for  the  theft.    Id. 

6.  Indictment  for  burglary  by  force,  threats  and  fraud,  althoui^  it 
fails  to  charge  that  the  offeuse  was  committed  by  day  or  by  night,  will 
eupport  a  conviction  if  the  proof  shows  that  the  entry  was  effected  by 
actual  force  in  the  night  time  applied  to  the  building.  Note  the  ap- 
proval of  Carres  case,  19  Texas  Court  of  Appeals,  685,  and  Martin's  cass, 
1S1  Texas  Court  of  Appeals,  1.    Buchanan  v.  State,  195. 

7.  It  is  not  essential  that  the  State,  on  a  trial  for  burglary,  shall  prove 
the  non-consent  of  the  owner,  occupant  or  other  authorized  person  to 
the  entry.     Id.     . 

8.  The  occupancy  of  the  owner^s  agent  or  clerk  during  the  temporary 
absence  of  the  owner  is,  in  law,  the  CNCCupation  of  the  owner.  The 
trial  court,  therefore,  did  not  err  in  refu^ng  to  charge  the  jury  to  acquit 
if  the  evidence  showed  that  the  house,  when  entered,  was  in  charge  Of 
one  P.,  and  not  of  S.,  the  alleged  owner.    Id, 

9.  To  constitute  a  nocturnal  burglary,  under  the  statutes  of  this  State, 
the  house  must  have  been  entered  by  force*  threats  or  fraud.  The  indict- 
ment in  this  case  charges  that  the  defendant  **  did  by  force,  in  the  night 
time,  break  and  enter  the  house,''  etc.  Held,  that,  to  authorize  a  ood- 
Tiction,  under  this  indictment,  it  devolved  ui)on  the  State  to  prove  be- 
yond a  reasonable  doubt  that  the  accuFcd  entered  the  house  by  applying 
actual  **  force"  to  the  building.  In  failing  to  so  charge  the  jury,  and  in 
refusing  to  give  a  special  instruction  in  substantial  compliance  with  the 
rule  announced,  the  trial  court  erred.    Melton  v.  State,  387. 

10.  There  was  not  only  a  total  absence  of  evidence  on  this  trial  tend- 
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ing  to  show  an  entry  bybrfakisg^or  by  force,  as  alleged  in  the  indict- 
ment, bat  the  proof  wa»  ]K>sitive  that  the  entry  was  made  through  an 
open  door.  Heldy  iwstifflcieDt  to  support  the  conviction  for  burglary. 
11.  To  waosnt  an  inference  of  guilt  of  theft  from  the  circumstance  of 
possession  of  recently  stolen  property,  such  possession  must  be  personal 
and  exclusive;  must  be  unexplained,  and  must  involve  a  distinct  and 
conscious  assertion  of  property  by  the  defendant.  See  the  statement  of 
the  case  for  evidence  which,  under  this  rule,  is  held  insufficient  to  sup- 
port a  conviction  for  burglarious  theft.    Field  v.  State^  423. 

c. 

OARVING  OFFENSES. 
See  Former  Acquittal  and  Cokviotion,  8. 

CASES  DISTINGUISHED. 

1.  Note  distinction  between  this  and  CoUin^s  case,  16  Texas  Court  of 
Appeals,  274»  upon  the  rule  as  to  amendment  of  a  scire  facias.  Hutch- 
ings  V.  State,  242. 

2.  Note  distinction  between  this  and  Early's  case,  9  Texas  Court  of 
Appeals,  484,  upon  the  practice  controlling  the  qualification  of  special 
Judges.    Smith  v.  State,  290. 

CERTIFICATE  OF  TRANSFER 

The  law  does  not  require  that,  upon  the  transfer  of  an  indlotmen 
from  the  district  to  the  county  court,  the  oertiflcate  of  the  clerk,  certify- 
ing the  transfer,  shall  recite  that  such  indictment  was  signed  or  not 
signed  by  the  foreman  of  the  grand  jury  which  presented  it.    Eobinson 
V.  State,  4. 

CHALLENGE  TO  THE  ARRAY  AND  OTHERWISE. 

Under  an  established  rule  of  practice  in  this  State,  no  challenge  to 
the  array  of  jurors  selected  by  jury  commissioners  can  be  entertained. 
The  record  in  this  case  discloses  that,  at  the  previous  term  of  the  trial 
court,  the  term  being  then  limited  to  three  weeks,  the  court-  appointed 
jury  commissioners  to  select  jurors  to  serve  at  the  ensuing  term,  and  the 
said  commissioners  selected  jurors  to  serve  for  three  weeks.  After  the 
adjournment  of  the  said  previous  term  the  Legislature  enlarged  the  term 
of  the  trial  court  to  four  weeks;  and,  upon  the  assembling  of  court,  the 
trial  judge  appointed  conmiissioners  to  select  jurors  to  serve  at  the  next 
term,  and  caused  them  also  to  draw  and  select  jurors  to  serve  at  the 
fourth  week  of  the  then  term.  It  was  before  the  jury  thus  selected  to 
serve  during  the  fourth  week  that  the  accused  in  this  case  was  tried. 
His  challenge  to  the  array  was  based  upon  the  ground  that  the  jury 
was  not  selected  by  the  jury  commissioners  appointed  at  the  previous 
term  of  the  court.  Held,  that  the  challenge  was  properly  overruled. 
WiUiams  v.  State,  82. 
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CHANGE  OF  VENUE. 
ae€  Practios,  182. 

1.  Upon  his  arr&ignment  in  the  eriminal  district  eonrt  of  Harris 
eonnty,  in  which  court  the  indictment  was  presented,  the  accused  filed 
his  statutory  application  for  a  change  of  veoue,  which  the  trial  court 
awarded,  and  ordered  the  venue  changed  to  Galyeston  couuty.  The  ac- 
cused objected  that  the  venue  should  have  been  changed  to  the  district 
court  of  Fort  Bend  county,  as  the  nearest  to  Harris  county,  and  upon 
arraignment  in  the  crimiDal  district  court  of  Galveston  county  he  pleaded 
to  the  Jurisdiction  x>f  Fatd  court.  Held^  that  the  objection  was  futile, 
and  the  plea  to  the  jurisdiction  was  properly  overruled.  Note  the  opin. 
ion  for  the  approval  of  the  ruling  in  Bohannon's  case,  14  Texas  Ck>urt  of 
Appeals.  271,  to  the  effect  that  the  discretion  confided  to  district  Judges 
to  change  the  venue  of  their  own  motion  to  another  county  within  or  be- 
yond their  own  judicial  districts  is  a  judicial  and  not  a  personal  discre- 
tion, but  one  that  will  not  be  revised  unless  it  was  abused  to  the  preju- 
dice of  the  accused.     Woodson  v.  State,  158. 

2.  Change  of  venue  was  applied  for  by  the  aeeused  ui>on  an  affidavit 
setting  out  the  existence  of  such  prejudice  against  him  in  the  eoonty 
of  the  forum  as  would  deprive  him  of  a  fair  trial  This  affidavit  was 
met  by  the  State  by  affidavit  impeaching  the  means  of  knowledge  of 
the  compurgators  of  the  accused,  and  upon  this  issue  the  trial  court  per- 
mitted the  State  to  call  a  witness  and  ask  him  *Mf  there  was  sufficient 
prejudice  against  the  accused  in  Tarrant  county  to  prevent  a  fair  triaL^ 
The  defense  objected  to  the  question  as  not  pertinent  to  ^e  i«8ue.  Held, 
that  the  evidence  indicated  was  admissible  aa  bearing  upon  the  means  of 
knowledge  of  the  compurgators,  and  the  objeetkm  was  proi>erly  ow- 
ruled.    Henning  v.  iState,  SlCk 

CHARGE  OF  THE  COURT. 
Bee  Adultbrt,  4.  Murdsr,  25,  80,  85. 

BiJRDBN  OF  Proof.  Swindlino,  8. 

BVIDBROB.  86,  68,  70,  82.  Thbft,  88,  48,  51,  58,  80L 

FoneBBY,  2.  Ybrdiot,  1. 

FoRMBB  Conviction,  7. 

1.  The  duty  of  determining  whether  or  not  a  written  composition  is 
indecent  and  obscene  devolves  upon  the  court  and  not  upon  the  jury.  The 
composition  in  this  case,  as  set  out  in  the  indictment,  and  as  adduced  in 
evidence,  conaiBted  of  the  words,  **As8  hole  work.^  Held,  that,  in  con- 
struing such  composition  to  be  obdcene  and  indecent,  and  in  so  instruct- 
ing the  jury,  the  trial  court  did  not  err.    Smith  and  Coker  v.  State,  1. 

%  The  terms  ^'manifestly  designed  to  corrupt  the  morals  of  youth,^  as 
need  in  the  statute  (Penal  Code,  art.  843),  refer  to  the  intention  obtain- 
ing in  the  making  and  publication  of  the  composition;  i.  e.,  that  the  de- 
sign and  purpose  of  the  party  making  and  publishing  the  composition 
ynA  to  conrupt  the  morkls  of  youth.  The  said  terms  can  not  be  con- 
rtn;ied  to  mean  that  the  composition,  upon  its  face,  and  of  itself,  must 
manifestly  be  of  a  kind  to  corrupt  the  morals  of  youth.  The  charge  of  the 
Mai  court,  conforming  to  this  construction,  was  correct.    Id. 
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CHARGE  OP  THE  COTJRT^continued, 

8.  It  is  ODiy  when  the  error  in  the  charge  of  the  coart  is  fundamental 
or  when,  in  view  of  all  the  facts  in  the  case,  it  was  calculated  to  injure 
the  rights  of  the  defendant,  that  the  charge,  in  the  absence  of  a  proper 
bill  of  exceptions  or  of  a  requested  instruction,  will  be  revised.  Wil- 
Hams  V,  StaUy  17. 

4.  The  objection  urged  to  the  charge  in  this  case  was  that  it  is  funda- 
mentally defective,  in  that  it  did  not  explain  to  the  jury  the  meaning  of 
the  word  **break^  as  used  in  the  statute  defining  the  offense  of  breaking 
into  a  jail  to  rescue  a  prisoner— the  defense  contending  that  the  definition 
of  that  term  as  it  is  u^ed  in  the  statute  defining  burglary  is  insuiflcient 
as  applied  to  the  offense  of  jail  breaking;  and  further,  that  the  term  as 
used  in  the  latter  statute,  not  being  specifically  defined,  it  must  be  con- 
strued in  the  sense  in  witich  it  is  ordinarily  understood  in  common  lan- 
guage. Held,  that,  the  evidence  showing  that  the  appellant  entered  the 
lower  room  of  the  jail  by  unbolting  an  unlocked  door,  and  that  he  then 
forced  the  jailer,  at  the  point  of  a  pistol,  to  unlock  the  prison  cages,  was 
■utBcient  to  prove  such  a  breaking  as  is  contemplated  by  the  statute. 
Id. 

5.  See  the  opinion  and  the  statement  of  the  ease  for  evidence  on  a 
murder  trial,  which,  while  it  did  not  demand  a  charge  upon  the  law  of 
self  defense,  was  of  such  character  as  to  demand  a  charge  upon  the  law 
of  manslaughter.    Arrellano  v.  State,  48. 

6.  8ee  the  opinion  and  the  statement  of  the  case  for  evidence  adduced 
on  n  trial  for  assault  with  intent  to  murder  Tield  not  to  demand  of  the 
trial  court  a  charge  upon  the  law  of  manslaughter,  or  upon  the  law.  of 
aggravated  assault.    Granger  v.  State,  45. 

7.  The  trial  court  in  this  case  submitted  to  the  jury  the  competency 
of  the  confession  as  evidence,  and  in  the  same  connection  charged  them 
that  it  could  be  considered  as  evidence  if  the  accused  made  statements 
therein  relating  to  the  commission  of  the  offense  which  were  otherwise 
found  to  be  true.  Held,  that  the  charge  was  erroneous,  because  unau- 
thorized by  any  evidence  in  the  case;  and  that  the  error,  though  imma- 
terial, necessitates  the  reversal  of  the  judgment,  inasmuch  as  exception 
was  reserved  at  the  time  of  the  trial.    Gentry  v.  State,  80. 

8.  The  correctness  of  a  charge  of  the  court  is  to  be  tested  by  its  suffi- 
dency  as  a  whole.  Murder  of  the  first  degree  was  the  only  grade  of 
homicide  presented  by  the  evidence  in  this  case.  It  was  objected  that 
the  charge,  in  applying  the  law  of  express  malice  to  the  facts  in  proof, 
was  too  general  as  to  the  design  to  kill,  inasmuch  as  it  did  not  limit 
it  to  the  particular  design  to  kill  the  deceased.  Held,  that,  in  view 
of  the  charge  as  a  whole,  the  objection  was  hyperoriticaL  Heard  «. 
iStottf,  108. 

9.  It  is  only  when  the  inculpatory  proof  is  wholly  circumstantial 
that  the  trial  court  is  required  to  charge  the  law  of  circumstantial  evi- 
dence.   Id. 

10.  See  the  statement  of  the  case  for  evidence  Tield  sufficient  to  support 
a  conviction  for  murder  of  the  first  degree.    Id. 

11.  While  the  statute  makes  a  recorded  brand  admissible  as  evidence 
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of  owoer>hip,  the  suitate  does  not  make  it  prima  facie  proof  of  owner- 
ahlp,  aod  it  can  be  considered  only  as  any  other  evideoce  before  the 
Jury  could  be  coosldered.  To  have  given  a  requested  charge  upoD  the 
effect  of  such  evideoce  would,  therefore,  have  been  to  give  a  charge  upon 
the  weight  of  evidence,  which  the  trial  court  properly  refused  to  do. 
Alexander  v,  iStaU,  126. 

12.  To  coDstitute  an  assault  with  intent  to  murder,  it  must  appear,  1, 
that  an  assault,  coupled  with  an  ability  to  commit  a  battery,  was  com- 
mitted; and,  2,  that  at  the  time  there  existed  in  the  mind  of  the  offender 
a  specific  intent  to  kilL  See  the  opiaion  for  a  state  of  case  demandiog 
of  the  trial  court  a  charge  in  harmony  with  the  rule  stated,  and  note  the 
statement  of  the  case  for  evidence,  which,  however  suflScient  to  establish 
an  assault  with  intent  to  alarm,  is  insufficient  to  support  a  conviction 
for  assault  with  intent  to  murder.    McCulUmgh  v,  8tate^  128. 

18.  See  the  opinion  and  the  statement  of  the  case  for  the  cireum- 
stances  under  wh'ch  the  trial  court,  on  a  trial  for  murder,  should  have 
charged  the  jury  in  conformity  with  article  612  of  the  Penal  Code, 
whidi  declares  that  **  the  instrument  or  means  by  which  a  homicide  is 
committed  are  to  be  taken  into  coosideration  in  jodgiog  of  the  intent 
of  thd  party  offending.  If  the  instrument  be  one  not  likely  to  produce 
death,  it  is  not  to  be  presumed  that  death  was  designed,  unless,  fTom  the 
manner  in  which  it  was  used,  such  intention  evidently  appears.**  Wi^ 
oUv.  State.  U7. 

li.  To  the  rale  that  a  confession  is  inadmif  sible  if  made  by  an  aceosed 
when  in  arrest,  unless  made  after  warning  that  the  same  will  be  used  as 
evidence  against  him,  there  is  an  exception  when  the  confession  com- 
prehends a  statement  of  facts  ^found  to  be  true,  and  which  conduce  to 
establish  his  guUt.^*  InasAiuch  as  the  confession  of  lindly,  which  was 
made  during  his  confinement  in  jail,  and  in  the  absence  of  Collins, 
though  made  without  warning,  comprehended  a  statement  of  facts  found 
to  be  true,  and  which  conduced  to  the  establishment  of  guilt.  It  was, 
upon  the  Joint  trial  of  Collins  and  Lindly,  admissible  as  against  Lindly, 
but  not  as  against  Collins.  The  trial  court,  however,  iustracted  the  jury 
that  the  confessions  could  not  be  considered  as  evidence  against  Collins; 
wherefore  it  is  held  that  the  action  of  the  court  upon  the  question 
raised  on  the  confession  was  correct.    CoU^m  and  Lindly  v.  JState^  141. 

15.  In  ord^  to  constitute  the  accused  a  principal  in  the  crime  of  theft, 
it  devolves  upon  the  State  to  establish  his  complicity  in  the  original 
taking.  In  view  of  the  evidence  in  this  ease,  and  of  the  refusal  of  a 
charge  based  upon  it,  the  failure  of  the  trial  court  to  apply  this  doctrine 
to  the  case,  in  so  far  as  it  concerned  the  defendant  lindly,  was  error.  Id. 

16.  The  trial  court  having  admitted  in  evidence  the  indictment  against 
C.  for  burglary,  and  the  judgment  rendered  upon  that  trial,  should,  in 
the  charge  to  the  jury,  have  limited  and  restricted  the  jury  to  the  legiti- 
mate purpose  of  such  testimony.  This  omission  in  the  charge  was  fatal 
error.    Littl^ld  v.  StaU,  167. 

17.  The  prosecution  in  this  case  was  for  perjury,  alleged  to  hav^  been 
ooonmitted  by  the  accused  when  be  testified  at  the  trial  of  ooe  WilliaiDS 
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for  aMAQH  to  murder.  Upon  the  introdnctfon  of  one  Moore  ae  a  wft- 
DMB  for  the  defense,  in  the  present  ease,  the  State  offered,  and  was  per- 
mitted, over  the  defendant's  objection,  to  read  in  evidenee  an  indictment 
then  pending  against  the  said  Moore,  wherein  the  said  Moore  was  charged 
with  perjury  npon  the  same  trial  as  that  in  which  the  defendant  is 
barged  to  have  committed  perjnry.  Held  that,  though  the  indictment 
was  not  admissible  to  impeach  Moore*s  competency  as  a  witness,  it  was 
admissible  as  matter  going  directly  to  his  credibility,  and  as  tending  to 
ahow  a  motive  for  his  testimony  in  this  particular  case.  Being  admis- 
sible for  these  purposes,  it  was  not  incumbent  on  the  trial  judg^,  in  his 
charge,  to  limits  and  restrict  it,  inasmuch  as  it  did  not  jbend  to  exercise 
«  wrong,  undue  or  improper  influence  upon  the  jury  as  to  the  main 
Issue.    Braton  v.  State,  170. 

18.  Upon  the  issue  of  insanity  interposed  as  a  defense  to  a  prosecution 
for  murder,  the  trial  eourt.  after  haviog  instructed  the  jury  that  every 
man  is  supposed  to  be  sane  and  reei)onsible  for  his  acts,  until  the  con- 
trary is  shown  to  the  satisfaction  of  the  jary,  instructed  them  In  a  sub- 
eequent  paragraph  that  the  burden  of  proof  was  upon  the  defehdant  to 
establish  his  insanity.  The  objection  xirged  is  that  the  paragraphs  re- 
ferred to  make  the  presumption  of  sanity,  and  the  burden  of  proving 
insanity  too  prominent.  Held,  that  the  objection  is  without  merit,  in 
Tiew  of  the  entire  charge.    Massingale  v.  State,  181. 

19.  The  occupancy  of  the  owner's  agent  or  clerk  during  the  tempcwary 
jibsence  of  the  owner  is,  in  law,  the  occupation  of  the  owner.  The 
trial  court,  therefore,  did  not  err  in  refusing  to  charge  the  jury  to  acquit 
if  the  evidence  showed  that  the  house,  when  entered,  was  in  charge  of 
-oiie  P.,  and  not  of  S.,  the  alleged  owner.    Id, 

SO.  Charge  of  the  court  upon  a  trial  for  assault  to  rape  instructed  the 
jury  that  **the  law  provides  that  any  person  shall  assaxdt  a  woman 
with  the  intent  to  commit  the  offense  of  rape,  he  shall  be  punished,** 
•etc;  the  error  eomplained  of  being  the  omission  of  the  wonl  **if  **  be- 
tweeen  the  words/* that**  and  **any.**  Held,  that  the  omission  is  im- 
material in  view  of  another  paragraph  of  the  charge  which  properly 
•deflnes  the  offense.  McCUateland'O.  State,  202. 

21.  The  eourt  charged  the  jury  that  '^e  use  of  any  unlawful  vio- 
lence offered  to  another  with  intent  to  injure,**  ete.,  the  objection  urged 
being  to  the  use  of  the  word  *' offered**  instead  of  the  statutory  words 
**upon  the  person,**  in  defining  assault  and  battery.  The  defenses  inter- 
posed were  alibi,  fabricated  accusation,  and  that  the  acts  charged 
.against  the  accused,  if  proved,  would  not  show  an  intent  on  his  part  to 
rape.  Whether  or  not  the  acts  of  the  defendant  constituted  an  assault 
and  battery  was  not  an  issue  of  the  case,  and,  under  such  circumstances, 
it  is  held  that  the  substitution  of  the  word  ** offered**  for  the  words 
^  upon  the  person  **  was  not  error  to  the  prejudice  of  the  accused.    Id. 

22.  However  erroneous  a  charge  of  the  court  may  be,  if  it  redound- 
to  the  benefit  of  the  accused  he  can  not  be  heard  to  complain.    Id. 

28.    Intent  is  a  condition  of  the  mind  which  may  be  evidenced  by  ou 
'ward  aetfl  or  words  spoken.    The  evidence  in  this  case  shows  that  after 
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the  apparent  abandoni^ent  of  the  dispute,  aod  after  the  deoeaeed  had 
pat  away  his  pistol,  and  started  to  leave,  bat  before  he  actually  left  the 
groand,  the  accased,  displaying  his  pistol,  said :  ''  We  had  as  well  settle 
this  thing  now,^*  and  almost  immediately  fired  upon  deceased.  The  de- 
fease claims  that,  in  charging  upon  the  legal  consequeooes  of  the  renewal 
of  the  difficulty  by  the  accused,  the  court  erred  in  failing  to  instract 
the  jury  that  they  might  inquire  into  the  intent  of  the  accused  in  le- 
newiog  it.  Held^  that  the  proof  in  question  manifested  the  intent,  and 
was  undisputed;  wherefore  there  was  no  issue  requiring  such  an  instruc- 
tion.   Allen  V.  State,  216. 

24.  l^ote  the  opioicn  for  a  state  of  proof  under  which,  in  charging  the 
jury  upoo  the  right  of  the  accused  to  act  upoo  the  appearance  of  danger, 
the  trial  court  did  not  err  in  instructing  only  upon  the  lippearance  of  reai 
digger.    Id. 

25.  Felonious  intent  is  the  essential  ing^dient  of  theft,  and,  to  oon- 
stitute  that  offense,  the  takiog  must,  in  the  first  instance,  have  been 
fraudulent,  and  if  the  possession  be  obtained  lawfully,  oo  subsequent  ap- 
propriation, however  fraudulent  the  inteat,  will  bufflce  to  constitute  the 
taking  theft,  unless  such  lawful  possession  was  obtained  by  means  of 
false  pretext,  or  with  the  frauduleat  intent,  at  the  very  time  of  the  tak- 
ing, to  deprive  the  owner  of  the  value  of  the  property  and  appropriate 
the  same  to  the  use  and  benefit  of  the  tak<>r.  See  the  opinion  for  a  re* 
quested  charge,  which,  harmoniziog  with  this  doctrine,  was,  in  view  c^ 
the  facts  in  proof,  erroneously  refused.    GfueH  v,  State^  235. 

26.  Note  a  case  in  which  the  trial  court  should  have  given  in  charge 
to  the  jury  the  established  doctrioe,  that,  *'in  cases  where  there  is  evi- 
dence from  which  the  jury  might  infer  that  the  takiog  was  not  fraudu- 
lent, it  is  the  right  of  the  defendant  to  have  them  clearly  instructed  as 
to  the  distinct ionbet ween  trespass  aad  tbeft.^    Id. 

27.  The  evidence  oo  a  murder  trial  disclosed  that  for  a  period  long  an- 
terior to  the  homicide  the  deceased  was  at  enmity  with  the  accused;  that 
he  had  repeatedly,  without  apparent,  prolmble  or  reasonable  cau^e, 
charged  the  accused  with  a  felony;  that  he  had  threatened  to  kill  the 
accused;  that  he  had  conspired  with  one  T.  to  kill  the  accused,  and  that, 
at  the  time  of  the  homicide,  he  was  acting  together  with  T.  in  pursu- 
ance and  furtherance  of  said  conspiracy;  that  he  and  T.  made  an  on- 
successful  attempt  on  the  night  before  the  homicide  to  induce  othw 
parties  to  co-operate  with  them  io  the  murder  of  the  accused  on  that 
night,  of  which  effort  on  the  part  of  the  deceased  and  T.  the  accused, 
on  the  same  night,  was  informed;  that  on  the  next  mornlog,  immedi- 
ately after  a  conference  with  T.,  the  deceased,  armed  with  a  pistol,  ac- 
costed the  accused  and  again  charged  him  with  the  felony;  that  the 
accused  thereupon  demanded  that  the  charge  be  retracted  by  the  dr 
ceased,  when  the  deceased  placed  his  right  hand  to  his  right  side  (where 
his  pistol  was  afterward  found),  and  the  accused  fired  the  fatal  shot 
Held,  that  the  evideace  fairly  raised  the  issue  of  self  defense,  and  author- 
ized the  court  to  charge  the  jury  upon  that  issue;  but  that,  as  there  was 
no  evidence  tending  to  show  that  the  accused  had  forfeited  his  right  of 
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self  defense  by  seeking  and  provoking  the  difficulty,  the  charge  upon 
that  issue  was  not  authorized  by  the  proof,  was  prejudicial  to  the  ac- 
cused, and  was,  therefore,  erroneous.     Tillery  v,  State^  251. 

28.  The  rule  prescribing  the  extent  to  which  a  person  in  emergency  is 
authorized  to  act  upon  appearances  of  danger  is  as  follows:  If,  from  tne 
standpoint  of  the  slayer,  it  reasonably  appeared  to  him,  from  the  cir- 
eumstances  of  the  case,  that  the  danger  existed,  and  he  acted  under  tne 
reasonable  belief  that  it  did  exist,  he  was  justified  in  defending  against 
it  to  the  same  extent,  and  under  the  same  rules,  as  if  the  danger  had 
been  real.  The  charge  in  thin  case  was  erroneous,  in  that  it  lin\ited  such 
right  of  the  accused  to  his  honest  "belief  tliaX  he  was  in  danger,  and  er- 
roneously made  this  idea  prominent  by  reiteration.    Id. 

29.  The  charge  of  the  court  is  otherwise  erroneous  in  that  the  instruc- 
tion relating  to  the  threats  uttered  by  the  deceased  against  the  accused 
is  disconnected  from  that  portion  of  the  charge  which  relates  to  self  de- 
fense, whereas  it  should  have  formed  a  part  of  the  instruction  on  the  law 
of  self  defense,  and  should  have  been  given  in  immediate  connection 
with  that  iFsue.    Id, 

SO.  See  the  opinion  and  the  statement  of  the  case  for  evidence  on  a 
murder  trial  held  not  to  raise  the  issue  either  of  manslaughter  or  of  self 
defence;  wh«»refpre  the  trial  court  properly  refused  to  instruct  the  jury 
upon  those  questions.     Brookn  v.  8tate,  274. 

81.  To  constitute  a  nocturnal  burglary,  under  the  statutes  of  this  State, 
the  house  must  have  been  entered  by  force,  threats  or/raud.  The  indict- 
ment in  this  case  charges  that  the  defendant  ''did  by  force,  in  the  night 
time,  break  and  enter  the  houFe,^'  etc.  Held,  that,  to  authorize  a  con- 
▼ietion,  under  this  indictment,  it  devolved  upon  the  State  to  prove  be- 
yond a  reasonable  doubt  that  the  accused  entered  the  house  by  applying 
actual '**  force''  to  the  building.  In  failing  to  so  charge  the  jury,  and  in 
refusing  to  give  a  special  instruction  in  substantial  compliance  with  the 
rule  announced,  the  trial  court  erred.    Melton  v.  State,  287. 

82.  The  first  count  in  the  indictment  in  this  case  charged  a  rane  upon 
a  female  over  the  age  of  ten  years,  and  the  Fccond  count  charged  a  rape 
upon  a  female  under  the  age  of  ten  years.  Under  preponderating  proof 
of  consent  au'i  non-penetration,  but  conflicting  proof  as  to  the  age  of 
the  female,  the  trial  court  charged  the  jury  as  follows:  **But  if  yon 
believe  from  the  evidence  that  th^^re^  was  not  such  penetration;  but  that 
defendant  made  an  assault  upon  Hattie  Gray,  not  with  intent  to  commit 
rape  upon  her,  but  with  intent  to  have  sexual  interconrse  with  her,  with 
her  consent,  then  you  will  find  the  deft'ndant  guilty  of  an  aggravated 
assault, ''  etc.  Held,  abstractly  correct,  but,  in  view  of  the  evidence, 
erroneous  in  that  it  did  not  direct  an  acquittal  if  the  jury  believed  from 
the  evidence  that  the  female  consented  to  the  sexual  act,  and  was  over 
the  age  of  ten  years.    Taylor  v.  State,  299. 

88.  Upon  the  issues  of  rape  and  consent  the  trial  court  charged  the 
Jury  as  follows:  **  If  you  believe  from  the  evidence  that  the  defendant 
did,  as  charged,  have  carnal  knowledge  of  the  said  Hattie  Gray,  but 
liAT6  a  reasonable  doubt  whether  such  carnal   knowledge  was  ob- 
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talned  with  her  eoDMat,  the  defeadaat  should  be  aequitled  val&m  yon 
believe  beyond  a  reMonable  doabt  Uiat  HatUeCtey  wa«  under  ten  years 
of  ace;  in  which  event  ooneent  makes  no  diflerenee.^  JM(2,  that  the 
ehaxge,  in  view  of  the  evidence  which  clearly  disproved  oamal  knowl- 
edge, was  erroneoas  because  it  rested  the  defendant's  right  to  acquittal 
upon  a  hypothesis  eliminated  by  the  proof.    Id. 

34.  The  charge  is  otherwise  erroneous  in  that,  under  the  proof,  it 
fkiled  to  instruct  the  Jury  in  substance,  that  defendant  should  be  ac- 
quitted of  assault  to  rape  or  aggravated  assault  if  the  female  was  not 
under  the  age  of  ten  years  and  consented  to  the  act  of  the  defendant.  Id, 

85. '  The  evidence  presentiog  only  the  conflicting  theories  of  murder  of 
the  first  degree  on  the  one  hand,  and  perfect  self  defense  on  the  other, 
the  trial  Judge  oorrectly  confined  h|e  charge  to  those  two  issues,  and 
properly  refrained  fh>m  charging  upon  murder  of  the  second  degree 
and  manslaughter.  See  the  statement  of  the  case  for  evidence  held 
sufficient  to  support  a  conviction  for  murder  of  the  first  degree.  JSettninff 
V.  State,  816. 

86.  While  it  was  competent,  in  a  prosecution  for  attempting  to  pass  a 
forged  instrument,  for  the  State  to  prove  that  the  accased  attempted 
to  pass  the  same  forged  instrument  to  another  than  the  person  alleged 
in  the  indictment,  and  at  another  time  and  place,  it  was  incumbent  on 
the  court  to  charge  the  jary  that  such  evidence  was  admissible  only 
upon  the  issue  of  the  fraudulent  intent  of  the  accused  In  the  transacticm 
on  triaL  Omission  to  so  charge  was  fundamental  error.  Burks  i».  State^ 
882. 

87.  The  evidence  in  this  case  showed  that  the  house  in  which  the  plaj" 
ing  was  done  was  a  private  residence,  but  that  it  had  been  frequency 
resorted  to  for  the  purpose  of  gaming.  Under  this  evidence.  tJke  trial 
court  instracted  the  Jury  that,  if  the  said  house  was  *'used  commonly 
and  exclusively  for  the  purpose  of  gaming,  defendant  would  be  guilty, 
even  though  the  house  was  a  private  rebidence.^'  Held^  that  the  instruc- 
tion was  erroneous;  and  that,  as  the  evidence  shows  that  the  house  was 
a  private  residence,  it  does  not  support  the  convlcyon.  Borderu  e.  SUUe^ 
888. 

88.  The  evidence  in  this  ease  tending  to  support  the  defense  that  the 
accused  killed  the  alleged  stolen  animal  by  d^eotion  of  his  employer,  the 
charge  of  the  court  was  erroneous  in  not  instructing  the  Jury  that  if 
they  believed  that  the  accused  took  the  said  animal  by  direction  of  his 
employer,  for  the  use  and  benefit  of  his  employ^*,  belicTingat  the  time 
that  his  saiid  employer  owned  or  bad  a  right  to  appropriate  the  animal, 
then  the  accused  would  not  be  guilty  of  theft,  because  of  the  absenee  of 
the  f^raudulent  intent.    Myers  v  8taU,  834 

89.  Evidence  which  tended  to  show  that  the  purported  drawer  of  the 
alleged  forged  instrument  authorized  the  accused  to  write  and  sign  it 
demanded  an  affirmative  charge  to  the  effect  that  if  the  Jury  believed 
sueh  to  be  the  fact,  or  had  a  reasonable  doubt  on  the  question,  they 
should  acquit.     Williams  f>.  State,  342. 

40l    Purchase  of  the  animal  was  the  defense  intetposed  to  Ute^  pvosecu- 
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tioB  for  the  thaft  of  the  mme^  and,  the  defendant  faaving  prod^ead  evi- 
dence tending  to  eati^lish  that  defeose,  be  was  entitled  to  an  aflbmative 
charge  instmeting  the  jury  to  the  eifeot  that  if  they  believed  from  the 
OTidenee  that  the  defendant  parchaeed  the  aaimal,  or  if,  from  tha  evi- 
denoe  aa  to  the  pnrobaae,  they  entertained  a  reasonable  doabt  that  he 
stole  the  animal,  they  mnst  aeqoit  him  of  the  charge  of  theft  The  re- 
f  naal  of  a  special  chaige  embodying  the  rule  as  stated  was  error.  Boy  v. 
SMe,Wi9 

41.  The  proof  in  this  ease  raieing  the  qaestions  whether  or  not  the 
accnsed  intended  to  kill  the  deceased,  and  whether  or  not  the  means 
need  were  in  their  nattire  calculated  to  produce  death,  the  trial  court. 
should  have  given  to  the  Jury  instructions  appropriate  to  those  issues. 
Thompson  v.  State,  888. 

42.  If  the  evidence  on  a  trial  for  murder  raises  the  issue  of  self  defense, 
the  accused  is  entitled  to  a  charge  upon  that  issue  direct  and  affirmative 
in  character.  See  the  statement  of  the  cas^  for  a  charge  upon  self  de- 
fence Tield  insufficient  because  negative.    Id, 

48.  With  respect  to  the  presumption  arising  from  the  possession  of  re 
cently  stolen  property,  the  trial  court  charged  the  Jury  as  follows :  *'If 
a  person  is  found  in  posseision  of  property  recently  stolen,  and  if  the  cir- 
camstances  are  such  as  call  upon  him  for  an  explanation,  and  he  fails  to 
give  any  explanation  of  such  possession,  then  these  facts  would  anther iz** 
his  conviction,  if  a  presumption  of  guilt  has  arisen  in  the  minds  of  the 
Jury  from  such  f^ets.^  Jffeld  erroneoas,  as  being  a  charge  upon  tije 
weight  of  evidence  See  the  opinion  in  extenso  for  the  correct  rule  apou 
the  subject.    Stockman  t.  State,  887. 

44.  Possession  of  stolen  property,  whether  recent  or  remote,  is  a  cir- 
cumstance admissible  in  evidence,  to  be  considered  by  the  Jury  in  con- 
nection with  the  other  proof  in  the  case.  But  to  warrant  the  inferen«3e 
of  gailt  from  the  possession  alone,  the  possession  mu^t  be  a  personal  one; 
must  be  recent  and  unexplained,  and  mnst  involve  a  distinct  and  con- 
scious assertion  of  claim  by  the  poasessor.  Note  the  opinion  for  a  state 
of  proof  to  which  this  rule  applies;  wherefore,  in  refusing  a  special  change 
in  harmony  with  the  principle,  the  trial  court  erred.  Moreno  f>.  State.  401. 

45.  But  note  that,  in  this  caae,  even  had  the  charge  been  glveo,  the 
evidence  would  not  support  a  conviction,  because  recent  poMe)>sion 
alone,  without  an  opportunity  to  explain,  will  not  authorize  a  verdict  of 
guilty.  Had  the  special  charge  been  given,  the  evidence  would  stil)  have 
demanded  the  award  of  a  new  trial.    Id. 

46.  The  factum  probandum  of  thefts  as  that  offense  is  defined  by  ou  - 
statute,  is  the  taking  of  the  p  <»perty.  If  the  taking,  being  the  main 
fkct  in  issue,  is  not  directly  attested  by  an  eye  witness,  but  is  proved  as  a 
matter  of  inference  from  other  facts  in  evidence,  the  ease  rests  wholly 
upon  circumstantial  evidence,  and  the  failure  of  the  trial  court  to  give 
in  charge  to  the  Jury  the  law  of  circumstantial  evidence  is  material 
error.    Crotoell «.  State,  404 

47.  The  corpus  delicti  of  theft  can  not  be  established  by  the  UMorrob- 
orated  teatlmony  of  an  accomplice,  but  upon  that  lasoe  the  aoeomplice 
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CHARGE  OP  THE  COVRT-continued. 

must  be  corroborated  by  other  evidence  tending  to  show  the  commitBion 
of  the  offeDse,  and  the  defendant's  connection  with  the  commiBsion  of  the 
■ame.  It  will  not  safBce  to  corroborate  such  testimony  only  to  the  extent 
of  connecting  the  defendant  with  the  commission  of  an  act  alleged  to  be 
an  offence.  In  this  cafe  the  ownership  of  an  animal  alleged  in  the  in- 
dictment was  proved  only  by  the  uncorroborated  testimony  of  the  ac- 
complice. Held,  insufficient  on  the  issue  of  ownership,  and,  theref<ve, 
inMifficient  to  support  the  conviction.    Id, 

48.  See  the  statement  of  the  case  for  a  charge  of  the  court  upon  ac- 
complice testimony  Tield  erroneous,  because  it  applies  the  law  too 
broadly  to  the  facts  of  the  case,  and  does  not,  as  it  should,  require  the 
corroboration  of  the  accomplice  to  be  as  to  facts  tending  to  show  the 
commission  of  an  offense,  and  the  defendant's  connection  with  such 
commission.    Id. 

49.  The  charge  in  this  case  is  otherwise  erroneous  in  that  it  instructs 
the  jury  that  the  killing  of  the  animal  constituted  the  offease,  whereas, 
tne  taking  (if  any)  of  the  animal  conf<tituted  the  offence.  Moreover,  the 
fact8  demanded  that  the  charge  should  submit  to  the  Jary  whether  the 
witness  M.  was  an  acc4>m'plioe,  ami  in  omitting  to  do  so,  and  in  refusing 
the  defendant's  requested  instruction  upon  the  subject,  the  trial  court 
erred.   Id, 

50.  Charge  of  the  court  instructed  the  Jury  to  '^ilnd  the  defendant 
guilty  if  be  ard  Homer  Smith  were  acting  tc^getlier  fraudulently,  and 
the  horses  were  taken  by  either  of  them."  Held,  erroneous.  The  charge 
should  have  l>en  to  the  effect  that,  to  constitute  the  defendant  a  prin- 
cipal in  the  theft,  he  must  have  taken  the  horses  himsetf,  or  mui»t  have 
acted  together  with  Homer  Smith  in  committing  the  thefts  knowing  at 
the  time  the  fraudulent  intent  of  snitl  Smith,  and,  if  not  present  with 
Smith  at  the  time  of  the  commission  of  th«^  theft  by  said  Smith,  must 
have  been  actiDg  with  him  at  the  very  time<»f  th^  commission  of  said 
theft  in  pursuance  of  a  corotuon  desi^'M  existing  uetweeu  them  to  com. 
mit  the  theft.    Genti-y  v.  State,  478. 

51.  It  devolves  upon  the  btate,  in  a  pr  secuti'  n  for  theft,  to  prove  the 
name  of  the  owner  of  the  alleged  stolen  proi>er  >  as  it  is  alleged  in  the 
indictment.  The  given  URme  may  be  all*  ged  by  initials;  and,  though  a 
variance  between  the  middle  initial  as  alicifed  and  as  proved  will  be 
immaterial,  a  varii^nce  as  to  the  first  initial  letter  of  the  given  name  will 
be  fatal,  unless  it  be  proved  that  the  owner  was  known  as  well  by  the 
name  alleged  as  by  the  name  proved.  The  indictment  alleged  the  name 
of  the  owner  in  this  case  to  be  N.  J.  S.,  and  the  proof  showed  the  name 
to  be  M.  J.  S.  The  trial  court  charged,  in  substance,  that  if  the  jury 
believed  M.  J.  S.  to  be  the  persou  named  in  the  indictment  as  N.  J.  8., 
the  proof  of  ownership  would  be  sufficient.  Held^  erroneous.  WiUiiV. 
State,  487. 

52.  In  regulating  the  right  to  take  life  in  necessary  self  defense,  the 
code  of  this  State  establishes  an  essential  distinction,  based  upon  the 
nature  and  severity  of  the  unlawful  attack,  and  discriminates  it  into  two 
elasses.    The  first  da&s,  regulated  by  at  tide  570  of  the  Penal  Code,  com- 
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CHARGE  OP  THE  COJJRT— continued, 

prises  all  cases  in  which,  from  the  acts  of  the  assailant  or  his  words 
eonpled  therewith,  it  is  reasonably  apparent  that  his  intent  is  to  marder 
6r  do  serious  bodily  harm,  in  which  case  the  assaulted  party  may  law- 
fally  slay  his  aggressor  while  he  is  committing  the  offeose,  or  when  he 
has  done  some  act  evidently  showing  his  intention  to  commit  it.  The 
second  class,  regulated  by  article  672  of  the  Penal  Code,  comprises  tb'>s* 
oases  in  which  the  purpose  or  intent  reasonably  indicated  by  the  unU^- 
fal  and  violent  attack  is  other  than  those  above  mentioned.  The  proof 
on  this,  as  on  the  former  trial  of  this  case,  shows  that,  if  the  deceased 
'  made  any  attack  on  the  accused,  it  was  a  marderou^  attack  which 
came  clearly  within  the  provisions  of  article  670  of  the  Penal  Code,  and 
there  was  no  evidence  whatever  tending  to  show  a  milder  attack.  In 
this  state  of  the  proof,  the  trial  court  erred  in  charging  the  provisions 
of  article  673,  because  such  charge,  being  unauthorized  by  the  proof, 
was  calculated  to  confute  and  mislead  the  jury.  Note  the  opinion  for 
the  approval  on  the  subject  of  Orman^s  case,  22  Texas  Court  of  Appeals, 
^04,  and  Kendall's  case,  8  Texas  Court  of  Appeals,  669.  Orman  v.  StcUe, 
496. 

63.  Any  condition  or  circumstance  which  is  capable  of  creating  sadden 
passion,  rendering  the  mind  incapable  of  cool  reflection,  may  be  **ade- 
quate  cause,*'  and  where  the  evidence  shows  a  number  of  conditions  or 
eircumstances  tending  either  singly  or  collectively  to  show  '^adequate 
cause,*'  the  jury  should  not  be  restricted  by  the  charge  to  a  considera- 
tion of  a  single  condition  or  circumstaDCCf  but  should  be  directed  to 
consider  th^m  all  in  determining  the  question  of  **adequate  cause.''  The 
proof  in  this  case  shows  (besides  insulting  language  used  by  the  deceased 
about  the  mother  and  sister  of  the  defendant)  that  the  deceased,  for  sev- 
eral hours  preceding  the  killing,  was  searching  for  the  defendant  with 
the  avowed  intention  of  killing  him  on  sight,  and  that  he  was  armed 
with  a  pistol  with  which  he  declared  his  intention  to  kill  the  defendant. 
Held:  That,  in  confining  the  ^^adequate  cause''  to  the  insulting  language, 
«nd  in  failing  to  submit  to  the  jury  whether  the  said  acts  and  threats  of 
the  deceased  (which  were  proved  to  have  been  communicated  to  the 
defendant),  of  themselves,  or  in  connection  with  the  insulting  language, 
were  not  * 'adequate  cause,"  the  charge  of  the  court  on  the  isbue  of  man- 
slaughter was  erroneous.    Id, 

64    See  the  'statement  of  the  case  for  a  charge  of  the  court  on  the 
principle  of  ''cooling  time,"  held,  erroneous  because  not  authorized  by 
•   the  proof.    Id. 

66.  When,  as  in  this  case,  the  evidence  on  a  trial  for  theft  tends  to 
show  a  voluntary  return  of  the  stolen  property  by  the  accused  to  the 
owner,  within  a  reasonable  time,  and  before  prosecution  has  been  insti- 
tuted, it  devolves  upon  the  trial  court  to  charge  the  jury  upon  the  law 
Applicable  to  such  defense.  See  the  statement  of  the  case  in  Guest  v. 
The  State,  ante,  page  286,  for  evidence  Tield  to  raine  the  issue  of  a  volun- 
tary return  of  the  alleged  stolen  property,  within  the  statutory  mean- 
ing of  that  defense.     €fuest  v.  State,  630. 

66.    Seethestatemsntof  the  case  in  Guest  V.  The  State,  ante,  page  286, 
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ftNTAisUtoof  prooT  under  which  the  trial  eewt  ahould  b«v6k. 
the  Jury  with  nte«iiM  to  the  law  appUoable  to  a  d^ondaiit^s  .,„.,.„ 
tioa  of  his  poMaMion  of  stolui  property,  made  when  his  poiinwien  wa» 
flrrt  ehaUenged.  In  refusing  the  epeeial  charge  upon  the  eal^eet  le- 
qoested  by  the  accused,  the  trial  court  erred.    Id, 

57  With  respect  to  the  testimony  of  a  State's  witnen,  tbetrial  eonrt 
charged  the  Jury  as  follows:  '*In  contemplation  of  oar  law  with  r^er 
ence  to  aecomplice  testimony,  the  court  charges  yon  that  John  Thames^ 
the  witness  introduced  by  the  State,  is  an  accomplice  with  the  defend- 
ant,"*  etc  Held:  Error,  becaase  the  said  diarge  was  tantamoont  to  an 
instructidi  to  the  Jury  that  defendant  was  guilty  as  well  as  Thomas. 
The  charge  should  have  instructed  the  Jury  that  the  witness  Thomas 
was  an  accomplice  in  the  commission  of  the  oifense,  and  that  the  defend- 
ant could  not  be  convicted  upon  the  testimony  of  Thomas  unless  tt  was 
legally  corroborated.    Spears  o.  ^xOe,  687. 

58.  A  willful  act  is  one  committed  with  an  evil  intent^  with  legal  mal- 
ice, without  reasonable  ground  for  believiog  the  act  to  be  Uwful,  and 
without  legal  Justiflcation.  A  malicious  act  is  one  committed  in  »  state 
of  mind  which  shows  a  heart  regardless  of  social  duty,  and  fatally  bent 
on  mischief,  a  wrongful  act,  iDtentionally  done  without  legal  jnstifiea- 
tion  or  excuse.  In  all  trials  for  maiming,  the  legal  signifleatfon  of  the 
terms  '"willfully'*  and  '"maUciousiy'*  must  be  explained  to  the  Jury  by 
th«»  charge  of  the  court.   Bofoers  v.  BtaU.  li4SL 

59.  Howerer  improbable  may  be  the  evidence  in  support  of  a  defense,, 
it  is  the  duty  of  the  trial  court  to  submit  the  issue  to  the  Jury  under 
proper  instruetioos.  A  defense  witness  in  this  case  testified  that  he  was- 
present  and  witoessed  the  defendant's  purchase  of  the  alleged  stolen  an- 
imal. Held,  that  in  failing  to  submit  the  question  of  a  purchase  vel  non 
to  the  Jury,  the  charge  of  the  court  was  erroneous.  McDaniel «.  BtaU 
668. 

60.  It  is  not  necessary  that  the  ptoot  of  discretion  should  be  made  by 
positiye  evidence.  In  many  cases,  circumstances  of  education,  habits- 
of  life,  general  diaraeter,  moral  and  religious  training,  and«  oftentimes, 
the  circumstances  connected  with  the  oifense  will  be  sufficient  to  satisfy 
the  Jary  that  the  accused  had  the  discretion  required  to  render  him  re- 
sponsible for  the  crime.    Cart  v»  State,  562. 

61.  One  of  the  exceptions  to  the  general  role  that  a  witness  caa  speak 
only  as  to  facts,  and  will  not  be  permitted  to  express  his  belief  or  opin- 
ion, is  that,  when  the  issue  is  as  to  the  sanity  of  a  person,  even  the  non- 
•xp**rt  witness  may  state  his  opinion  and  cooelurion  upon  the  facts  to 
wiiich  he  has  testified.  This  rule  will  comprehend  the  ioquiry  as  to 
whether  or  not,  on  account  of  non-age,  the  accused  had  sufficient  discre- 
tion t€^understand  the  nature  and  illegality  of  the  acts  constituting  the 
crime  charg«>d  against  hia;  and  the  witness,  having  stated  the  facts 
upon  which  he  based  his  opinion,  may  state  his  opinion  as  to  the  dis 
eretion  of  tho  accused.    Id. 

62.  The  refusal  by  the  trial  court  to  give  a  requested  inetractifn  in 
cbavge  to  the  jury  Is  iioe  error  if  tlie  geiienU  charge  cemprefaeDded 
clearly  the  law  applicable  to  the  case.    Id, 


Digitized  by 


Google 


24  Tbzis  ComiT  09  Affhaxjl  747 


IndttL 


CHABGB  OF  THE  COTJBT—contintud. 

€8.  It  is  not  ineombent  upon  the  trial  oonrt  to  giTt  in  charge  to  the- 
Jory  the  law  applicable  to  oircamstantial  evidence,  nnlecs  the  State,  in 
necking  a  convictioD»  relies  wholly  upon  that  character  of  evidenoe* 
Hote  that  this  rale,  in  Tiew  of  the  confession  of  the  accused,  appUes  to> 
this  cai^e.    Id, 

04.  The  credibility  of  the  witnesses  and  the  weight  of  the  evidenoe 
are  qaestions  addressed  to  the  trial  Jury  alone.  In  passing  apon  the 
tmth  of  a  coDfessioQ,  a  part  of  which  has  been  contradicted  by  other 
eridence,  it  is  within  the  power  of  the  Jury  to  accept  one  portion  of  the 
confession  as  tme,  and  to  reject  as  nntme  that  which  has  been  contra- 
dicted by  other  testimony.    Id. 

65.  Upon  a  trial  for  ^eft— possession  of  the  stolen  property  being 
the  inculpatory  fact— the  State  was  correctly  permitted  to  prove  the  de- 
fendant's contemporaneous  possession  of  other  stolen  animals  than  that 
deeeribed  in  the  indictment;  such  proof  being  admissible  upon  the  qu^ 
tion  of  identity  in  developing  the  res  gests,  or  to  prove  by  the  circum- 
stances the  theft  on  trial,  or  the  intent  of  the  accused  with  respect  to- 
the  animal  named  in  the  indictment.  But,  in  failing  to  limit  such  proof 
to  such  purpose,  the  charge  was  materially  defective.  Willis  i.  Btate^ 
584. 

56.  An  essential  element  of  the  crime  of  theft  is  that  the  property  was 
taken  by  the  accused  with  intent  to  appropriate  the  same  to  his  own 
use  and  benefit  In  the  general  charge  in  this  case,  this  element,  in  the 
application  of  the  law  to  the  facts,  was  omitted.  Held:  That,  in  view  of 
the  proof  on  the  trii^,  the  omissioQ  was  error.    Id, 

67.  The  defense  requested  a  special  charge,  as  follows:  **If  Boyd 
bought  the  cow  from  Mixon,  whether  in  good  or  bad  faith,  and  defend- 
ant's connection  with  the  cow  was  only  to  aid  in  disposing  of  said  cow— 
In  other  words,  if  said  cow  was  stolen  by  some  one  else  than  defendant, 
and  sold  to  BoVd — then  defendant's  subsequent  connection  with  the  cow 
would  not  be  theft,  and,  if  you  so  find,  you  will  acquit  the  defendunt''^ 
Held:  That,  in  view  of  the  evidence  on  the  trial,  the  refusal  of  the  si>e- 
cial  charge  was  error.    Id. 

6&  The  inculpatory  fact  relied  upon  in  this  case  was  the  recent  posses 
sion  of  the  alleged  stolen  property  by  the  defendant  The  question 
raised  by  the  proof  was  whether  or  not  the  facts  established  a  case  of  re- 
cent posseesioD.  In  failing  to  give  in  charge  to  the  Jury  proper  instruc- 
tions as  to  the  law  applicable  to  such  possession,  the  tri^  court  erred. 
WiUisand  Boyd  v.  State,  587. 

69.  The  defendant  Willis  requested  the  court  to  specially  charge  the 
Jury  as  follows:  **Should  yon  believe  from  the  evidence  that  defendant 
W.  E.  Willis  simply  stayed,  or  went  home,  if  Boyd*s  house  was  his  home, 
and  was  requested  to  assist  in  branding  said  cattle,  without  a  previous 
agreement  or  participation  in  the  offense  charged,  you  will  acquit  him.** 
Held^  that,  in  view  of  the  evidence  tending  to  support  this  defense^ 
the  refusal  of  this  special  instruction  was  error.    Id. 

70.  See  the  statement  of  the  case  for  evidence  on  a  trial  for  horse  theft, 
which,  being  wholly  circumstantial,  is  Tield  to  have  demanded  from  the 
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trial  court  a  obarfre  upon  the  law  applicable  to  eirciinutantUl  eTidcnee. 
Fuller  V,  State,  596. 

71.  See  the  statenieDt  of  the  case  for  evidence  on  a  trial  for  hoxse 
theft  which,  being  wholly  circumstantial,  is  heid  to  have  demanded  of 
the  trial  court  a  charge  upon  circumstantial  evidence.  Shiajardo  9.  Slate^ 
608. 

72.  See  the  opinion  in  extenso,  and  the  statement  of  the  case  for  proof 
developed  on  a  trial  for  horse  theft,  which,  raising  the  defense  of  mis* 
take  of  fact  on  the  part  of  the  axScused  in  asserting  claim  to  the  animal 
alleged  to  have  been  stolen,  demanded  of  the  trial  court  the  sabmissioa 
of  that  issue  to  the  jury  under  proper  instructions.  Note  also  that,  in 
view  of  the  proof,  the  trial  court  having  refused  the  accused  a  contina- 
ance,  should  have  awarded  him  a  new  trial.    CrisweU  v.  State^  606. 

78.  Among  the  well  established  rules  which,  under  our  practice,  apply 
to  the  charge  of  the  court,  are  the  following:  1.  The  charge  of  the  court 
is  always  sufficient  if  it  distinctly  sets  forth  the  law  applicable  to  the  evi- 
dence; and  it  is  only  necessary  to  give  such  instructions  as  are  applicable 
to  every  legitimate  deduction  to  be  drawn  from  the  facts  in  proof.  2. 
The  charge  must  be  tested  by  the  evidence.  3.  If,  in  homicide  cases, 
the  issue  of  self  defense  is  not  fairly  raised  by  the  evidence,  no  charge 
upon  that  Issue  should  be  given.  4.  In  the  absence  of  evidence  tending 
to  establish,  or  to  raise  a  doubt,  as  to  whether  the  homicide  be  of  a 
lower  grade  than  murder,  it  is  unnecessary  and  improper  for  the  court 
to  charge  uppn  manslaughter.    Thumm  v.  State,  667. 

74.  The  perjury  assigned  in  this  case  was  the  alleg^  false  testi- 
mony given  by  the  accused  upon  the  trial,  in  a  justice^s  court,  of  one 
Oreen  Wright,  upon  a  charge  of  carrying  a  pistol.  The  proseoation 
against  Wright  was  based  upon  a  complaint  and  information,  the 
former  of  which  is  required  by  law  to  be  verified  by  the  oath  of  some 
credible  person.  Evidence  was  introduced  upon  this  trial  which  tended 
strongly  to  show  that  the  complaint  onder  which  the  prosecution  of 
Wright  was  had  was  not  sworn  to;  and  upon  the  theory  that,  if  the 
complaint  was  not  sworn  to,  the  jurisdiction  of  the  justice  of  the  peace 
had  not  attached  in  the  Wright  case,  a  false  statement  by  accused  in  that 
proceeding  was  nor.  assignable  as  perjury,  the  accused  asked  the  trial 
court  to  charge  the  jury  that,  if  they  had  a  reasonable  doubt  that  the 
complaint  was  sworn  to,  they  should  acquit,  ffeld  that,  under  the  role 
first  announced,  the  trial  court  did  not  err  in  refusing  the  special  charge. 
Anderson  v.  State,  705. 

CIRCUMSTANTIAL  EVIDENCE. 
See  Chargk  of  the  Court,  9,  46,  Murdbr,  7. 

60,  63,  70,  71.  Theft,  80,  48,  61,  63. 

Evidence,  69,  72. 
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COMPLAINT. 

.The  eoustitutional  and  ftatotory  proviaioos  which  require  that  all 
prosecations  in  this  State,  whether  by  information  or  indictment,  Bhail 
be  carried  on  '*in  the  name  and  by  the  authority  of  the  State  of  Texas,*' 
necessitate  that  it  so  appear  from  the  information  or  indictment,  bat  do 
not  in  misdemeanor  cases  reqnire  that  it  shall  so  appear  from  the  com- 
plaint. The  trial  court  did  not,  therefore,  err  in  this  case  In  overraling 
a  motion  in  arrest  of  judgment  based  upon  the  insuffloiency  of  the  com- 
plaint becaase  it  does  not  begin  with  the  words:  *'In  the  name  and  by 
the  authority  of  the  State  of  Texas."    Jeifferson  v.  State^  586. 

CONFESSIONS. 
Bee  EviDBNCB,  71. 

FOROBRY,  5. 

1.  To  render  a  confession  inadmissible  upon  the  gn^und  that  it  w  .* 
Induced  by  the  promise  of  some  benefit  to  the  accused,  such  promir.! 
must  be  positive,  and  must  be  made  or  sanctioned  by  some  one  in  ao 
thority,  and  be  of  such  character  as  would  be  likely  to  influence  the  ac 
eused  to  speak  untruthfally.  The  confession  of  an  accused  is  not  ren. 
dered  ifiadmissible  because  it  was  made  under  the  influence  alone  of  fear 
of  legal  punisment    Gentry  v,  State,  80. 

2.  The  trial  court  in  this  case  submitted  to  the  Jury  the  competency 
of  the  confession  as  evidence,  and  in  the  same  connection  charged  them 
that  it  could  be  considered  as  evidence  if  the  accused  made  statements 
therein  relating  to  the  commission  of  the  oflfense  which  were  otherwise 
found  to  be  true.  Held^  that  the  charge  was  erroneous,  because  unau 
thorized  by  any  evidence  in  the  case;  and  that  the  error,  though  imma- 
terial, necessitates  the  reversal  of  the  Judgment,  inasmuch  as  exception 
was  reserved  at  the  time  of  the  trial.    Id, 

8.  To  the  rule  that  a  confession  is  inadmissible  if  made  by  an  accused 
when  in  arrest,  unless  made  after  warning  that  the  same  will  be  used  as 
eridence  against  him,  there  is  an  exception  when  the  confession  compre ' 
h^-nds  a  statement  of  facts  **found  to  be  true,  and  which  conduce  to 
establish  his  guilt.*^  Inasmuch  as  the  confession  of  Llndly,  which  was 
m^de  during  his  conflnement  in  Jail,  and  in  the  absence  of  Collins, 
though  made  without  warning,  comprehended  a  statement  of  facts  found 
to  be  true,  and  which  conduced  to  the  establishment  of  guilt,  it  was, 
U|K)n  the  Joint  trial  of  Collins  and  Lindly,  admissible  as  against  Lindly, 
but  not  as  against  Collins.  The  trial  court,  however*  instructed  the  Jury 
that  the  confessions  could  not  be  considered  as  evidence  against  Collins; 
wherefore  it  is  held  that  the  action  of  the  court  upon  the  question  raised 
on  the  confession  was  correct    CoUins  and  Lindly  v.  State,  141. 

CONSPIRACY. 
Bee  EviDBNCB,  8,  64 
Practicb,  4. 
Thbft,  42. 

The  general  rule  obtains  in  this  State  that  each  conspirator  is  re- 
sponsible for  everything  done  by  his  confederates  which  follows  imme- 
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CONSPlBAOY'-eantinued. 

4i«tely  in  the  exertion  of  the  oommon  design,  as  one  of  its  prot»able 
and  natural  consequences,  even  thoogh  it  was  not  intended  as  a  fMurt 
of  the  original  design  or»coinnion  plan.  In  other  words,  the  act  most  be 
the  ordinary  and  probable  eifeet  of  the  wrongfol  act  specifically  agreed 
upon,  so  that  the  connection  between  them  may.be  reasonably  appa- 
rent, and  most  not  be  a  fresh  and  independent  product  of  the  mind  of 
one  of  the  confederates,  outside  of,  or  foreign  to,  the  common  design. 
Whether  or  not  the  act  was  the  ordinary  and  probable  effect  of  the 
common  design  or  conspiracy,  or  whether  it  was  a  fresh  and  independent 
product  of  the  mind  of  one  of  the  conspirators,  outside  of,  or  foreign  to^ 
the  common  design,  are  questions  which,  under  proper  instruotioas, 
should  be  submitted  to  the  jury  for  solution.    Bowers  v,  8UUe,  552. 

CONSPIRACY  TO  COMMIT  BURGLARY. 

Conspiracy  to  commit  burglary  is  a  distinct  offense  created  by  the 
statutes  of  this  State,  and  it  is  complete  when  two  or  more  persons  have 
positively  agreed  between  themselves  to  commit  burglary,  though  the 
burglary  be  never  committed.  If  a  burglary  and  a  conspiracy  to  com- 
mit bxurglary  involve  the  same  transaction,  the  two  offenses  of  burglary 
and  conspiracy  to  commit  burglary  may  be  carved  out  of  the  same 
transaction,  and  a  conviction  for  the  one  will  not  bar  a  proeeention  for 
the  other.  See*  the  opinion  in  extenso  for  an  exhaustive  diacussioa  of 
the  doctrine.    WhUford  v.  /State,  480. 

CONSTRUCTION. 
Bee  MURDBR,  86. 

WmTTBir  iHSTRUMBirrs. 

OONSTRUCTIYE  POSSESSIONS 
Mee  PossBSSioir,  S. 

OONTINUANCB. 
Bee  CHABeB  of  thb  Court,  7B. 

1.  The  action  of  the  trial  court  in  refusing  an  applle^tloB  for  con- 
tinuance will  not  be  revised  unless  exception  to  such  action  is  presented 
by  proper  bUL     WiUiams  v.  State,  82. 

8.  Continuance  to  secure  absent  testimony  is  properly  refused  it, 
in  view  of  the  evidence  adduced  on  the  triaL  the  absent  testimony  ap- 
pears not  to  be  probably  true.    MeUon  v.  State,  47. 

8.  Continuance  to  secure  absent  testimony  is  properly  refused  if^ 
in  view  of  the  evidence  pn  the  trial,  the  absent  testimony  was  not  prob- 
ably true,  or,  if  not  probably  untrue,  it  was,  in  the  light  of  the  other  evi- 
dence, immaterial  to  any  issue  in  the  case.    Parker  s.  State,  61. 

4.  Bub-division  6  of  article  560  of  the  Code  of  Criminal  Proeedors 
provides  that  though  a  continuance  shall  not  be  granted  as  a  matter 
of  right,  still,  if  the  application  therefor  be  overruled  and  the  defend- 
ant be  convicted,  a  new  trial  should  be  granted,  if  it  appears  upon  the 
trial  that  the  evidence  of  the  absent  witnesses  was  material,  and  that 
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CONTINUANCE-  continued. 

tbe  facts  set  forth  in  the  application  were  probably  trae.    MeAdrnna  e. 

5.  The  rale  which  should  govern  the  action  of  the  trial  court  In  pass- 
ing, first,  upon  an  application  for  a  continuauce,  and  subsequently  upon 
a  motion  for  new  trial,  has  heretofore  been  stated  by  this  court  as  fol- 
lows: **If  there  is  such  conflict  between  the  inculpatory  facts  and  those 
set  forth  in  the  application  as  to  render  it  improbable  that  the  facts 
stated  in  the  application  are  material  and  probably  true,  the  contin- 
nanoe  should  be  refased;  and  hence,  a  new  trial  based  thereupon  should 
also  be  refused.  There  must,  however,  not  only  be  such  a  conflict,  but 
the  inculpatory  facts  must  be  so  strong  and  convincing  as  to  render  the 
truth  of  tbe  facts  set  forth  in  the  application  improbable.**  See  the 
opinion  for  the  substance  of  evidence  set  forth  in  an  application  for  a 
continuance,  which,  the  continuance  being  refused,  demanded  of  the 
trial  court,  in  view  of  the  evidence  on  the  trial,  the  award  of  a  new  trial. 
Id. 

6.  An  accused,  resting  his  demand  for  a  new  trial  upon  disputed  facts, 
is  not  entitled  to  a  new  trial  in  order  to  produce  testimony  that  is  cumu- 
lative of  his  evidence  on  the  trial,  but  the  doctrine  of  cumulative  facts 
does  not  apply  to  applications  for  eontinuance.  But  note  that  the  facts 
set  out  in  the  application  for  continuance  in  this  case  are  not  merely 
eumulative.    Id. 

7.  However  complete  may  be  the  diligence  used  to  secure  the  pre- 
sence of  absent  witnesses,  as  shown  by  application  for  continuance,  the 
refusal  of  the  continuance  is  not  ground  lot  new  trial:  if  the  absent  testi- 
iQony  in  the  light  Qf  tbe  evidence  adduced  on  the  trial  is  not  probably 
true.    Collins  and  Lindly  v.  State^  141. 

8.  The  rulipg  of  the  trial  court  refusing  a  continuance  will  not  be  re- 
vised by  this  court  unless,  in  addition  to  its  other  requisites,  the  wppM- 
eation  shows  the  relevancy  and  materiality  of  the  absent  testimony. 
Brooks  t.  State,  874 

9.  Proof  of  deadly  threats  made  by  tke  deceased  against  the  aoensed, 
and  that  the  deceased  was  a  violent  and  daogerous  character,  and  that 
the  threats  and  the  character  of  the  deceased  were  known  to  the  accused 
at  the  time  of  the  homicide,  can  afford  no  Justification  for  homicide 
without  proof  that,  at  the  time  of  the  homicide,  the  deceased  did  some 
act  indicating  a  present  intention  to  kill  the  accused  or  do  him  serious 
bodily  harm.  Neither  the  evidence  adduced  on  the  trial  nor  that  fore- 
shadowed in  the  application  for  oomtinuance  laid  a  predicate  for  proof 
of  threats  in  this  case;  wherefore  a  continuance  was  peoperly  refused.  Id. 

10.  Continuance  is  properly  refused  if,  in  view  of  the  evidence  on 
the  trial,  the  absent  testimony  as  disclosed  in  the  application  is  either 
immaterial  or  is  probably  untrue.  Note  the  statement  of  the  case  for 
such  testimony  set  forth  in  an  application  for  a  oontinuanoe.  Hewning 
«.  Stats,  815. 

11.  Absence  of  one  of  defendant's  attomejrs  from  the  court  when  the 
ease  is  called  for  trial  will  not  entitle  him  to  a  continuance,  when  it  ap- 
pears that  he  is  represented  by  other  counsel  and  that  no  one  of  his 
xi^ti  is  Jeopardized.    Stockholm  v.  State^  598. 
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••COOLING  TIME* 
B€9  Murder,  88. 

CORPORATIONS. 

1.  Information  or  indictment  for  theft  of  the  property  of  a  oorpora. 
tion  most  not  only  describe  the  corporation  by  its  correct  corporate 
name,  but  shoold  allege  that  it  was  a  corporation.  Allegation  tiiat  the 
**Ma  P.  Rway  Company^  was  the  owner  of  the  stolen  property  will  not 
suffice.  See  the  opinion  in  eztenso  for  a  discussioo  of  the  question,  and 
for  the  sabstance  of  an  information  held  insufficient  to  charge  the 
offence  of  theft    White  v.  State,  281. 

CORPUS  DELICTL 
Bee  Cha^rob  of  the  Court,  47. 

Theft,  81. 

1.  The  corpus  delicti  beinff  the  issue  under  immediate  inquiry,  Uie 
State  was  permitted  to  ask  its  medical  witness  how,  in  his  opinion,  based 
upon  the  examination  of  the  body,  the  io Juries  thereon  were  infllctedL 
The  defense  objected  that  the  question  called  for  the  mere  conclusion 
of  the  witness  as  an  individual,  and  not  for  his  opinion  as  an  expert, 
and  that  it  inyolved  matter  upon  which  the  Jury  were  a«  competent  to 
form  an  opinion  as  the  witness.  The  objection  was  overruled,  and  the 
witness  was  permitted  to  state  his  opinion  as  an  individual  as  to  *^he 
only  way  he  could  imagine  the  peculiar  injuries  were  inflicted.'*  Held, 
that  the  objection  should  have  been  sustained,  but  that,  in  view  of  the 
other  evidence  in  the  case,  the  question  and  answer  prejudiced  no  right 
of  the  accused;  wherefore  the  error  was  immaterial*  Bteagald  «.  Btatf 
907. 

COURT  OP  APPEAL& 
Bee  Jurisdiction,  4. 

CREDIBILITY  OF  WITNESSES. 
Bee  WiTBBSSSS,  8. 

CUMULATIVE  EVIDENCE. 
Bee  Nsw  Trial,  8. 


n. 


DEADLY  weapon; 
Bee  MURDBR,  9. 

DECLARATIONS 

See  EviDBNCX,  S. 

Murder,  84. 
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/S0€  "Bodily  IsnmtinTT.** 

iNFORMATIOirS,  1. 

1.  A  ivilifta  aet  is  one  oommitied  with  an  eril  intent,  with  legal  maL 
See,  withoat  reasonable  ground  for  believing  the  act  to  be  lawfol^  and 
without  legal  Justification.  A  malieious  aet  is  one  committed  in  a 
state  of  mind  which  shows  a  heart  regardless  of  social  duty  and  fatally 
bent  on  mischief;  a  wrongfal  act,  intentionally  done  withoat  legal  Justi- 
fication or  excuse.  In  all  trials  for  maiming,  the  legal  signification  of 
the  terms  '^willfnlly^  and  '^maliciously^  must  be  explained  to  the  jury  by 
the  charge  of  the  court.    Bowers  v.  8t(Ue,  6^. 

8.  *'An  accessary  is  one  who  knowing  that  an  offense  has  been  com- 
mitted conceals  the  offender  or  gives  him  any  other  aid  in  order  that  he 
may  evade  an  arrest  or  trial  or  the  execution  of  his  sentence.  But 
no  person  who  aids  an  offender  in  making  or  preparing  his  defense 
at  law,  or  procures  him  to  be  bailed,  though  he  afterwards  escape,  shall 
be  considered  an  accessary.'^  It  is  not  essential  under  this  definition  that 
the  aid  rendered  to  the  <niminal  shall  be  of  a  character  to  enable  the 
criminal  to  effect  his  personal  escape  or  concealment,  but  it  is  sufficient 
if  it  enables  him  to  elude  present  arrest  and  prosecution.  The  facts  upon 
which  the  indictment  in  this  case  was  based  were  that  immediately  after 
the  commission  of  the  homicide  by  the  principal  he  and  the  defendant 
had  a  retired  private  consultation,  after  which  the  principal  mounted  a 
horse  and  disappeared,  and  the  defendant  charged  the  only  two  other 
witnesses  present  to  testify  on  the  inquest  to  a  statement  fabricated  by 
himself,  to  the  end  that,  upon  final  trial,  the  principal  might  be  acquit- 
ted or  released  on  nominal  bond.  Held^  that  such  facts  would  consti- 
tute the  defendant  an  accessary  within  the  purview  of  the  statute. 
Blakely  f>.  State,  616. 

E. 
BNTBY. 

The  entry  of  a  room  or  house,  if  made  with  the  free  consent  of  the 
proprietor  or  occupant,  is  not  a  burglarious  entry.    Turner  d.  State,  12. 

EMBEZZLEMENT. 

1.  A  conviction  for  embezzlement  can  not  be  had  on  an  indictment  for 
theft.    Zottv.  State,  ns. 

EVIDENCE. 
See  Assault  ahd  Battsrt,  5.  Habbas  Corpus,  !• 

BUReLARY,  2.  MURDBR,  24. 

Charob  of  thb  Court,  65,  69,         Nbw  Trial,  6. 

72.  POSSBSSION  OF  RBOBBTLT  StO- 

CONFBSBIONB,  8.  LBIT  PROPBRTT,  1. 

Fact  Casbs,  25.  Practicb,  85,  86,  87. 

FoRMBR  Acquittal  ahd  Cow-         Thbft.  8,  8(>,  40, 41, 44, 45, 47, 48, 
VICTION,  5.  58,  59,  60. 

1.  See  the  statement  of  the  case  for  evidence  Tield  eufflcient  to  support 
a  conviction  for  indecent  publication.    Smith  and  Cokerv.  State,  1. 

2.  See  the  opinion  for  evidence  held  to  have  been  properly  admitted 

48 
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EVIDEXCE— coji^iiucd. 

under  the  rale  that,  a  conspiracy  having:  been  established,  the  acts  and 
declarations  of  one  conspirator  pendioic  the  eonspiracy,  and  in  further- 
ance of  the  criminal  design,  are  admissible  against  all  of  the  conspira- 
tors, and  note  the  statement  of  the  case  for  evidenee  Jield  saffident 
to  support  a  conviction  for  breaking  into  a  Jail  to  reecae  a  prisonar. 
Williams  v.  StaU,  17. 

8.  An  inquiry  as  to  character  mast  be  limited  to  the  general  repata- 
tion  of  the  person  impugned  in  the  community  of  his  resid^ace  or  where 
he  is  best  known,  and  the  witness  must  speak  from  his  knowledge  of 
that  general  reputation,  and  not  from  his  own  individual  opinion.  If 
the  defendant  voluntarily  pats  his  character  in  issue,  the  prosecution 
Is  entitled  to  rebutting  evidence  if  it  can  produce  it,  but  such  evidence 
must  be  confined  to  the  general  reputation  of  the  defendant,  and  can 
not  be  extended  to  particular  acts.  There  is  no  rule  of  law  which  will 
permit  an  inquiry  into  the  character  of  the  defendant's  assooiatesi,  and 
in  permitting  such  inquiry  in  this  case  the  trial  court  erred.    HoUey  v, 

4.  Fraudulent  intent  in  the  taking  of  the  alleged  stolen  property 
must  be  shown  in  order  to  auliiorize  a  conviction  for  theft,  and  it  de- 
volves upon  the  trial  court  to  so  instruct  the  jury  affirmatively  Mid 
directly.    Id. 

fL  See  the  statement  of  the  case  for  evidence  held  sufficient  as  a 
predicate  for  the  admission  of  the  written  testimony  of  an  absent  wit. 
ness.    Parker  v.  StaU^  61. 

6.  See  the  statement  of  the  case  in  this  and  in  Melton^s  case,  ante,  page 
47,  for  evidence  J^eld  sufficient  to  support  a  conviction  as  acoomplioe 
to  murder  in  the  second  degree.    Id, 

7.  To  render  a  confession  inadmissible  upon  the  ground  that  it  was 
induced  by  the  promise  of  some  benefit  to  the  accused,  such  promise 
must  be  positive,  and  must  be  made  or  sanctioned  by  some  one  in  au- 
thority, and  be  of  sach  character  as  would  be  likely  to  influence  the  ac- 
eused  to  speak  untruthfally.  The  confession  of  an  accused  is  not  ren- 
dered inadmissible  because  it  was  made  under  the  influence  alone  of  fear 
of  legal  punisment    GeiUrj/  v.  State,  80. 

8.  Evidence  insufficient  to  support  conviction  for  simple  aasaolL 
Dickenson  v.  8t(Ue,  121. 

0.  The  indictment  alleges  both  the  ownership  and  possession  of  tha 
alleged  stolen  animal  to  have  been  in  one  W.  The  evidence  shows  coo- 
clu4ively  that,  when  taken,  the  animal  was  under  the  care,  management 
and  control  of  one  F.,  who  held  it  for  W.  Held,  that  the  variance  be^ 
tweeo  the  allegation  and  proof  of  possession  is  fatdl  to  the  conviction. 
Alexander  v.  State,  126. 

10.  Evidence  held  insufficient  to  support  a  conviction  for  theft  JUh 
mero  v.  State^  180. 

11.  Under  the  provisions  of  article  772  of  the  Code  of  Criminal  Pro- 
cedure, the  written  testimony  of  a  witness,  taken  at  the  jiTumining  trial 
of  the  accused,  can  be  read  in  evidence  **when.  by  reason  of  age  or  bod- 
ily infirmity,  such  witness  can  not  attend.**    Under  this  rule  it  is  not 
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etiBntfal  that  the  hodily  faifirmity  shall  amonnt  to  a  pennanent  disabil- 
ity. As  a  predicate  for  the  admission  of  the  wriUen  testimony  on  the 
eouunining  trial,  it  was  shown  in  this  case  that  the  witness  was  at  home, 
in  another, eonnty,  forty  miles  distant,  where,  at  the  time  of  the  trial, 
and  for  months  before,  he  had  been  oonfioed  to  his  honse  from  the 
effects  of  an  attack  of  measles,  which  had  destroyed  one  of  his  eyes  and 
left  him  a  chronic  invalid,  with  constant  pains  in  his  head  and  palpita- 
tion of  the  heart.  Held,  that  in  admitting  the  written  testimony  in  evi- 
dence the  trial  court  did  Dot  err.    Collins  and  Lindly  x>,  StaUy  141. 

12.  The  general  mle  is  that  the  best  evidence  by  which  a  fact  can 
be  proved  must  be  produced  or  its  absence  be  accounted  for  before  sec- 
ondary evidence  can  be  resorted  to.  But  an  exception  to  this  rule  is 
that  tiie  of&eial  character  of  an  alleged  public  officer  need  not  be  proved 
by  his  commiesion  or  other  ¥rritten  evideuce  of  the  offloer^s  right  to  act 
as  such,  except  in  an  issue  directly  between  the  officer  aud  the  public 
The  trial  court  did  not  err  in  permitting  a  Staters  witness  to  testify  that 
he  was  the  Justice  of  the  peace  who  administered  the  oath  upon  which 
the  false  swearing  was  predicated.     Woodson  v.  Btate^  158. 

18.  BUls  of  exception  reserved  to  the  action  of  the  trial  court  ex- 
-eluding  testimony  will  not  be  considered  by  this  court  unless  they  dis- 
eloee  the  relevancy  and  materiality  of  the  excluded  evidence.    Id. 

14  Conditional  pardon  will  not  restore  to  one  convicted  of  a  felcmy 
•eompetency  to  testify  as  a  witoess  in  the  courts  of  this  Sta/e.  JHtdley 
V.  State,  168. 

16.  The  State  having  introduced  a  conditionally  pardoned  convict  as 
a  witness  against  the  defendant,  the  latter,  for  the  purpose  of  assailing 
the  eredibility  of  the  witness,  proposed  to  read  in  evidence  the  Judgment 
of  conviction  agaiust  him  for  felony,  which,  upon  objection  by  the  State, 
was  excluded.    Held,  that  the  ruling  was  error.    Id, 

16.  It  is  essential  to  the  validity  of  a  conviction  for  adultery  that  the 
evidence  show  affirmatively  that  one  of  the  parties  to  the  adulterous 
acts  was  married  and  had,  at  the  time  of  the  alleged  adultery,  a  spouse 
•other  than  the  party  with  whom  the  adultery  was  charged;    Webb  v. 

17.  The  mere  opinion  of  witnesses  that  a  certain  woman  was  the  wife 
•of  the  male  charged  with  the  adultery  is  not  sufficient  to  establish  the 
fact  of  marriage.    Id. 

18.  An  acttial  living  together,  as  man  aud  wife«  of  emancipated  slaves, 
at  the  time  when  the  Constitution  of  1869  took  effect,  would  constitute 
a  legal  marriage  between  said  parties.  But  note  that  the  evidence  in 
this  case  fails  to  establish  such  a  living  together  of  the  accused  male 
and  his  alleged  wife,  or  that  they  were  emancipated  slaves  when  said 
Constitution  took  effect ;  wherefore  the  evidence  is  insufficient  to  prove 
the  legal  marriage  of  the  accused,  and  therefore  insufficient  to  support 
a  ocmviotion  for  adultery.    Id. 

19.  The  prosecution  in  this  case  was  for  perjury  conunitted  upon  the 
trial  of  one  C.  for  burglary.  The  State  was  permitted  to  prove  the  tes- 
-tiinoiiy  of  the  appellant  before  the  grand  Jury  upon  the  investigation  of 
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the  ehwrge  against  C,  and  fate  sabeeqnent  ooatradietorj  «vid«Bea  vpon 
the  trial  of  G.,  and  ateo  fate  statements  reepeotioff  the  induoements  un- 
der wfaieh  he  testlfled  as  he  did  upon  the  triiO.  Held,  that  the  eividinee 
was  legitimate  and  was  properly  admitted.    LittUfleld  v.  8UUe^  167. 

20.  The  trial  conrt  having  admitted  in  evidence  the  indictment  agaiost 
G.  for  burglary,  and  the  Judgment  rendered  fipon  that  trial,  should,  in 
the  charge  to  the  Jury,  have  limited  and  restricted  the  Jury  to  the  legiti- 
mate purpose  of  such  testimony.  Thte  omission  in  the  eharge  was  latal 
error.    Id. 

21.  The  prosecution  in  thte  ease  was  for  perjury,  alleged  to  have  been 
committed  by  the  accused  when  he  testified  at  the  trial  of  one  WilUans 
for  assault  to  murder.  Upon  this  introduction  of  one  Moore  as  a  wit- 
ness for  the  defense,  in  the  present  case,  the  State  offered,  and  was  per- 
mitted, over  the  defendant's  objection,  to  read  in  evidence  an  indictment 
then  pending  agaiost  the  said  Moore,  wherein  the  eaid  Moore  was  charged 
with  perjury  upon  the  same  trial  as  that  in  which  the  defendant  te 
charged  to  have  committed  perjury.  Held  that,  though  the  indictment 
was  not  admissible  to  impeach  Moore's  competency  as  a  witness,  it  was 
admissible  as  matter  going  directly  to  hte  credibility,  and  as  tending  to 
diow  a  motive  for  his  testimony  in  thte  particular  case.  Being  admis- 
sible for  these  purposes,  it  was  not  incumbent  on  the  trial  Judge^  in  hte 
charge,  to  limit  and  restrict  it,  inasmuch  as  it  did  not  tend  to  exttcise 
a  wrong,  undue  or  improper  influence  upon  the  jury  as  to  the  main 
issue.    Brawn  v.  State^  170. 

22.  See  the  statement  of  the  case  for  evidence  whieh,  though  eonflict- 
ing,  satisfied  the  Jury,  whose  province  it  was  to  determine  its  weight  and 
credibility,  and  te  held  sufficient  to  support  a  conviction  for  peijury. 
Id. 

28.  It  is  not  essential  that  the  State,  <^n  a  trial  for  burglary,  shall  prove 
Uie  non-consent  of  the  owner,  occupant  or  other  auljiorized  perscm  to 
ttie  entry.    Buchanan  v.  State^  195. 

24.  Bilte  of  exception  to  the  exclusion  of  testimony  must  disclose  ^le 
ftlevaacy  and  materiality  of  the  proposed  testimony  in  order  to  receive 
the  attention  of  thte  court.    Id. 

26.  The  evidence  in  this  case  showing  that  the  road  obstructed  was 
not  located  in  accordance  with  the  order  of  the  commissioners  court 
establishing  it,  aud  that,  therefore,  it  was  not  a  public  road;  and  that, 
whether  a  public  or  private  road,  it  was  obstructed  by  the  accased,  not 
willfully,  but  with  the  belief,  and  with  good  cause  to  believe,  that  he  had 
the  legal  right  to  obstruct  it,  does  not  support  thte  conviction.  Owen  v, 
mate:20\. 

26.  The  corpus  delicti  being  the  issue  under  immediate  inquiry,  the 
State  Was  permitted  to  ask  its  medical  witness  how,  in  hte  opinion,  based 
upon  the  examination  of  the  body,  the  injuries  thereon  were  inflicted. 
The  defense  objected  that  the  question  called  for  the  more  oondusion 
of  the  witness  as  an  individual,  and  not  for  hte  opinion  as  an  expert, 
and  that  it  involved  matter  upon  which  the  jury  were  as  ecmipetent  to 
form  an  opinion  ae  the  witness.    The  objection  wa^  overruled,  and  the 
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iritDau  was  pennitted  to  state  his  opinion  as  an  individnal  as  to  *^he 
only  way  he  oould  imagine  the  peculiar  injuries  were  inflioted.**  Held, 
that  the  objection  should  have  been  sustained,  but  that,  in  view  of  the 
other  evidenoe  in  the  case,  the  question  and  answer  prejudiced  no  right 
of  the  accused;  wherefore  the  error  was  immateriaL  Steagald  v.  6tate, 
Wt. 

97.  It  Is  a  well  settled  principle  of  law  that  if  one  willingly  enters 
into  a  deadly  conflict,  or  provokes  the  contest,  or  produces  the  occasion, 
in  order  to  have  a  pretext  for  killing  his  adversary  or  doing  him  great 
bodily  harm,  the  killing  will  be  murder,  no  matter  to  what  extremity  he 
may  have  been  reduced  in  the  conflict.  Note  the  opinion  for  a  state  of 
proof  in  a  murder  case  to  which  the  rule  applies,  eliminating  the  issue 
of  self  defense.     AUen  v.  State,  216. 

28.  Intent  is  a  condition  of  the  mind  which  may  be  evidenced  by  out- 
ward acts  or  words  spoken.  The  evidence  in  this  case  shows  that  after 
the  apparent  abandonment  of  the  dispute,  and  after  the  deceased  had 
put  away  his  pistols  and  started  to  leave,  bat  before  he  actually  left  the 
ground,  the  aocased,  displaying  his  pistol,  said :  *'  We  had  as  well  settle 
this  thing  now,"  and  almost  immediately  flred  upon  deceased.  The  de- 
fense claims  that,  in  charging  upon  the  legal  consequences  of  the  renewal 
of  the  difficulty  by  the  accused,  the  court  erred  in  failing  to  instruct 
the  Jury  that  they  might  inquire  into  the  intent  of  the  accused  in  re- 
newing it.  Beld^  that  the  proof  in  question  manifested  the  intent,  and 
was  undisputed;  wherefore  there  was  no  i^sue  requiring  such  an  instruo- 
tion.    Id, 

29.  Note  the  opioicn  for  a  state  of  proof  under  which,  in  charging  the 
-   Jury  upon  the  right  of  the  accused  to  act  upoo  the  appenrance  of  danger, 

the  trial  couH  did  not  err  in  instructing  only  upon  the  appearance  of  real 
danger.    Id, 

80.  The  indictment  charged  the  possession  and  ownership  of  the  al- 
leged stolen  horse  to  be  in  one  J.  C.  B.  The  proof  showed  that  the 
animal  was  taken  by  the  accused  from  a  place  at  which  one  Bull  had 
hoppled  it  by  direction  of  D.  H.  B..  who  had  borrowed  the  horse  from 
J.  C.  B.  Held,  that  the  proof  established  the  possession  in  D.  H.  B., 
and  that  the  variance  between  the  allegation  and  proof  on  the  issue  of 
possession  is  fatal  to  the  conviction.    Conner  v.  State,  245. 

81.  The  proof  showed  that,  for  the  purpoi<e  of  detecting  the  accused 
in  the  very  act  of  theft,  the  horse  was  hoppled  with  the  expectariou  and 
the  intent  that  defendant  would  take  him.  It  was  contended  by  the 
defense  that  the  proof  established  a  taking  with  the  conseut  of  the 
owner.  Held,  that  the  position  is  without  merit,  as  the  owner  in  no  way 
suggested  the  theft  to  the  accused  nor  induced  him  to  commit  it.    Id, 

82.  It  was  competent  for  the  accused  to  prove  that  the  deceased  had 
no  probable  cause  to  charge  him  with  felony,  and  did  not  believe  the 
charge  to  be  true  when  he  made  it,  but  such  proof  could  not  be  made 
by  the  statement  of  a  witne>8  that  he  investigated  the  charge  of  felony 
made  by  the  deceased  against  the  accused  and  discovered  no  evidence 
to  support  it,  such  statement  being  merely  the  conclusion  of  the  witness. 
TiUery  v.  State,  251. 
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88.  The  defense  in  this  ens*)  proposed  to  prove  the  declarations  of  T., 
the  oo-coDftpirator  of  the  deceased,  made  sabseqnent  to  the  homiiaidA. 
Held^  that  the  proposed  proof  was  properly  ezdaded,  it  heinff  bat  hear- 
say, and  not  part  of  the  res  gestae,  nor  admissible  noder  the  role  that  the 
declarations  of  one  conspirator,  pending  the  oonspiraoyf  are  admlstrfhle 
against  the  other.    Id, 

84.  To  oonstitnte  a  nootamal  barglary,  under  the  statates  of  this  State, 
the  house  must  have  been  entered  by  force,  threats  or  fraud.  The  indiet- 
ment  in  this  ca^e  charges  that  the  defendant  *'did  by  force,  in  the  night 
time,  break  and  enter  the  house,**  etc  Held^  that,  to  authorize  a  eon- 
Tiction,  under  this  indictment,  it  devolved  upon  the  State  to  prove  be- 
yond a  reasonable  doabt  that  the  accused  entered  the  house  byapplying 
actual  **  force"'  to  the  building.  In  failing  to  so  charge  the  jury,  and  in 
refusing  to  give  a  special  instruction  in  substantial  complianoe  with  the 
rule  announced,  the  trial  court  erred.    KeUan  v.  8tate^  287. 

86.  There  was  not  only  a  total  absence  of  evidence  oh  this  trial  toid- 
ing  to  show  an  entry  by  breaking  or  by  force,  as  alleged  in  the  Indict- 
ment, but  the  proof  was  positive  that  the  entry  was  made  through  an 
open  door,  ffeld^  insufficient  to  support  the  conviction  for  burglary. 
Jd. 

86.  The  indictment  in  this  case  charges  the  theft  of  a  *'beef,  an  ani* 
mal  of  the  cattle  kind."  The  proof  shows  that  the  alleged  stolen  animal 
-was  a  cow.  Held,  that  the  term  *'cow**  is  embraced  in  the  term  ^^beef," 
and  that  there  is  no  variance  between  the  allegation  and  the  proof. 
Smith  V.  State,  290. 

87.  Purchase  of  the  animal  was  the  defense  relied  upon  by  the  defend- 
ant in  this  case,  and  it  was  an  issue  raised  by  the  evidence.  It  wa% 
therefore,  the  duty  of  the  trial  court,  however  improbable  the  evidence 
supporting  the  issue  may  have  appeared,  to  submit  the  issue  in  charge  to 
the  jury,  and  the  failure  to  do  so  was  material  error.    I(L 

88.  Change  of  venue  was  applied  for  by  the  accused  upon  an  alDdavit 
setting  out  the  existence  of  such  prejndice  against  him  in  the  county 
of  the  forum  as  would  deprive  him  of  a  fair  trial  This  affidavit  was 
met  by  the  State  by  affidavit  impeaching  the  means  of  knowledge  of 
the  compurgators  of  the  accused,  and  upon  this  issue  the  trial  eourt  per- 
mitted the  State  to  call  a  witness  and  ask  him  **if  there  was  sufficient 
prejndice  against  the  accused  in  Tarrant  county  to  prevent  a  fair  tr|aL** 
The  defense  objected  to  the  question  as  not  pertinent  to  the  ivne.  JETeld, 
that  the  evidence  iodicated  was  admissible  as  bearing  upon  the  means  of 
knowledge  of  the  compurgators,  and  the  objection  was  propeily  over- 
ruled.   Henning  v.  State,  815. 

89.  Ck>ntinuanoe  is  properly  refused  if,  in  view  of  the  evidenee  on 
the  trial,  the  absent  testimony  as  disclosed  in  the  application  is  either 
immaterial  or  is  probably  untrue.  Note  the  statement  of  the  case  for 
such  testimony  set  forth  in  an  application  for  a  continuance.    Id. 

40.  As  tending  to  establish  the  fraudulent  intent  of  the  accused  in 
the  transaction  for  which  he  was  on  trial,  it  was  competent  for  the  State 
to  prove  that,  at  a  different  time  and  place  on  the  same  day,  the  ae- 
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eoied  attempted  to  pam  the  fmrgedinstnimeiit  to  a  different  perion  tiian 
the  p«rty  alleged  as  the  injured  person  in  the  indictment  But  the 
iailore  of  the  charge  to  limit  and  cireumeeribe  the  porpose  and  object 
of  each  evidence  was  ftmdamental  error.    Burks  v,  StaU^  SS6. 

41.  It  is  not  only  the  province,  but  it  is  the  duty  of  the  trial  Jodge 
to  conttme  an  alleged  forged  instmrnent,  and  to  initmct  the  jnry  as  to 
its  legal  effect,  had  it  been  genuine.  In  this  case,  the  court  properly 
charged  that,  if  the  alleged  forged  instrument  were  genuine,  it  would 
ereate  a  pecuniary  obligation.    Id. 

43.  Objections  to  the  admission  in  evidence  in  this  case  of  the  alleged 
forged  instrument  were  proi>er]y  overruled,  inasmuch  as  the  letter  S, 
before  the  figures  $48.00,  imports  nothing,  is  no  part  of  the  said  instru- 
ment, and  constitutes  no  part  of  the  description  of  the  said  instrument. 
Id. 

48.  The  trial  court  did  not  err  in  admitting  in  evidence  the  declarations 
of  the  defendant  with  regard  to  the  transaction  involved  in  the  prosecu- 
tion, made  by  him  when  not  in  custody  nor  under  arrest.  Nor  was  it 
error  to  permit  the  State  to  prove  that  defendant  was  known  by  another 
name  than  that  he  assumed  in  the  county  of  the  forum.    Id. 

44.  While  it  was  competent,  in  a  prosecution  for  attempting  to  pass  a 
forged  instrument,  for  the  State  to  prove  that  the  accused  attempted 
to  pass  the  same  forged  instrument  to  another  than  the  i>er8on  alleged 
in  the  indictment,  and  at  another  time  and  place,  it  was  incumbent  on 
the  court  to  charge  the  Jury  that  such  evidence  was  admissible  only 
upon  the  issue  of  the  fraudulent  intent  of  the  accused  in  the  transaction 
on  trial  Omission  to  so  charge  was  fundamental  error.  Burks  v.  State, 
882. 

45.  While  a 'recorded  brand  is  evidence  of  ownership,  it  and  the 
brand  fouud  upon  the  animal  must  correspond  and  be  identical,  and  it 
must  appear  on  the  part  of  the  animal  indicated  in  the  record,  or  the 
discrepancy  in  this  regard  must  be  satisfactorily  explained  by  the  evi- 
dence. Bee  the  opinion  for  evidence  field  to  show  that  the  brand  found 
upon  the  animal  was  different  from  the  brand  set  out  in  the  record,  and, 
therefore,  being  the  only  evidence  on  the  issue  of  ownership,  and  not 
sufficient  upon  that  issue,  is  insuffldent  to  support  the  conviction.  Myers 
V,  State,  884. 

UK  See  the  opinion  and  the  statement  of  the  case  for  evidence  held 
to  have  been  improperly  excluded,  because,  under  the  facts  in  this  case, 
it  tended  to  support  an  isf«ue  of  identity  of  the  animal.    Id. 

47.  The  evidence  in  this  case  tendiog  to  support  the  defense  that  the 
accused  killed  the  alleged  stolen  animal  by  direction  of  his  employer,  the 
charge  of  the  court  was  erroneous  in  not  instructing  the  jury  that  if 
they  believed  that  the  accused  took  the  said  animal  by  direction  of  his 
employer,  for  the  use  and  benefit  of  his  employer,  believing  at  the  time 
that  his  said  employer  owned  or  had  a  rinrht  to  appropriate  the  animal, 
then  the  accused  would  not  be  icuilty  of  theft,  because  of  the  absence  of 
the  fraudulent  intent.   Id. 

48,  See  the  statement  of  the  case  for  evidence  Tield  insufficient  to  sup- 
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port  a  ooaviotion  for  theft,  beeaoM  inrafBoient  toinpport  tb*  alltfnkloa 
of  ownenhip  of  the  alleged  stolen  Animal,    Id. 

40.  Evideooe  which  tended.to  show  that  the  alleged  forged  infltmmeQt 
was  sigped  by  the  aocused  with  the  name  and  by  direetion  of  the  pur- 
ported drawer  called  for  an  affirmative  charge  to  the  effect  that,  if  the 
Jury  believed  sach  to  be  the  feet,  or  had  a  reaaooable  doubt  on  that 
question,  they  should  acquit    WiUiama  v.  State,  842. 

50.  In  a  prosecution  for  produoiog  an  abortion  by  an  unlawful  and 
violent  assault,  the  injured  female,  although  the  wife  of  the  aocnaed.  is 
a  competent  witness  against  hiuL    Ifavarro  «.  8tate^  378. 

61.  The  prosecutrix  in  this  case,  lutving  testified  to  the  violence  in- 
flicted upon  her  by  the  accused*  was  lUso  permitted  to  testify  to  her  sab- 
sequent  delivery  of  two  dead  children,  to  the  condition  <^  the  bodies, 
and,  without  first  being  qualified  as  an  expert,  to  the  fact  that  the  abor- 
tion was  the  result  of  the  violence  inflicted  upon  her  by  the  accused. 
Eeld,  that  the  evidence  was  improperly  admitted,  under  the  rule  that 
when  *'a  claimed  result  becomes  so  remote  that  conclusion  and  dednetion 
are  necessary  to  connect  it  with  a  cause,  the  non  expi'rt  witness  can  only 
state  physical  facts,  leaving  the  conclusions  to  be  drawn  by  the  jury.*^ 
This  error,  however,  would,  in  this  case,  have  been  immaterial  had  the 
witness  stated  the  facts  upon  which  the  opinion  was  b«Bed.    Id, 

52.  Leading  questions  are  permissible,  even  on  direct  examination,  if 
thn  witness  appears  to  be  hostile  to  the  party  producing  him,  or  is  iu  the 
interest  of  the  other  party,  or  unwilling  to  give  evidenca  Note  the  (pin- 
ion for  a  case  in  which,  the  witnera  coming  within  each  of  the  excep- 
tions to  the  general  role,  her  testimony  was  properly  admitted.    Id 

58.  The  prosecuting  witness  having  testified  on  bis  direct  examinati<A 
that  he  found  his  stolen  sheep  in  the  possesion  of  one  D.,  and  that  D. 
at  first  agreed  to  surreuder  the  animals,  but  subsequently  refused  to  do 
so,  was  ai«ked  on  his  cro«<s  examination  if  D.,  wheu  he  refused  to  surren- 
der the  sheep,  did  not  assign  as  his  reason  for  so  doing  that  he  hail  pur- 
chased them.  This  ques  ion  and  the  answer  thereto  were  excluded  as 
hearsay.  Held:  That  tne  raliog  was  error,  the  question  and  the  a*  ewer 
being  legitimate  umier  the  rule  that  when  ^ptrt  of  a  c  nversation  is 
given  in  evidence  by  nne  party,  the  whole  on  the  same  subject  may  be 
inquired  into  by  the  other."    Stockman  v.  State.  387. 

54.  The  questions  and  answer  should  also  have  been  admitted  under 
the  rule  that  *'when  an  act  is  done  to  which  it  is  necesnary  or  important 
to  ascribe  a  character,  motive  or  object,  what  was  said  by  the  actor  at 
the  time,  from  which  the  character,  motive  or  cause  may  be  colle  ^ted,  is 
part  of  the  res  gests— verbal  acts— and  may  beffiven  in  evidence,  whether 
the  actor  be  or  be  not  a  party  to  the  suit*^    Id, 

55.  A  brand,  although  recorded  after  the  commission  of  the  offense, 
is  admissible  in  evidence,  but  is  not  sufficient  to  prove  ownership.  Crow- 
eU  V.  State,  .404. 

56.  A '  *road  brand,"  as  distinguished  from  a  '*range  brand,"  is  a  l»and 
required  by  statute  to  be  placed  upon  cattle  before  b^ing  removed  from 
the  county  in  which  they  are  gathered  to  market  outside  of  the  State, 
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BVIDBNOE--cofi^nu6cl. 

^i^iioh  bra^  nUMt  be  recorded  in  the  oouniy  from  whieh  tiieeatlleMe 
to  be  driven,  and  before  their  remoTal  from  sneh  eountsr.  The  bfftnd 
Jntrodnoed  in  eyldence  in  this  ease  was  the  '"road  brand**  of  the  alleged 
owner  whieh  was  recorded  aft^  the  cattle  were  driren  from  the  conntr 
wheire  gathered,  and  after  the  commiidon  of  the  offenee.  JSTtkt,  that  the 
■aid  brand  was  inadmiiBible  to  prove  ownenhip,  and  •hoold  have  been  ^ 
exdnded.    Id, 

57.  At  tending  to  establish  identity  in  developing  the  res  gestn,  or  to 
prove  guilt  by  circamstanees  connected  with  the  theft,  or  to  show  the 
intent  of  the  accuied  with  respect  to  the  property  described  in  the  in- 
dictmentk  it  is  competent  for  the  State  to  prove  the  theft  by  defendant, 
of  other  property  at  the  same  time  and  place  of  the  theft  in  question, 
but  it  is  not  competent  to  prove  a  distinct  theft  committed  by  defendant 
at  another  time  and  place.  Bee  the  statement  of  the  case  for  evidence 
of  distinct  thefts  held  to  have  been  erroneously  admitted.  WiUiafM  v. 
BkUe,  419. 

68.  Jurisdiction  is  a  question  addressed  to  the  court  alone,  and  is  not  a 
subject  for  the  consideration  of  the  Jury.  Under  this  rule,  the  admission 
in  evidence  before  the  jury  of  the  order  changing  the  venue  in  th^  case 
because  of  prejudice  against  the  accused,  was  erroneous.  See  the  opin* 
ion  in  eztenso  on  the  question.    Bhamherger  v.  State,  488. 

50.  The  admission  in  evidence  of  the  order  changing  the  venue  was 
otherwise  material  error,  under  the  rules  that  ^'evidence,  to  be  admis- 
sible, must  relate  to  relevant  facts  in  issue,**  and  that  '*a  defendant  is 
entitled  to  a  verdict  on  competent  evidence,  and  the  admission,  over  h^s 
objection,  of  incompetent  evidence  which  might  influence  a  Jury  to  his 
prejudice,  requires  a  conviction  to  be  set  aside,  even  though  there  be 
siufBcient  legal  evidence  to  sustain  it**  Kote  also  the  suggestion  of  this 
court,  that  the  error  of  admitting  the  order  changing  the  venue,  intensi- 
fied as  it  was  by  comment  of  prosecuting  counsel,  could  not  be  cured  by 
an  instmetion  to  the  Jury  to  ignore  the  change  of  the  venue.    Id, 

60.  See  the  statement  of  the  case  for  evidence  held  to  have  been  im- 
inroperly  admitted  in  a  trial  for  swindling,  inasmuch  asit  was  both  hear- 
say and  immaterial  to  any  issae  in  the  case.  But,  had  the  same  been 
admissible  as  beariDg  upon  the  question  of  intent,  the  charge  of  the  cotftt 
would  be  deficient  in  faiiinfl:  to  limit  it  to  that  issue.    Moody  v,  8tate^  458. 

61.  See  the  statement  of  the  case  for  the  evidence  of  the  witness  Hu- 
ten,  held,  though  remote,  to  have  been  properly  admitted  as  bearing 
npon  the  issue  of  intent.    Id. 

62.  See  the  statement  of  the  case  in  Orman  v.  The  State,  22  Texas 
Court  of  Appeals,  604.  for  the  evidence  of  an  attorney  at  law,  held  not  to 
partake  of  the  nature  of  a  '* privileged  communication,**  and  to  have 
been  properly  admitted.    Orman  v,  State^A&fi. 

68.  It  was  not  error  to  permit  the  State  in  a  trial  for  perjury,  to 
read  in  evidence  the  coraplaiot  filed  in  the  cause  upon  the  trial  of  which 
the  perjury  was  alleged  to  have  been  committed,  inasmuch  as  such  evi. 
dence  was  competent  to  prove  that  the  alleged  false  statements  were 
made  in  the  Judicial  proceeding  and  before  the  court  alleged  in  the  in- 
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EYIDENCE- continued. 
^  dietrntot,  bat,  haTing  admitted  tiich  evidenee.  the  trial  eoort^  In  iti 
eharge,  should  haTe  limited  its  elTeet  to  saoh  purpose  only.    BiggeubU- 
ham  «.  State,  505. 

64  It  ieaseneral  role  of  eyidenoe  that  theaets<Hr  deolaratJone^f  a 
conspirator  will  not  be  admitted  in  ertdenee  a^inst  his  oo-eonspiiator 
onless  they  were  done  or  made  pending  the  eonspiraoy,  and  weie  in 
furtherance  of  the  common  design.  See  the  opinion  in  extenso  on  the 
question,  and  tat  a  case  in  which  the  declarations  of  a  co-conspirator 
were,  under  the  rule  announced,  improperiy  admitted  against  the  ac- 
cused.   Carteg  «.  State.  511. 

65  With  respect  to  the  testimony  of  a  Staters  witness,  the  trial  court 
charged  the  Jury  as  follows:  *'In  contemplation  of  our  law  with  refer- 
ence to  accomplice  testimony,  the  court  charges  you  that  John  Thomas, 
the  witness  introduced  by  i^e  State,  is  an  accomplice  with  the  defend- 
ant,^ etc  ffelA:  Error,  because  the  said  charge  was  tantamount  to  an 
instruction  to  the  jury  that  defendaut  was  guilty  as  well  as  Thomas. 
The  charge  should  have  iustruoted  the  Jury  that  the  witness  Tliomas 
was  an  accomplice  in  the  commission  of  the  offense,  and  that  the  defend- 
ant could  not  be  oouTicted  upon  the  testimony  of  Thomas  unless  it  was 
legally  corroborated.    Spears  v.  State.  587. 

66.  See  the  statement  of  the  case  for  evidence  which,  tending  to  show 
that  the  act  of  the  accused  was  ueither  willfully  nor  maliciously  done, 
within  the  legal  signification  of  those  terms,  was  erroneously  excluded 
by  the  trial  court,  such  evidence  being  competent  upon  the  question  of 
intent.    Botoers  v.  State,  542. 

67.  The  general  rule  obtains  in  this  State  that  each  conspirator  is  re- 
sponsible for  everything  dooe  by  his  confederates  which  follows  imme- 
diately in  the  execution  of  the  common  design,  as  one  of  its  probable 
and  natural  ooueequences,  even  though  it  was  not  intended  as  a  part 
of  the  original  design  or  common  plan.  In  other  words,  the  act  most  be 
the  ordinary  and  probable  effect  of  the  wrongful  act  specifically  agreed 
upon,  so  that  the  connection  between  them  may  be  reasonably  appa- 
rent, and  must  not  be  a  fresh  and  independent  product  of  the  mind  of 
one  of  the  confederates,  outside  of,  or  foreign  to,  the  common  dedgn. 
Whether  or  not  the  act  was  the  ordinary  and  probable  effect  of  the 
common  design  or  conspiracy,  or  whether  it  was  a  fresh  and  iudependent 
product  of  the  mind  of  one  of  the  conspirators,  outside  of,  or  foreign  to, 
the  common  design,  are  questions  which,  under  proper  instructions, 
should  be  submitted  to  the  jury  for  solution.    Id. 

68.  Proof  of  the  non-age  of  the  accused  at  the  time  of  the  commis- 
sion of  the  offense  imposes  upon  the  State  the  burden  of  proving  that 
when  he  committed  the  offense,  if  he  did  commit  it,  he  understood  the 
nature  and  illegality  of  the  act.  This  proof  is  not  sufficiently  made  if 
the  State  merely  shows  that  be  knew  the  difference  between  good  and 
evil,  or  that  he  was  possessed  of  the  intelligence  of  ordinary  boys  of  his 
age.  On  the  contrary,  it  must  t>e  affirmatively  shown  that  he  had  suffi- 
cient discretion  to  understand  the  nature  and  illegality  of  the  particular 
act  constituting  the  crime.    Carr  v.  State,  562. 


Digitized  by 


Google 


H  TiZAS  OouBT  OF  Appbalb.  m 

lBd«x. 

09.  It  it  not  neoeMary  that  the  proof  of  discretion  thonld  be  made  by 
podtire  evidence.  In  many  cases,  eirenmstances  of  education,  habits 
of  life,  general  character,  moral  and  religions  training,  and,  oftentimes, 
the  dronmstanees  connected  with  the  ofTense  will  be  saffloient  to  satisfy 
the  jary  that  the  accused  had  the  discretion  required  to  render  him  re- 
sponsible for  the  crime.    Id. 

70.  One  of  the  exceptions  to  the  general  rule  that  a  witness  can  speak 
only  as  to  facts,  and  will  not  be  permitted  to  express  his  belief  or  opin* 
Ion,  is  that,  when  the  issue  is  as  to  the  sanity  of  a  person,  even  the  non- 
expert witnees  may  state  his  opinion  and  conclusion  upon  the  facts  to' 
which  he  has  testified.  This  rule  will  comprehend  the  inquiry  as  to- 
whetheror  not,  on  account  of  non-age,  the  accused  had  sufficient  discre- 
tion to  understand  the  nature  and  illegality  of  the  acts  constituting  the 
crime  charged  against  him;  and  the  witness,  having  stated  the  facts 
upon  which  he  based  his  opinion,  may  state  his  opinion  as  to  the  dis- 
cretion of  the  accused.    Id. 

71.  See  the  statement  of  the  case  for  circumstances  under  which  it  is 
Juld  that  the  confession  of  the  accused  was  properly  admitted  in  evi- 
dence against  him.    Id. 

72.  It  is  not  incumbent  upon  the  trial  court  to  give  in  charge  to  the 
jury  the  law  applicable  to  circumstantial  evidence,  unless  the  State,  in 
seeking  a  conviction,  relies  wholly  upon  that  character  of 'evidence 
Note  that  this  rule,  in  view  of  the  confession  of  the  accused,  applies  to 
this  case.    Id. 

78.  The  credibility  of  the  witnesses  and  the  weight  of  the  evidence 
are  qnestions  addressed  to  the  trial  Jury  alooe.  In  passing  upon  the 
truth  of  a  cooff  ssion,  a  part  of  which  has  been  contradicted  by  other 
evidence,  it  is  within  the  power  of  the  Jury  to  accept  one  portion  of  the 
confeision  as  true,  and  to  reject  as  untrue  that  which  has  been  contra- 
dicted by  other  testimony.    Id. 

74  See  the  statement  of  the  case  f or  .evidence  T^eid  sufficient  to  support 
a  conviction  for  burglary.    Id. 

75.  At  .a  former  term  of  the  trial  court  the  defendant  was  tried  and 
convicted  of  theft,  bat  upon  the  affidavit  of  his  co^efeodant,  who  was 
separately  tried  and  acquitt^,he  was  awarded  a  new  trial.  Upon  this 
trial,  his  co-defendant  having  departed  this  life,  the  defendant  offered  in 
evidence  the  affidavit  of  his  co-defendant  upon  which  he  secared  the  new 
trial.  Held,  that  the  proposed  evidence  was  properly^Bxcluded.  Stock" 
holm  «.  8tat€,  598. 

75.  The  trial  court  charged  the  Jury  as  follows:  "When  the  general 
reputation  of  a  witness  for  truth  and  veracity  in  the  community  in 
which  he  lives  has  been  attacked,  the  inquiry  must  be  confined  to  hfa 
general  reputation,  and  not  what  a  particular  individual  or  a  few  indi» 
viduals  may  believe  concerning  him;  and  the  investigation  is  to  be  con- 
fined to  his  gCDtsral  reputation  for  truth  and  veracity,  and  should  not 
extend  to  his  general  moral  character;  and  the  jury  is  authorized  to  re- 
fuse to  credit  and  believe  any  witness  whose  reputation  has  been  so  at- 
tacked, or  you  may  credit  and  believe  him  as  yoo  see  fit  and  proper  and 
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BVIDENOE— coneinutfd. 
'  MltTeto'bepropertodoao/jafltaBtboiifi^hlsrepatatknihadMiil 
•oattaoked;  for,  as  before  told  yoo,  you  are  the  sole  and  ex^nrive  judges 
of  tile  credibility  of  each  and  all  of  tbe  witnevee  wbo  bare  teetifled  b^ 
foreyouintbeoate.^  A^d,  in  view  of  tbe  eridenoe  in  this  eaee,  materi* 
ally  errooeoua    Id, 

71.  On  a  trial  for  theft  tbe  State,  over  tbe  objection  of  tbe  aeeoMd, 
was  permitted  to  prove  that,  for  tbe  four  or  five  yean  prior  to  the  trial, 
tbe  acoased  bad  been  oonfloed  in  tbe  penitentiary  for  f^cmy.  Eeid^ 
that  tbe  proof  was  illegal  and  inoqmpetent  Its  admission  was  error  in 
the  first  place,  and  tbe  trial  court  further  erred  in  oTcrmling  the  motion 
of  the  accafcd  to  exdude  it  from  the  consideration  of  the  jury.  Sua- 
jar  do  «.  BMe^  008. 

78.  It  is  expressly  provided  by  statute  that  ^^persons  chanced  as  i»in- 
eipals,  accomplices  or  aceesraries.  whether  in  the  same  indictment  or 
different  indictments,  can  not  be  introduced  as  witnesses  for  one  an- 
other.*^   Gray  v  State,  «11. 

79.  Od  bis  trial  for  theft  of  lost  property,  the  defendant  offered  <me 
Kancy  Gray  as  a  witne<«  in  his  bebalL  The  State  objected  to  the  eom- 
potency  of  the  proposed  witness  upon  tbe  groand  that  a  separate  iodict* 
ment  was  pendiog  agaiost  her,  wherein  she  was  charged  wirh  receiving 
and  concealing  the  stolen  property  for  the  theft  of  which  the  defendant 
was  on  trial.  The  objection  was  sustained  by  the  trial  court  The  evi- 
dence disclosed  that  the  proposed  witness  was  tbe  mother  of  the  defend- 
ant. In  view  of  the  rules  above  announced,  it  is  held  that,  inasmuch  as 
the  witness  was  not  charged  as  a  principal,  accomplice  or  accessary  in 
the  thefts  she  was  a  competent  witness,  and  tbe  trial  court  erred  in  hold- 
ing her  incompetent.    Id, 

80.  Under  the  roles  of  practice  obtaining  In  this  State,  a  convictioQ 
oan  not  be  had  upon  the  testimony  of  an  accomplice  unless  it  be 
strongly  corroborated  by  other  evidence;  and  an  accomplice  can  nei>ber 
eorroborate  himself  nor  another  acec»mplice.  Another  rule  is  that  if  a 
witucM  implicates  himself  in  the  offense  it  is  immaterial  that  he  claims  to 
have  been  coerced— no  matter  whar  his  motive,  if  he  agrees  to  and  does 
participate  in  the  offense,  he  is  an  accomplice  or  particeps  oriminis. 
Blakely  «.  StaU,  616. 

81.  It  is  an  established  and  statutory  rale  of  evidence  in  this  State 
that  ^'persons  charged  as  principals,  accomph'ces  or  accessaries,  whether 
in  the  same  indictment  or  indifferent  indictments,  can  not  be  introdbced 
a<i  witoesj^es  for  each  other.^  Under  ih^s  rule  tbe  declarations  ot  a  prin- 
cipal co-defendant  were,  in  this  c«8e.  i>roperly  excluded,  they  being  no 
part  of  tbe  res  gestee.   Blain  e.  State,  626. 

82.  See  tbe  statement  of  the  case  for  a  charge  of  tbe  oourt  upon  the 
doctrioe  of  principals  in  crime  Tuld  correct    Id, 

88.  See  the  statement  of  the  case  for  evidence  held  suiflcient  to  sup- 
port a  conviction  for  theft.    Id, 

84.  Under  our  practice,  a  witness  called  by  the  opposing  party  may  be 
discredited  by  proving  that  on  a  former  occasion  he  made  a  statement 
inconsistent  with  his  testimony  on  the  trial,  provided  such  statement  be 
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material  to  tke  iaioe.  The  witnew  may  also  be  diseredlted  by  proof 
that,  on  a  former  trial,  he  omitted  to  state  faets  stated  by  him  <m  the 
pending  triaL  And  generally,  whenever,  on  a  former  ooeasi<m,  it  'was 
the  duty  of  the  witness  to  state  the  whole  troth,  it  is  admissible  to  show 
that  in  l^s  statement  he  omitted  faets  sworn  to  by  him  at  the  trial  Bnt 
It  is  only  npon  a  denial,  direet  or  qnalifled,  by  the  witness,  that  snob 
Btat<»ments  were  made,  that  proof  of  them  can  be  made.  The  impugned 
witness  in  this  ease  not  only  did  not  deny  the  inconsistent  statements 
imi^nted  to  her,  bnt  admitted  that  she  made  them.  Held,  that  nnder 
the  rale  annouDced,  the  impeaching  testimony  was  erroneoosly  ad- 
mitted.   W4UiafMf>.Btate.eS7. 

86.  It  is  now  a  well  settled  role  of  practice  in  this  State  that  an  im- 
pesched  witness  may  be  corroborated  by  proof  that  be  had  at  other 
times  made  the  same  statements  as  those  testified  to  by  him  o*i  the  trial, 
and  about  which  he  was  impeached.  Under  this  rule,  it  is  held  that  the 
trial  court  erred  io  refusing  to  permit  the  defendant  to  introduce  proof 
to  supi>ort  his  impeached  witness  by  showing  that,  prior  to  the  trial,  she 
mnde  statements  substantially  the  same  as  those  she  made  on  the  trial 
and  about  which  she  was  impeached.    Id, 

8<L  The  indictment  alleged  the  ownership  of  the  property  stolen 
to  be  in  Columbus  C.  Littlefleld,  and  the  proof  disclosed  that,  thongb 
his  proper  name  was  Christopher  Columbus  Littiefield,  he  was  usually 
known  as  Columbus  Littlefleld,  and  was  often  addressed  as  Columbus  C. 
littiefield.  Held:  That,  if  the  proof  showed  that  he  was  as  weU  known 
by  the  name  set  out  in  tJie  indictment  as  by  any  other,  a  oonvietion  oth- 
erwise regular  would  be  sustained.    XoUi>.  State,  1^ 

BXBOUTIVB  PARDON. 
Bee  Hasbas  Corpos,  1. 

1.  Conditional  pardon  will  not  restore  to  one  eonvicted  of  a  felony 
competency  to  testify  as  a  witness  in  the  courts  of  tnis  State.  Dudley  d, 
Btate^ieXL 

8.  The  State  having  introduced  a  conditionally  pardoned  conyiet  as  a 
witness  against  the  defendant,  the  latter,  for  the  purpose  of  assailing  the 
ere  libility  of  the  witness,  proposed  to  read  in  evidence  the  Judgment  of 
conviction  against  him  for  felony,  which,  upon  objection  by  the  State, 
was  excluded.    Held^  that  the  ruling  was  error.    Id. 

EXCEPTIONS. 
Bee  Etidbbiob,  98. 
PRAoncB,  80. 

1.  Article  529  d  the  Code  of  Criminal  Procedure  expressly  provides 
that  the  want  of  the  signature  of  the  foreman  of  the  grand  jury  is>  no 
matter  of  exception  to  an  indictment  and  can  not  affect  its  validity. 
Bobinson  v,  StaU^  4 

2.  The  action  .of  the  trial  court  in  refusing  an  application  for  eon- 
tinuance  will  not  be  revised  unless  exception  to  such  action  is  presented 
by  proper  bilL    WiUiams  v.  State,  32. 
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MLOVPTIONB— continued. 

8.  Bills  of  exception  reterTed  to  the  action  of  the  trial  court  exoladlng 
tertimony,  ivill  not  be  eonddered  by  this  court  unless  they  disclose  the 
retoyancy  and  materiality  of  the  excluded  cTidence.  Woodson  v.  l^aUt 
108. 

4.  The  charge  of  the  court  in  this  case  was  deficient  in  failing  to 
Instmct  the  Jury  as  to  the  legal  meaning  of  the  terms  **  willful**  and 
**  deliberately,**  but,  inasmuch  as  no  exception  was  reeerred  to  the 
omission,  and  it  was  practically  supplied  by  a  special  instruction  given 
to  the  Jury,  ihe  omission  is  Tield  to  have  been  without  prejudice  to  the 
accused,  and  the  charge  puiBcient  in  substance.    Id. 

5.  Bill  of  exceptions  reserved  to  the  oyerruling  ot  a  challenge  to  a 
juror  for  cause,  is  not  complete,  nor  will  it  be  considered  by  this  court 
if  it  neither  shows  that  the  juror  served  on  the  jury,  nor  that  he  was 
challenged  peremptorily  by  the  accused,  and  that  an  objectionable  Juror 
was  forced  upon  the  accused  after  his  peremptory  challenges  were  ex- 
hausted.   Henning  v.  State,  815. 

8.  Bills  of  exception,  unless  filed  during  the  term  or  within  ten  days 
after  the  expiration  of  the  term  of  the  lower  court,  will  not  be  oonsldered 
by  this  court  on  appeal    Stewart  v.  State^^^ 

BXPBRT  TESTIMONY. 
See  Bill  of  Excbptiovs,  6t 

F. 
FACT  CASES. 

1.  Evidence  sufficient  to  support  a  conviction  for  indecent  publlea- 
tions.    Smith  and  Coker  «.  State^  1 . 

2.  Possession  of  stolen  property  by  the  accused,  however  recent  that 
possession  may  be,  if  explained  and  accounted  for,  and  shown  by  the 
evidence  to  be  lawful,  will  afford  against  the  accused  no  legal  presum- 
ption of  guilt  of  theft  See  the  opinion  for  the  substance  of  evidence 
jUld  insufficient  to  support  a  conviction  for  the  theft  of  a  mare.  Bean 
«.  State,  11. 

8.  See  opinion  and  the  statement  of  the  case  for  evidence  held  insuflU- 
•dent  to  support  a  conviction  for  burglary  with  intent  to  commit  rape. 
Turner  v.  State,  12. 

4.  Evidence  sufficient  to  support  a  conviction  for  murder  in  the  seeond 
degree.    Melton  v.  State,  47. 

6.  See  the  statement  of  the  case  in  this  and  in  Melton^  case,  ante, 
page  47,  for  evidence  ?ield  sufficiefit  to  support  a  conviction  as  accoaa- 
plice  to  murder  in  the  second  degree.    Farker  e.  State,  61. 

8.  Evidence  sufficient  to  support  a  conviction  for  murder  of  the  first 
degree.    Heard  v.  State,  108. 

7.  Evidence  insufficient  to  support  a  conviction  for  simple  assault 
IHckeneon  «.  State,  121. 

8L  To  constitute  an  assault  with  intent  to  murder,  it  must  appear,  1« 
that  an  assanlt,  coupled  with  an  ability  to  oommit  a  battery,  was  com- 
mitted; andt  2,  that  at  the  time  there  existed  in  the  mind  <tf  the  offender 


Digitized  by 


Qoo^^ 


24  Texas  Court  of  Appeals.  767, 


Index. 

FACT  OASES— continued, 

a  ipedflo  intent  to  kill.  See  the  opiaion  for  a  state  of  case  demandlDg 
of  the  trial  court  a  charge  in  harmooy  with  the  rule  stated,  and  note  the 
elatement  of  the  ease  for  evidence,  which,  however  sulBcient  to  establish 
an  assault  with  intent  to  alarm,  is  insnf&cieot  to  support  a  conviction 
for  assault  with  intent  to  murder.    McCulUmgh  v.  State.  128. 

0.  Evidence  insufficient  to  support  a  conviction  for  theft.  Bomero  v. 
mate,  190. 

10.  Bee  the  statement  of  the  case  for  evidence  held  sufficient  to  sup- 
port the  conviction  for  theft  of  the  defendant  Collins,  but  insufficient  to 
support  the  conviction  of  Lindly.    Collins  and  Lindly  v.  State,  141. 

11.  Evidence  insufficient  to  support  a  conviction  for  adultery.  Webb 
V.  State,  164. 

12.  See  the  statement  of  the  case  for  evidence  which,  though  conflict- 
ing, satisfied  the  Jary,  whose  province  it  was  to  determine  its  weight  and 
credibility,  and  is  held  sufficient  to  support  a  conviction  for  perjury. 
Brovm  v.  State,  1?0. 

18.  Bee  the  opinion  in  extenso,  for  the  substance  of  evidence  held 
sufficient  to  establish  the  insanity  of  the  accused,  and,  therefore,  in- 
anfficient  to  support  a  conviction  for  murder.    Massengale  v.  State,  181. 

14.  Bee  the  statement  of  the  case  for  evidence  sufficient  to  support  a 
conviction  for  assault  with  intent  to  rape,  but  also  for  newly  discovered 
evidence  held  to  have  demanded  of  the  trial  court  the  awurd  of  a  new 
trial    McCleaveland  v.  State,  202. ' 

16.  See  the  statement  of  the  case  in  Melton  v.  The  State,  28  Texas 
Court  of  Appeals,  204,  for  evidence  held  sufficient  to  support  a  conviction 
for  attempt  to  rape.    Melton  v.  State,  284. 

16.  Bee  the  statement  of  the  case  for  evidence  adduced  in  a  habeas 
corpus  proceeding  for  bail  under  a  charge  of  murder,  held  insufficient  to 
support  a  Judgment  denying  baiL    Bx  parte  Henson,  805. 

17.  Evidence  sufficient  to  support  a  conviction  of  murder  of  the  first 
degree.    Senning  v.  State,  816. 

18.  Evidence  insufficient  to  support  a  conviction  for  gaming.  Borders 
«.  State,  888. 

19.  See  the  statement  of  the  case  for  evidence  held  insufficient  to  sup- 
port a  conviction  for  theft,  because  insufficient  to  support  the  allegation 
of  ownership  of  the  alleged  stolen  animal.    Myers  d.  State,  884. 

20.  Evidence  insufficient  to  support  a  conviction  for  adultery.  Mitten 
and  Hamilton  v.  State,  846. 

21.  See  the  opinion  and  the  statement  of  the  ease  for  evidence  held 
insufficient  to  support  a  conviction  for  assault  with  intent  to  commit 
rape,  because  insufficient  to  show  the  use  of  force  or  attempted  force 
CarroU  v.  State,  866. 

22.  See  the  statement  of  the  case  for  the  substance  of  evidence  set  out 
in  a  motion  for  y w  trial,  which,  though  not  strictly  newly  discovered 
in  the  light  of  the  evidence  on  the  trial  entitled  the  defendant  to  a  new 
trial    Bop  V.  State,  W9. 

26.  See  the  opinion  in  extenso  for  a  summary  of  the  Inoulimtory  proof 
in  this  ease  held  insufficient  to  support  a  conviction  for  theft  of  oattle. 
Jfof»fio  V.  State,  401. 
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FACT  OASBS— continued. 

24  Bvideooe  iDsofflelent  to  rapport  a  ecmTietion  for  thoft  Crowett 
V.  State,  404. 

86.  Bee  the  statemeDt  of  the  ease  for  evidenoe  hOd  Insafflelent  to  Idea* 
tify  the  animal  traced  to  the  posseedon  of  the  aeensed  ae  the  ijleged 
stolen  animal  deseribed  in  the  indictment,  and«  therefore,  inenfflelant  to 
rapport  the  conviction  for  theft    Stewart  d.  State,  418. 

2e.  Evidence  insnlBcient  to  support  a  conviction  for  hnr^lary.  FIM 
V.  State.  422, 

27.  Evidence  insufficient  to  support  a  conviction  for  fraudulent  di^Kh 
IKMition  of  mortfrafl:ed  property.    Presley  f>.  State,  494. 

28.  To  constitute  theft  the  taking  of  the  property  must  have  been 
wrongful,  unless  the  possession  of  the  property  was  obtained  by  some 
l^lse  pretext,  or  the  taking  was  accompanied  by  the  intent  to  deprive 
the  owner  of  the  value  of  the  property.  Conversion  by  the  accused  of 
property  lawfully  obtained  is  not  sufficient  to  establish  the  fraud  nlait 
intent  at  the  time  of  the  taking.  Bee  the  opinion  in  extenso  for  the  sub- 
stance of  evidence  Tield  insufficient  to  support  a  conviction  for  hone 
theft    Stokelep  «/  State,  509. 

29.  Evidence  insufficient  to  support  a  ccmviotion  for  incest  Dodsan 
V.  StaU,  514. 

80.  Evidence  insufficient  to  rapport  a  conviction  f<^  assault  and  bat- 
tery.   Ware  «.  State,  521. 

8t.  Evidence  insufficient  to  support  a  conviction  for  theft  GiUeland 
9.  StaU,  524. 

82.  Evidence  insufficient  to  support  a  conviction  for  theft  €Hu9t  e. 
ifiVtfto,  580. 

88.  Evidence  sufficient  to  support  a  conviction  for  burglary.  Cam  a 
State,  662. 

84.  The  issue  in  this  case  was  whether  the  defendant  fabricated  the 
narrative  of  the  homicide  committed  by  his  principal,  which  was  related 
upon  the  inquest  over  the  deceased  by  the  witnesses  who  testified  against 
him  on  this  trial.  That  issue  was  supported  only  by  the  unoorrobo- 
rated  testimony  of  the  two  witnesses  who  claimed  that  they  teetifled  to 
the  fabricated  statement  upon  the  inquest  because  commanded  to  do  so 
by  the  defendant  and  beoaase  they  were  in  fear  of  the  defendant  and 
his  principal.  Held  that,  in  the  absence  of  COTroborating  testimony,  tlie 
evidence  is  insufficient  to  support  this  conviction.    BlakeHy  d.  State,  .616. 

85.  Evidence  sufficient  to  support  a  conviction  for  theft  Blain  e. 
State,  626. 

86.  Evidence  sufficient  to  support  a  conviction  for  murder  of  the  seo> 
ond  degree     Thumm  v.  State.  667. 

87.  A  conviction  for  perjury,  to  be  legally  obtained,  must  be  had  npon 
the  testimony  of  at  least  two  credible  witnesses,  or  that  of  one  credibie 
witness  strongly  corroborated  by  other  evidence.  See  the  statement  of 
the  case  for  evidence  which,  though  conflicting,  is  held  sufficient  to  sup- 
port the  conviction  for  perjury.    Andereon  v.  StaU,  705. 


Digitized  by 


Google 


H  Tbxas  Ooumr  oy  Appbau.  7M 


lades. 


7AL8B  SWEARING. 

The  ff&nenl  rale  Is  that  the  beat  evidence  by  whkh  a  faet  eaa  be 
|m>Ted,  must  be  prodaced  or  its  abseoee  be  acoounted  for  before 
■eooDdary  eTidenoe'ean  be  resorted  ta  Bat  an  exception  to  thit  rple  Is 
that  the  offleiiU  cbarac^er  of  an  alleged  public  officer  need  not  be  prored 
by  the  commission  or  other  written  evidence  of  the  offioer^s  right  to  aet 
as  soch,  except  in  an  usne  directly  between  the  officer  and  the  pUblie. 
The  trial  court  did  not  err  in  permitting  a  Staters  witness  to  testify  that 
he  was  the  justice  of  the  peace  who  administered  the  oath  upon  which 
the  false  swearing  was  predicated.     Woodson  v.  State,  ie8. 

FENCE  CUTTING. 

See  the  statement  of  the  case  for  the  charging  part  of  an  indictment 
held  sufficient  to  charge  the  offense  of  fence  cutting.  JSpears  «.  /Stat0, 
687. 

FLIGHT. 
See  Practiob,  87. 

FORGERY. 

1.  The  proeecution  in  this  case  was  for  attempting  to  para  a  forged 
instrument  to  one  H.  The  evidence  adduced  upon  the  plea  of  former  con- 
viction f^howed  that  the  instrument  described  in  the  two  indictments 
was  one  and  the  same,  bat  that  the  other  attempt  was  to  pass  it  to 
another  person  than  H.,  at  a  different  time  and  place,  ffeld,  that  the 
transactions  were  different,  and  constituted  different  and  distinct  of- 
fenses; wherefore  a  conviction  for  the  one  could  not  bar  a  proeeoiition 
for  the  other.    Burks  v.  State,  8M. 

8.  As  tending  to  establish  the  fraudulent  intent  of  the  accused  hi  the 
transaction  for  whidi  he  was  on  trial,  it  was  competent  for  the  State  to 
prove  that,  at  a  different  time  aad  place  on  the  same  day,  the  aecosed 
attempted  to  pass  the  forged  instrument  to  a  different  person  than  the 
party  alleged  in  the  indictment.  But  the  failure  of  the  charge  to  limit 
and  circumscribe  the  purpose  and  object  of  such  evidence  was  funda- 
mental error.    Id, 

8.  It  is  not  on}y  the  province,  but  it  is  the  duty  of  the  trial  judge  to 
construe  an  alleged  forged  instrument,  and  to  instruct  the  jury  as  to  its 
legal  effect,  had  it  been  genuine.  In  this  case  the  court  properly 
charged  that,  if  the  alleged  forged  instrument  was  genuine,  it  woald  cre- 
ate a  pecuniary  obl%ation.    Id, 

4.  Objections  to  the  admission  in  evidence  in  this  case  of  the  alleged 
forged  instrument  were  properly  overruled,  inasmach  as  the  letter  S  . 
before  the  figures  (48.00  imports  nothing,  is  no  part  of  the  said  instru- 
ment, and  constitutes  no  piirt  of  the  description  of  the  said  instrument. 
Id, 

5.  The  trial  court  did  Dot  err  in  admitting  in  evidence  the  declara- 
tions of  the  defendant  with  regard  to  the  transactions  involved  in  the 
prosecution,  made  by  him  when  not  in  custody  nor  under  arrest.  Nor 
was  It  error  to  permit  the  State  to  prove  that  defendant  was  known  by 
another  name  than  that  he  assumed  in  the  county  of  the  forum.    Id, 
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FORGERY'-continued. 

6.  The  State  lot  reduced  io  eyidence  the  allej^ed  forged  instnimeiit  b^ 
fore  proving  that  the  same  was  written  by  the  accused,  bat  subse- 
quently produced  such  proof.  Reld,  that  such  practice,  though  irreg- 
ular, was  not  materially  erroneous.     Williams  v.  State^  342. 

7.  See  the  opinion  for  the  contents  of  a  written  instrument  held  to 
be  sufficiently  certain  to  be  made  the  subject  of  an  indictment  for  forgeiy* 
Id. 

FORMER  ACQUITTAL  AND  CONVICTION. 

1.  The  provision  of  the  statute  (Code  Crim.  Proc.,  art.  712)  whieh  re- 
quires that  in  passing  upon  a  special  plea  (such  as  a  plea  of  former  con- 
viction) interposed  as  a  defense  to  a  prosecution  for  crime,  the  verdict 
shall  specially  find  whether  the  plea  Ib  true  or  untrue,  is  mandatory, 
and  can  not  be  eluded  upon  the  ground  that  the  failure  of  the  verdict 
to  so  find  worked  no  prejudice  to  the  accused.    Burks  v.  State^  82d. 

2.  The  prosecution  in  this  case  was  for  attempting  to  pass  a  forged 
instrument  to  one  H.  The  evidence  adduced  upon  the  plea  of  former 
conviction  showed  that  the  instrument  described  in  the  two  indictments 
was  one  and  the  same,  but  that  the  other  attempt  was  to  pass  it  to 
another  person  than  H.,  at  a  different  time  and  place.  Held,  that  tl  e 
transactions  were  different,  and  constituted  different  and  distinet  of- 
fenses; wherefore  a  conviction  for  the  one  could  not  bar  a  proeeeatioQ 
for  the  other.    Id. 

8.  Conspiracy  to  comqUt  burglary  Is  a  distinet  offense  created  by  the 
statutes  of  this  State,  and  it  Ib  complete  when  two  or  more  persons  have 
positively  agreed  between  themselves  to  commit  burglary,  though  the 
burglary  be  never  committed.  If  a  burglary  and  a  conspiracy  to  com- 
mit burglary  involve  the  same  transaction,  t^e  two  offenses  of  burglary 
and  conspiracy  to  commit  burglary  may  be  carved  out  of  the  same 
transaction,  and  a  conviction  for  the  one  will  not  bar  a  proseeution  for 
the  other.  See  the  opinion  in  eztenso  for  an  exhaustive  discnarion  of 
the  doctrine.    Whitford  v.  State,  489. 

i.  It  is  weU  settled  in  this  State  that  the  stealing  of  different  artidee 
of  property,  belonging  to  different  owners,  at  the  same  time  and  place, 
so  that  the  transaction  is  the  same,  is  but  one  offense,  and  the  accused 
can  not  be  convicted  on  separate  indictments  charging  different  parts 
of  one  transaction  as  in  each  a  distinct  offense.  A  conviction  on  one  of 
the  indictments  bars  a  prosecution  on  the  other.  Willis  and  Boyd  «u 
State,  586. 

n.  Tbe  proof  on  the  trial  showed  that  the  defendants  had  been  sepa- 
rately convicted  for  the  theft  of  a  cow,  the  property  of  one  W.  The  ani- 
mal involved  in  this  prosecution  was  alleged  to  be  the  property  of  one  C, 
and  WAS  found  in  the  possession  of  the  defendants  at  the  same  time  and 
place  and  under  the  same  circumstances  as  the  W.  cow.  It  showed,  also, 
that  when  last  seen,  before  being  found  in  the  defendants^  possession 
the  W.  cow  was  on  her  range  a  mile  and  a  half  west  of  the  town  of  A., 
and  that  the  C.  cow,  when  last  seen  before  she  was  found  in  the  possession 
of  the  defendants,  was  on  her  range  several  miles  southwest  from  the 
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FOBMER  ACQUITTAL  AND  CONVICTION-conitVittetf. 

•aid  town  of  A.  Under  this  proof,  the  defendants  pleaded  In  bar  to  tbif 
proseontion  their  former  conviction  for  the  theft  of  W.'scow,  alleging 
the  taking  of  the  two  cows  to  be  but  one  transaction.  The  Jury  found 
against  the  tmth  of  the  special  plea.  Held^  that  the  finding  of  tiiejary 
was  supported  by  the  proof,  and  was  correct.    Id, 

6.  In  response  to  an  inquiry  by  the  Jury  the  trial  Judge  instrueted 
them  that  the  burden  of  proviDg  their  special  plea  of  former  convlotioii 
rested  upon  the  defendants.    Held^  correct.    Id, 

FRAUDULENT  DISPOSITION  OP  MORTGAGED  PROPERTY. 

The  indictment  in  this  case  alleges  that  the  mortgaged  property 
was  fraudulently  disposed  of  by  the  accused  to  some  person  to  the  grand 
jury  unkno¥m.  The  evidence  shows  that  it  was  disposed  of  to  one  Ike 
Thomas,  and  that  the  grand  jury  either  knew,  or  by  the  exercise  of 
reasonable  dilgence  could  have  ascertained,  that  fact.  JTeZc^,  that  the 
indictment  is  sufficient  to  charge  the  offense  of  fraudulently  disposing 
of  mortgaged  property,  but  the  evidence  disproving  an  essential  allega- 
tion in  the  said  indictment,  is  insui&cient  to  support  the  conviction. 
Presley  «.  State,  494. 

G. 

GALVESTON  COUNTY. 
Bee  Jurisdiction,  1. 

NAMING. 

1.  Indictment  charged  the  appellant  with  "unlawfully  permitting  a 
game  with  dice  to  be  played  and  bet  at  in  a  house  under  his  control, 
the  said  house  being  then  and  there  a  public  place,  to  wit,  a  house  for 
retaUing  spirituous  liquors.^'  Held,  that  under  article  865  of  the  Penal 
Code,  as  amended  by  the  act  of  March  0, 1881,  the  indictment  is  soffi- 
oient.    Bobinson  v.  State,  4. 

2.  It  is  no  offense  against  the  laws  of  this  State  to  bet  or  wager 
at  a  game  played  with  dice  or  dominoes  at  a  private  residence.    Borders 

'  «.  State,  888. 

H. 
HABEAS  CORPUS. 
See  Liquor  Traffic. 

1.  The  relator  being  confined  in  the  penitentiary  of  this  State  under 
seven  different  convictions  for  felony,  applied  to  the  Gt>vemor  for  par- 
don, and,  on  the  twenty-fifth  day  of  August,  1886,  the  Gk>vernor  issued 
his  charter  of  pardon  to  cover  each  of  the  seven  convictions,  which 
charter  of  pardon  he  delivered  to  the  agent  of  the  relator,  who  in  turn 
delivered  it  to  the  superintendent  of  the  penitentiary,  and  demanded 
upon  it  the  release  of  the  relator.  The  superintendent,  acting  upon 
telegraphic  orders  from  the  Governor,  refused  to  release  the  relator,  re- 
tained the  said  charter  of  pardon,  and  subsequently  returned  it  to  the 
•Governor,  who  indorsed  upon  it  his  order  of  cancelation  because  it  ^Vas 
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HABEAS  COnFTJS-^ontinued. 

issaed  apen  miiinformatioiL'*  On  thn  thirtipth  day  9f  Mmreh,  t897«  tt»e 
relator  sued  oat  a  writ  of  habeas  eorpun,  nnd  upon  the  hearinir  ^  ^^ 
same  he  introduced  in  eyideoee  the  said  charter  of  pardon,  indorsed  as 
above  stated.  He  was  remanded  to  custody,  and  appealed  to  this  eonrt. 
Upon  the  hearing  of  the  appeal  this  court  held  that  a  pardon  procured 
by  frand  was  absolutely  void,  and  that,  having  relied  upon  the  diarter 
of  pardon,  Jndorsed  as  above,  the  relator  established  against  hims^  a 
prima  facie  procurement  of  the  pardon  by  fraud  and  assumed  the  burden 
of  proving  no  fraud,  which,  failing  to  do,  he  was  not  entitled  to  release, 
and  ihe  judgment  of  t^e  lower  court  was  affirmed.  On  the  tenth  day  of 
August,  1887,  the  relator  applied  for  a  second  writ  of  habeas  eorpus, 
which,  being  granted  and  heard,  he  was  again  remanded  to  custody, 
from  which  judgment  he  prosecutes  this  appeaL  The  Assistant  Attorney 
General  moves  to  dismiss  this  appeal  because  there  is  a  former  and  un- 
reversed adjudication  upon  this  same  state  of  facts,  and  beeaura  the  said 
former  adjudication  was  pleaded  in  bar,  and  no  newly  discovered  evi- 
dence is  set  up  as  a  reas<»i  for  opening  up  the  former  judgment  for  re- 
vision. But  held:  1.  A  second  writ  of  habeas  corpus  is  obtaii  able 
under  the  laws  of  this  State  when  it  is  made  to  appear  that  important 
testimony  has  been  obtained  which,  though  not  newly  discovered,  or 
which,  though  known  to  the  applicant,  could  not  be  produced  by  him 
at  the  former  hearing.  2.  In  passing  upon  seeond  appeals  in  habeas 
corpus  cases  this  court  is  not  called  upon  to  determine  whether  or  not  the 
evidence  is  newly  discovered,  but  will  consider  the  evidence  as  it  was  ad- 

•  duced  on  the  hearing  and  is  presented  in  the  record.  The  motion  to 
dismiss  the  appe^  is  overruled.  See  the  opinion  in  eztenso  for  the  sub- 
ste^ce  of  evidence  adduced  on  the  hearing  below,  which  is  held  to  re- 
move the  taint  of  fraud  in  the  acquisition  of  the  pardon  as  exhibited  on 
the  first  hearing,  and,  therefore,  to  ^ititle  the  applicant  to  his  discharge. 
^x  parte  Eoaaon,  226. 

2.  See  the  statement  of  the  case  for  evidence  adduced  in  a  habeas 
corpus  proceeding  for  bail  under  a  charge  of  murder,  held  insufficient 
to  support  a  judgment  denying  bail.    Ex  parte  Henson,  805. 

8.  All  district  judges  of  this  State  are  authorized  by  the  Constitu- 
tion to  grant  the  writ  of  habeas  corpus  in  felony  cases,  and  it  is  a  stat- 
utory principle  that  **  every  provision  relating  to  the  writ  of  habeas 
corpus  shall  be  most  favorably  construed*  in  order  to  give  effect  to  the 
remedy  and  protect  the  rights  of  the  person  seeking  relief  under  it** 
Another  well  settled  rule  is  that  ''a  party's  right  to  the  writ  does  not 
depend  upon  the  legality  or  illegality  of  his  original  caption,  but  upon 
the  legality  or  illegality  of  his  present  detention.**  Under  these  rules 
the  judge  below  had  ths  power  to  grant  an4  hear  the,  writ  of  habeas 
corpus  in  this  case,  and  this  court  acquired  jurisdiction  by  appeal;  where- 
fore the  8tate*s  motion  to  dismiss  the  appeal  is  overruled.  Mx  parte 
Trader,  893. 

4  The  relator  was  indicted  for  murder  in  K  county.  He  seouredf  a 
change  of  venue  to  D  county,  where  he  was  admitted  to  bail.  Upon 
his  release  he  went  to  £  county  where,  under  statutory  prooeedings  had 
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in  the  ooonty  court,  he  was  legally  declared  to  be  a  lunatic,  and  w%s 
ordered  to  be  confined  in  the  State  Lunatic  Asylum,  but  subeeqoently, 
under  the  proyidons  of  Article  118  of  the  Revised  Statutes,  he  was  pbused 
in  the  custody  of  relatives  and  friends  who  entered  into  bond  to  eare 
for  and  restrain  him.  Subsequently  the  case  against  him  for  murder 
was  called  in  the  district  court  of  D  county,  and  upon  his  default  his 
bail  bond  was  forfeited,  and  alias  capias  for  his  arrest  was  awarded, 
which  was  afterwards  executed  by  the  sheriff  of  £  county.  Thereupon 
bis  custodians,  who  held  him  as  a  lunatic  under  the  authority  ot  the 
county  court  of  E  county,  applied  to  the  Judge  of  the  district  court  of 
£  county  for  the  writ  of  habeas  corpus.  The  writ  was  granted,  but  upon 
the  hearing  of  the  same,  the  said  district  judge  remanded  the  relator  to 
the  custody  of  the  sheriff.  Upon  this  state  of  case,  the  custodians  of  the 
relator  insist,  on  this  appeal,  that  there  is  no  mode  provided  by  our  law 
by  which  the  sanity  of  an  accused  can  be  inquired  into  in  the  district 
court  btifore  the  commencement  of  the  trial  upon  the  merits  of  the  case 
under  the  indictment;  and  that,  if  insane,  or  he  becomes  so  after  the 
commission  of  the  offense,  he  can  not  be  placed  upon  trial  while  in  such 
ecmdition— which  latter  proposition  is  statutory.  But  that  statute  (Penal 
Code,  art.  89)  has  been  held  to  mean  that  *' when  a  defendant  charged 
with  felony  has  become  insane,  a  jury  should  be  impaneled  to  try  the 
issue  of  insanity,  before  proceeding  witli  the  cause  upon  its  merits.'' 
Upon  this  whole  case  it  is  Tield  that  the  district  judge  of  E  county  prop- 
erly awarded  the  writ  of  habeas  corpus,  but,  under  the  provisions  of 
Article  137  of  the  Code  of  Criminal  Procedure,  which  provides  that 
**  after  indictment  found,  the  writ  of  habeas  corpus  must  be  made  re- 
turnable in  the  county  where  the  offense  has  been  committed,"  the  same 
should  have  been  made  returnable  to  the  Judge  of  the  dlatrict  court  of 
K  county;  and  this  court  so  orders.    Id. 

6.  A  county  convict,  against  whom  a  fine  and  costs  have  been  ad- 
Judged,  and  who,  in  default  of  the  payment  of  the  same,  has  been  put  to 
labor  on  the  county  farm,  is  entitled  to  receive  a  credit  again^^t  his  fine  and 
costs  of  one  dollar  per  day  for  each  day  that  he  labors;  anu,  when  ha  has 
labored  on  the  county  farm  a  sufBcient  length  of  time^  satisfy  fine  and 
costs,  at  the  rate  of  one  dollar  per  day,  he  is  entitled  to  his  discharge, 
JSx  parte  Dampier^  561. 


IMPEACHING  TESTIMONY. 
8e4  BviDKVCB,  20,  7e,  84, 86. 

IMPEACHMENT. 

/500  WiTtf  B88,  1. 

INCEST. 

See  the  statement  of  the  case  for  evidence  held  to  be  iosuf&olent 
to  support  a  conviction  for  incest,  inasmuch  as  it  rests  upon  the  unoor- 
toborated  testimony  of  a  witness  shown  by  the  other  proof  to  be  a  parti- 
«eps  criminis.    Dodson  v.  State,  514. 
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INDECENT  PUBLICATION. 
See  Charge  of  the  Court,  2. 

The  indictment,  settinf?  ont  in  Time  verba  the  obioene  and  indecent 
eomposition.  charged  that  the  appellants  '*did  unlawfally  make  and  pnb- 
lish  an  indecent  and  obscene  written  composition,  manifestly  designed  to 
oormpt  the  morals  of  youth.**  Held^  that  the  indictment  is  sufficient; 
and  that,  the  composition  being  set  out  in  Tubc  verba^  it  was  unneces- 
sary that  the  indictment  should  allege  the  manner  and  means  of  the 
making  of  the  same,  or  the  circumstances  attending  the  publication 
thereof.  How  and  where  the  composition  was  made  and  published 
were  matters  of  proof,  and  not  pleading.    Smith  and  Coker  «.  State^  1« 

INDICTMENT. 
See  Attempt  to  Rape, 
Burglary,  9, 10. 
Theft,  17,  48. 

1.  The  indictment,  setting  out  in  hcBC  verba  the  obscene  and  indecent 
eomposition,  charged  that  the  appellants  ''did  unlawfully  make  and 
publish  an  indecent  and  obscene  written  composition,  manifef^tly  de- 
signed to  corrupt  the  morals  of  youth.^  Held,  that  the  indictment  is 
sufficient;  and  that,  the  composition  being  set  out  in  Tiax  verba^  it  was 
unneceFFary  that  the  indictment  should  allege  the  manner  and  means 
of  the  making  of  the  sanje,  or  the  circunistances  attending  the  publica- 
tion thereof.  How  and  where  the  composition  was  made  and  publish^ 
were  matters  of  proof,  and  not  pleading.    Smith  and  Coker  v.  State^  t 

2.  Indictment  charged  the  appellant  with  ^'unlawfully  permitting  a 
game  with  dice  to  be  played  and  bet  at  in  a  house  under  his  control,  the 
said  hou«e  being  then  and  there  a  public  place,  to  wit.  a  house  fo»  retail- 
ing spirituous  liquors."  Held,  that  under  article  865  of  the  Penal  Code, 
as  amended  by  the  act  of  March  5,  1881,  the  indictment  is  sufficient. 
Robinson  v,  State^  4. 

8.  The  law  does  not  require  that,  upon  the  transfer  of  an  indictment 
from  the  district  to  the  county  court,  the  certificate  of  the  clerk,  certify- 
ing the  transfer,  shall  recite  that  such  indictment  was  signed  or  not 
signed  by  the  foreman  of  the  grand  jury  which  presented  it.    Id. 

4.  Article  529  of  the  Code  of  Criminal  Procedore  expressly  provides 
that  the  want  of  the  signature  of  the  foreman  of  the  grand  jury  is  not 
matter  of  exception  to  an  indictment  and  can  not  affect  its  validity.   Id, 

5.  Indictment  conforming  to  No.  183  of  Willson^s  Criminal  Forms  is 
sufficient  to  charge  the  offense  of  breaking  into  a  Jail  to  rescue  a  priso- 
ner, as  that  offense  is  defined  by  article  212  of  the  Penal  Code.  WiRiams 
V.  State,  17. 

6.  The  conviction  in  this  case  was  for  burglary.  .  It  was  had  under 
an  indictment  which  charged  conjointly  the  offenses  of  bnri^lary  mmj 
theft.  The  allegations  ^ere  that  defendant  did  burglariously  enter  the 
house  with  the  intent  to  commit  theft,  and  that  he  did  oommit  tbef 
of  certain  personal  property.  The  indictment  proceeded  to  allege,  not 
the  elements  of  the  theft  which  it  charged  he  intended  to  oommit,  but 
the  elements  of  the  theft  which  he  did  commit.    The  oontention  of  the 
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appellant  is  that  the  indictment  is  insnfBcient  to  support  the  conyletloii 
for  burglary,  because  it  failed  to  allege  the  elements  of  the  intended 
theft.  Held^  that,  aUeging  the  elements  of  the  theft  actually  com* 
mitted,  the  indictment  is  sufficient  to  support  the  conviction  for  bor 
glary.    WiUiams  f>.  State,  69. 

7.  If  the  parpose  or  the  pleader  had  been  merely  to  charge  a  bur- 
glary with  intent  to  commit  an  offense,  and  not  to  charge  bur^clary  and 
the  actual  commission  of  the  offense,  then  the  indictment  would  be  insuf- 
ficient unless  it  alleged  the  elements  of  the  intended  offense.    Id. 

8.  The  rule  is,  that  if  burglary  and  theft  be  charged  in  the  same 
count,  and  the  party  charged  be  convicted,  the  theft  will  be  included  in 
the  burglary,  and  no  judgment  can  be  rendered  for  the  theft.  In  such 
case,  however,  the  conviction  for  burglary  will  bar  a  subsequent  prose- 
eution  for  the  theft.    Id, 

9.  ''Actual  care,  control  and  management^'  of  the  alleged  stolen  prop- 
erty is,  under  oor  statute  defining  theft,  such  possession  as  will  support 
an  allegation  of  possession.    Tinney  t,  State,  112. 

10.  The  indictment  in  this  case  alleged  both  the  ownership  and  posses- 
sion in  D.  The  proof  showed  that,  though  the  animal  belonged  to  D., 
one  H.  found  it  on  his  premises,  took  it  up,  and  staked  and  fed  it  on  his 
premises,  and  proclaimed  his  intention  to  estray  it.  But,  before  H.  could 
complete  the  estrayal  of  the  said  animal,  it  was  stolen  from  the  stake  on 
his  premises.  Held^  that  the  proof  shows  that  H.  had  the  'care,  cou- 
trol  and  management^'  of  the  horse,  which  constituted  possession;  and 
therefore  the  variance  between  the  allegation  and  proof  of  possession  is 
fatal  to  the  conviction.    Id, 

11.  An  indictment  for  swindling  by  false  pretense  should  positively 
and  clearly  aver  the  commission  of  the  acts  by  the  accused.  If  a  writ- 
ten instrument  enters  into  the  offense  as  matter  of  inducement,  the  said 
instrument  should  be  ^Qt  out,  as  in  forgery.  See  the  statement  of  the 
case  for  an  indictment  held  insufficient  to  charge  the  offense  of  s winding 
by  falpe  pretense;  wherefore  the  motion  in  arrest  of  judgment  should 
have  prevailed.    Dwyer  v.  State,  182. 

12.  Indictment  for  burglary  by  force,  threats  and  fraud,  although  it 
fails  to  charge  that  the  offense  was  committed  by  day  or  by  night,  will 
support  a  conviction  if  the  proof  shows  that  the  entry  was  effected  by 
actual  force  in  the  night  time  applied  to  the  building.  Note  the  ap- 
proval of  Carr's  case,  19  Texas  Court  of  Appeals,  685,  and  Martin's  case, 
21  Texas  Court  of  Appeals,  1.    Buchanan  v.  State,  195. 

18.  Information  or  indictment  for  theft  of  the  property  of  a  corpora- 
tion must  not  only  describe  the  corporation  by  its  correct  corporate 
name,  but  should  allege  that  it  was  a  corporation.  Allegation  that  the 
"Mo.  P.  Rway  Company''  was  the  owner  of  the  stolen  property  will  not 
suffice.  See  the  opinion  in  extenso  Tor  a  discussion  of  the  question,  and 
for  the  substance  of  an  information  held  insufficient  to  charge  the 
offeuFe  of  theft.    White  t).  State,  281. 

14.  See  the  statement  of  the  case  for  an  indictment  held  sufficient 
to  charge  the  offense  of  producing:  an  abortion  by  an  unlawful  assault 
upon  a  pregnant  woman.    Navan-o  v.  State,  878. 
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15.  A  mtetatement  in  an  indictment  as  to  the  day  oo  whkdi  tiie  term 
of  the  ooort  at  which  the  fiame  waR  presented  began  goes  to  the  fonn 
and  not  to  the  substance  of  the  indictment,  and  may  be  amended  wad/a 
the  order  of  the  coort  by  merely  erasing  the  wrong  date  and  sabctita- 
tiug  the  proper  one.  Moreorer,  such  amendment  is  unnecessary,  as  the 
allegation  of  the  time  when  the  term  began  was  mere  nurplosage.  0»- 
bome  V,  State,  898. 

1^  Indictment  <±4a'ged  the  offense  of  swindling  by  means  of  a  promis- 
sory note,  which,  though  he  knew  it  to  be  neither  valid  nor  genuine,  the 
accused  represented  to  be  good,  valid  and  genuine.  The  indietment  sets 
out  the  note  in  Tubc  verba,  and  upon  its  face  it  appears  to  be  a  valid  obli- 
gatioQ.  The  indictment,  however,  fails  to  allege  the  facts  which  raider 
the  note  invalid  and  worthless  Exception  to  the  indictment  and  a 
motion  in  arrest  of  judgment  based  opon  this  omission  were  overruled. 
Seld^  that  the  exception  and  the  motion  in  arrest  were  well  taken,  and 
should  have  prevailed.     Wilh  v.  State,  400. 

17.  The  indictment  in  this  case  alleges  that  the  mortgaged  property 
was  fraudulently  disposed  of  by  the  accused  to  some  person  to  th<>  grand 
jury  unkDoi^n.  The  evidence  fhows  tbat  it  was  disposed  of  to  cme  Ike 
Thomas,  and  that  the  grand  jury  either  knew,  or  by  the  exercise  of 
rea«oD^ble  diligence  could  have  ascertained,  that  fact.  Held,  that  the 
indictment  is  sufficient  to  charge  the  offense  of  fraudulently  disposing  of 
mortgaged  prop«^rty,  but  the  evidence  disproving  an  es^utial  allegation 
in  the  said  indictment,  is  infeufficient  to  support  the  conviction.  I^esley 
V.  State,  494. 

18.  See  the  statement  of  the  case  for  the  charging  part  of  an  indiet- 
ment held  sufficient  to  charge  the  offense  of  fence  cutting.  Spears  t. 
StaU,  537. 

19.  Indictment  is  sufficient  to  charge  a  murder  by  express  malice 
aforethought,  and,  therefore,  murder  of  the  first  degr*  e.  if  it  charges 
that  the  accused  ''did,  with  malice  aforetbouirht,  kill  the  decedsed 
[naming  him]  by  shooting  him  with  a  pistol.^*    Banks  v.  State^  559.  * 

20.  See  the  opinion  for  an  indictment  held  suSicieut  to  charge  the  ao- 
eused  as  an  accessary  to  murder,  as  accessary  is  deffued  by  article  86  of 
the  Penal  Code.    Blakely  v.  State,  616. 

INFOR^IATION. 
See  Indictment,  18. 

1.  ''Public  place, '^  as  that  term  is  used  in  article  144a of  the  Penal 
Ck)de,  denouncing  a  penalty  for  intoxication  in  a  public  place,  does  not 
mean  a  place  devoted  solely  to  the  uses  of  the  public,  but  it  means  a  place 
which,  in  point  of  fact,  is  public,  as  distinguished  from  private,  a  place 
that  is  visited  by  many  persons,  and  tbat  is  usually  accessible  to  the 
neighboring  public  A  grand  jury  room,  during  the  session  of  ihm  grand 
jury,  is,  under  the  above  defluitioD,  Tield  to  be  a  public  plaee;  and  an  in- 
formation 60  charging  it  is  good.  See  the  opinion  in  exteaso  on  the  ques- 
tion.   Murchison  v.  State,  8. 

3.    The  constitutional  and  statutory  provisions  which  re<}uiie  thai  all 


Digitized  by 


Google 


24  Tkxas  Coubt  of  Appsals.  7T7 


Ind^x. 


WFORMATION— continued. 

proeeootioDS  in  this  State,  whether  by  information  oi  indictment,  ebfdl 
be  earriad  on  'in  th<)  name  and  by  the  authority  of  the  State  of  Texas,** 
necessitate  that  it  so  i^>pear  from  the  information  or  indictment,  bat  do 
not  in  misdemeanor  cases  require  that  it  sbali  so  appear  from  the  com- 
plaint. The  trial  court  did  not,  therefore,  err  in  this  case  in  oTerruIing 
a  motion  in  arrest  of  judgment  based  upon  the  insuffleieney  of  the  eom- 
plaint  because  it  does  not  begin  with  the  words:  ''In  the  name  aad  by 
the  authority  of  the  State  of  Texas."    Jeffer$on  «.  State,  585. 

INSANITY. 

1.  Article  960  of  the  Code  of  Criminal  Procedure  of  this  State  pro- 
vides that  ''when,  upon  the  trial  of  an  issue  of  insanity,  it  is  found  that 
the  defendant  is  sane,  the  Judgment  of  coDvictiou  shall  be  enforced  as  if 
no  such  inquiry  had  been  made."  The  effect  of  this  statute  is  to  declare 
that  the  Judgment  of  the  trial  court  adjudging  the  defendant  to  be  sane 
shall  be  conclusive  of  that  iiisue,  and  that,  thereupon,  the  Judgment  of 
eonyiction  shall  be  enforced.    Darnell  v.  State,  (L 

8.  Appeal  to  this  court  can  be  prosecuted  only  after  tiie  trial  and  con- 
Tietion  of  the  accused  in  the  lower  court  for  an  offense  and  the  entry  of 
final  Judgment  against  him,  which  must  appear  in  the  record.  A  Judg- 
ment rendered  in  an  ex  parte  proceediog  in  the  trial  court,  upon  the  issue 
of  insanity  of  the  aeetised,  after  his  trial  and  conviction  of  an  offense,  is 
not  such  a  judgment  as  will  support  an  appeal  to  this  court.    Id. 

8.  In  1888  the  appellant  in  this  case  was  tried  and  convicted  in  the 
district  court  of  Wood  county  for  murder  of  the  first  degree.  Om  his 
appeal  to  this  court  the  judgment  of  conviction  rendered  below  was 
affirmed.  Subsequent  to  this  affirmance,  and  before  sentence  was  pro 
nounced,  information  was  filed  in  the  distrfot  court  setting  forth  that  the 
accused  had  become  insane.  The  trial  of  this  issue  resulted  in  a  Judg- 
ment of  insanity  against  the  appellant  and  he  .was  confined  in  the  State 
Lunatic  Asylum.  In  the  process  of  time  he  was  discharged  from  said 
asylum  as  sane,  and  was  delivered  to  the  sheriff  of  Wood  county.  There- 
upon a  statutory  affidavit,  alleging  that  the  appellant  had  become  sane 
was  filed  in  the  district  court,  and^  upon  the  hearing  of  the  issue,  thus 
presented,  the  Jury  found,  and  the  court  adjudged,  the  appellant  to  be 
sane.  From  this  judgment  this  appeal  is  prosecuted.  Held,  that  this 
is  not  a  final  judgment  of  conviction  for  an  offense,  such  as  is  contem- 
plated by  law,  and  can  confer  no  Jurisdiction  upon  this  court.  Therefore 
the  motion  of  the  Assistant  Attorney  General  to  dismiss  the  appeal 
must  prevail.    Id. 

4.  Upon  the  issue  of  insanity  interposed  as  a  defense  to  a  prosecution 
for  murder,  the  trial  court,  after  having  instructed  the  jury  that  every 
man  is  supposed  to  be  sane  and  responsible  for  his  acts,  until  the  con- 
trary is  shown  to  the  satisfaction  of  the  Jury,  instructed  them  in  a  sub- 
sequent paragraph  that  the  burden  of  proof  was  upon  the  defendant  to 
establish  his  insanity.  The  objection  urged  is  that  the  paragraphs  re- 
ferred to  make  the  presumption  of  sanity,  and  the  burden  of  proving 
Insanity  too  prominent.  Htld,  that  the  objection  is  without  merit,  in 
view  of  the  entire  charge.     Masaingale  v.  State,  181. 
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5.  Article  722  of  the  Code  of  Oriiniiial  Prooedture,  whleh  prorldeft 
that  '^when  the  defendant  if  acquitted  on  the  ground  of  insanity^  the 
jnTj  shall  so  state  in  their  Yerdict,"  is  merely  directory;  and  UMQgh 
its  substance  should  be  charged  by  the  trial  court  in  i^  cases  iiiTOlT- 
ing  the  issae  of  insanity,  still  the  omission  to  so  charge^  if  without 
apparent  injury  to  the  accused,  is  not  material  error.    Id. 

6.  See  the  opinion  in  eztenso  for  the  substance  of  evidence  h^ld  suill* 
dent  to  cf^tablish  the  insanity  of  the  accused,  and«  thereforei  Insnflleient 
to  support  a  couTiction  for  murder.    Id, 

INTENT. 
Bee  GHARes  of  ths  Court,  88l  ICurdxr,  15. 

EymBNOs,  4,  27.  SwiNDLisa,  4, 

FOReBRY,  2. 

1.  See  the  opinion  and  the  statement  of  the  case  for  the  etroam- 
stances  under  wh'ch  the  trial  court,  on  a  trial  for  murder,  should  hare 
charged  the  jury  in  conformity  with  article  612  of  the  Penal  Code^ 
which  declares  that  *'  the  instrument  or  means  by  which  a  homicide  is 
conmiitt€d  are  to  be  taken  into  consideration  in  Judging  of  the  intent 
of  the  party  offending.  If  the  instrument  be  one  not  likely  to  produce 
death,  it  Is  not  to  be  presumed  that  death  was  designed,  unless,  from  the 
manner  in  which  it  was  used,  such  in^ntion  evidently  appears.^  jy?eft- 
ols  V,  State,  137. 

2.  Felonious  intent  is  the  essential  ingredient  of  theft,  and,  to  con- 
stitute that  offense,  the  taking  must,  in  the  first  instance,  have  beea 
fraudulent,  and  If  the  possession  be  obtained  lawfully,  no  subsequent  ap- 
propriation, however  fraudulent  the  intent,  will  sufBce  to  constitute  the 
taking  theft,  unless  such  lawful  possession  was  obtained  by  means  of 
false  pretext,  or  with  the  fraudulent  intent,  at  the  very  time  of  the  tak- 
ing, to  deprive  the  owner  of  the  Talue  of  the  property  and  appropriate 
the  same  to  the  use  and  benefit  of  the  taker.  See  the  opinion  for  a  re- 
quested charge,  which,  harmonizing  with  this  doctrine,  was,  in  view  of 
the  facts  in  proof,  erroneously  refused.    Gtiest  v.  State,  235. 

8.  Note  a  case  In  wh  ch  the  trial  court  should  have  given  in  charge 
to  the  jury  the  esrabli^hed  doctrine,  that,  ''in  cases  where  there  is  evi- 
dence from  which  the  jury  might  infer  that  the  taking  was  not  fraudu- 
lent, it  is  the  right  of  the  defen<iaat  to  have  them  clearly  instructed  as 
to  the  distinction  between  trespass  and  theft. *'    Id. 

4.  To  constitute  assault  and  battery,  unlawful  violence  must  be  used 
upon  another,  and  such  violence  must  be  used  with  the  intent  to  injure 
the  person  upon  whom  it  is  inflicted.  Unaccompanied  by  such  intent, 
the  violence,  however  unlawful,  does  not  constitute  assault  and  battery. 
Ware  v.  State,  521. 

5.  The  intent  to  injure  will  be  presumed  when  an  injury  has  been  in- 
flicted, but  when  no  injury  has  been  inflicted  no  such  presumption  will 
obtain,  and  the  intent  must  be  proved.  The  proof  in  this  case  failing 
to  show  the  infliction  of  an  injury,  and  preponderatins:  against  tiie  m- 
tent  to  inflict  iojury,  the  conviction  is  against  the  evidence,  and  the  trial 
court  erred  in  refusing  a  new  trial.    Id. 
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INTVNT— continued. 

6.  The  trial  court,  in  a  theft  case,  charged  the  Jury  a«  follows:  ^'TJpon 
the  trial  of  one  charged  with  the  theft  of  a  horse,  the  possession  of  the- 
horse  without  a  written  bill  of  sale  containing  a  specific  description  of 
the  horse  is  prima  facie  evidence  against  the  accnsed  that  the  possession^ 
is  illegal.'^  Held  erroneous,  as  upon  the  weight  of  evidence.  €fiUiland 
«.  State,  524. 

7.  See  the  statement  of  the  ease  for  evidence  which,  tending  to  show 
that  the  act  of  the  accused  was  neither  willfully  nor  maliciously  done, 
within  the  legal  signification  of  those  terms,  was  erroneously  excluded  by^ 
the  trial  court,  such  Evidence  being  competent  upon  the  question  of  in- 
tent.   Bowers  v,  State,  642. 

IKTERPRETATION  OP  THE  CODES. 

See  INSANITT,  1. 

1.  The  terms  '^manifestly  designed  to  corrupt  the  morals  of  youth,^  a» 
used  in  the  statute  (Penal  Code,  art.  848),  refer  to  the  intention  obtain- 
ing in  the  maldng  and  publication  of  the  composition;  L  e.,  that  the  de- 
sign and  purpose  of  the  party  making  and  publishing  the  composition 
was  to  corrupt  the  morals  of  youth.  The  said  terms  can  not  be  con- 
strued to  mean  that  the  composition,  upon  its  face,  and  of  itself,  mast 
manifestly  be  of  a  kind  to  corrupt  the  morals  of  youth.  The  charge  of  the 
trial  court,  conforming  to  this  construction,  was  correct.  Smith  and 
Coker  v.  State^  1. 

2.  Subdivision  8  of  article  660  of  tl^e  Code  of  Criminal  Procedure, 
which  provides,  in  sabstance,  that  at  the  inception  of  the  trial  the  prose- 
cuting counsel  shall  state  to  the  jury  the  nature  of  the  accusation  against 
the  defendant,  and  the  facts  which  are  expected  to  be  proved  by  the 
State  in  support  thereof,  is  merely  directory,  and  its  disregard  is  not 
cause  for  reversal  unless  there  be  cause  to  apprehend  that  such  disregard 
resulted  injuriously  to  the  rights  of  the  defendant.  Such  probable  in- 
jury is  not  apparent  in  this  case.    Holsey  v,  State^  85. 

8.  The  act  of  May  4, 1882,  and  that  of  March  1, 1887,  all  amendatory 
of  Article  8602  of  the  Revised  Statutes,  which  relates  exclusively  to  the 
hiring  out  of  county  convicts,  in  no  manner  affect  Article  8597  of  th& 
Revised  Statutes,  which  has  never  been  repealed  nor  changed  in  any 
respect.  Under  th^  provisions  of  the  last  named  article,  a  county  con- 
vict,  against  whom  a  fine  and  costs  have  been  adjudged,  and  who.  in 
default  of  the  payment  of  the  same,  has  been  put  to  labor  on  the  county 
farm,  is  entitled  to  receive  a  credit  against  his  fine  and  costs  of  one  dol- 
lar per  day  for  each  day  that  he  labors;  and,  when  he  has  labored  on  the 
county  farm  a  sufficient  length  of  time  to  satisfy  fine  and  costs,  at  the 
rate  of  one  dollar  per  ^^y,  he  is  entitled  to  his  discharge.  Bx  parte 
Dampier^  561.. 

INTOXICATION  IN  A  PQBrJC  PLACE. 

*Tublic  plaoe,^  as  thnt  term  is  used  in  article  144a  of  the  Penal  Code, 
denouncing  a  penalty  f<.i*  intoxication  in  a  public  place,  does  not  mean  a 
place  devoted  solely  to  the  uses  of  the  public,  but  it  means  a  place  which,. 
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INTOXICATION  IN  A  PUPLIC  PLACE-<jonttnM«d. 

In  point  of  f^st,  it  pablie,  as  distiiigfiiahdd  from  priTAt*^-*  fdmee  that  la 
Tiaited  by  many  persona,  and  that  la  naually  acoeaiible  to  tha  nelg^bor^ 
in^T  pabfie.  A  grand  Jury  room,  during  the  aeaaion  of  the  grand  jnry,  la, 
under  the  above  deihiition,  Tield  to  be  a  pabllc  plaoe;  and  infonnatSon 
ao  cbarging  is  good.  Bee  the  oi^nion  in  extenao  on  the  qaeatkin.  Jftir. 
chison  V.  State^  8. 

•J. 

.:  A I L  BREAKING  TO  RE8CUB  PRISONERS. 

1.  Indictment  conforming  to  No.  138  of  WillKm^s  Criminal  Forma  la 
sufficient  to  charge  the  offense  of  breaking  into  a  jail  to  rescue  a  pris- 
oner, as  that. offense  is  defined  by  article  212  <^  the  Penal  Code.  HV- 
liams  V.  State,  17. 

8.  The  objection  urged  to  the  eharge  in  this  case  was  that  it  is  funda- 
mentaUy  defective,  in  that  it  did  not  explain  to  the  jury  the  meaning  of 
the  word  **lH*eak^  as  used  in  the  statute  defining  the  off^ise  of  breaking 
into  a  jail  to  rescue  a  prisoner — the  defense  contending  that  the  definition 
of  that  term  as  it  is  used  in  the  statute  defining  burglary  is  insuffleieot 
as  applied  to  the  offense  of  jail  breaking;  and  f urthw,  that  the  term  as 
,  used  in  the  latter  statute,  not  being  specifically  defined,  it  must  be  con- 
strued in  the  sense  in  which  it  is  ordinarily  understood  in  common  lan- 
guage. Held,  that,  the  evidence  showing  that  the  appellant  enfared  the 
lower  room  of  the  jail  by  unbolting  an  unlocked  door,  and  that  he  then 
forced  the  jailer,  at  the  point  of  a  pistol,  to  uulook  the  prison  cages,  was 
anffioient  to  prove  sach  a  breaking  as  is.  contemplated  by  the  statute. 
Id, 

8.  See  the  opinion  for  evidence  held  to  have  been  properly  admitted 
under  the  rule  that,  a  conspiracy  having  been  established,  the  acta  and 
declarations  of  one  conspirator  pending  the  conspiracy,  and  in  further- 
ance of  the  criminal  design,  are  admissible  against  all  of  the  conspira- 
tors, and  note  the  statement  of  the  case  for  evidence  Tield  soffioioit 
to  snpport  a  conviction  for  breaking  into  a  jail  to  rescue  a  priaooer. 
Id. 

JUDGMENT. 
JSee  Thbft,  6f . 

JURISDICTION 

1.  Upon  his  arraignment  in  the  criminal  disMct  court  of  Harris 
ooonty,  in  which  court  the  indictment  was  presented,  the  aooosed  filed 
his  statutory  application  for  a  chanflre  of  venue,  which  the  trial  eoort 
awarded,  and  ordered  the  venue  changed  to  Galveston  county.  The  ao- 
cused  objected  that  the  venue  should  have  been  changed  to  the  district 
court  of  Fort  Bend  county,  as  the  nearest  to  Harris  county,  and  nptm 
arraignment  in  the  criminal  district  court  of  Galveston  county  he  pleaded 
to  the  jurisdiction  of  said  court,  fftld,  that  the  bbjeotion  waa  fotHe, 
and  the  plea  to  the  jurisdiction  was  properly  overruled.    Notathaopln- 
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JUBI8DI0TI0N— contintMcL 

Sin  for  the  a^ionJ  of  the  ni!lo|^  in  Boh«iiiioii%  oMi,  14  Tezw  Court  of 
iyppeftU,  871,  to  the  effect  that  the  diseretion  confided  to  dietriet  Jwdgei 
to  ebMige  th»  Temie  of  their  own  motion  to  another  ooantj  wiUiin  or  be- 
yond their  own  Jndioial  distriets  is  a  Judieial  and  not  a  personal  dieore- 
tioa,  but  one  that  will  not  be  revised  anleas  it  was  abused  to  tin  preju- 
diee  of  the  aecosed.     Woodson  «.  Btate^  158. 

2.  It  is  a  well  settled  general  rule  that  final  jodfrnents  vpon  f <nrf^lted 
ball  bonds  ean  not  be  rendered  at  the  criminal  terms  of  the  county 
courts.  Bnt  see  the  opinion  in  extemo  for  a  summary  of  the  legisla- 
tion which  is  held  to  operate  as  an  exception  to  the  rule  in  favor  of  the 
criminal  county  eourt  of  Titus  county,  and  to  specially  confer  on  it  Ju- 
risdietion  to  render  final  judgments  upon  forfeited  bail  bonds.  Hutch- 
4ngs  V.  State^  24d. 

8.  The  certificate  of  the  deric  of  the  district  eourt  to  the  transfer  of 
the  cause  to  the  county  court  recited  that  the  term  of  the  district  court 
was  held  in  December,  1886,  and  that  the  indictment  was  presented  in 
that  court  on  the  eighteenth  day  of  Decern l^er,  1886.  The  f  aid  indiotmenc 
alleged  that  the  offense— adultery — was  oommrtted  on  the  first  day  of  De- 
eember,  1884.  The  defense  moved  to  quash  the  oertificate  because,  if 
the  oertificafte  was  correct,  it  showed  t^at  the  indictment  was  pre- 
Mated  more  than  two  years  after  the  commission  of  the  adlf  ged  offense, 
and  that,  therefore,  the  prosecution  was  barred  by  limitation.  The 
motion  and  the  plea  were  overruled  upon  the  ground  that  the  recital 
of  1886  in  the  certificate  was  a  clerical  error,  and  should  have  been 
1885.  ffdd^  that  the  ruling  was  erfcHieous;  the  proper  praotiee  would 
have  been  to  require  the  proper  officer  to  amend  the  oertificate.  In  de- 
fault of  sueh  amendment  the  trial  oourt  should  have  sustained  both 
the  motion  and  the  plea  to  the  jurisdiction.  Jfitten  et  ai.  v.  Btate^  846. 
.  4  All  district  Judges  of  this  State  are  authorizetd  by  the  Constitution 
to  grant  the  writ  of  habeas  corpus  in  felony  cases,  and  it  is  a  statutory 
principle  that  **every  provision  relating  to  the  writ  of  habeas  corpus 
shall  be  most  favorably  construed  in  order  to  give  effect  to  the  remedy 
and  protect  the  rights  of  the  person  seeking  relief  under  it.*^  Another 
well  settled  rule  is  that  ''a party's  right  to  the  writ  does  not  depend  upon 
the  legality  or  illegality  of  his  original  caption,  but  upon  the  legality  or 
illegality  of  his  present  detention.'*  Under  these  rules,  the  judge  below 
had  the  power  to  grant  and  hear  the  writ  of  habeas  corpus  in  this  case, 
and  this  court  acquired  jurisdiction  by  appeal;  wherefore  the  State's 
■K>tion  to  dismiss  the  appeal  is  overruled.    Ex  parte  Trader^  893. 

5.  The  relator  was  indicted  for  murder  in  K  county.  He  secured  a 
change  of  vepue  to  D  county,  where  he  was  admitted  to  bail.  Upon  his 
release  he  went  to  E  county,  where,  under  statutory  proceedings  bad  in 
the  county  court,  he  was  legally  declared  to  be  a  lunatic,  and  was  or- 
dered to  be  confined  in  the  State  Lunatic  Asylum,  but  subsequently, 
under  the  provisions  of  article  118  of  the  Revised  Statutes,  he  was  placed 
in  the  custody  <^  relatives  and  friends,  who  entered  into  bond  to  care  for 
and  restrain  him.  Subsequently  the  case  against  him  for  murder  was 
ealled  in  the  district  court  of  D  county,  and  upon  his  default  his  bail 
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JURISDICTION— con^tnuetf. 

bond  waa  forfeited,  and  aliM  eapiae  for  his  arrest  was  awarded,  wfaieh 
wee  afterwards  executed  by  tbe  sheriff  of  E  eoanty.  Thereupon  his 
enstodians,  who  held  him  as  a  innatic  onder  the  authority  of  the  eonnty 
oomt  of  B  eoanty,  applied  to  the  Jadge  of  the  distriet  ooort  of  E  eoanty 
for  the  writ  of  habeas  oorpas.  The  writ  was  granted,  but  upon  the 
hearing  of  the  same,  the  said  district  Judge  remanded  the  relator  to  the 
custody  of  the  sheriff.  Upon  this  state  of  case,  the  custodians  of  the 
relator  insist,  on  this  appeal,  that  there  is  no  mode  provided  by  our  law 
by  which  the  sanity  of  an  accused  can  be  inquired  into  in  the  distriet 
court  before  the  commencement  of  the  trial  upon  tiie  merits  of  the  case 
under  the  indictment;  and  that  if  insane,  or  he  becomes  so  after  the  com- 
mission of  the  offense,  he  can  not  be  placed  upon  trial  while  in  such 
condition— which  latter  proposition  is  statutory. .  Bat  that  statute  (Penal 
Code,  art.  80)  has  been  held  to  mean  that  *^hen  a  defendant  charged 
with  felony  has  become  insane,  a  Jury  should  be  impaneled  to  try  the 
issue  of  insanity  before  proceeding  with  the  cause  upon  its  merits.** 
Upon  this  whole  case  it  is  held  that  the  district  judge  of  E  county  prop- 
erly awarded  the  writ  of  habeas  corpus;  but,  under  the  provisions  <tf 
article  187  of  the  Code  of  Criminal  Procedure,  which  {wovides  that  ^'afttf 
indictment  found,  the  writ  of  habeas  corpus  must  be  made  returnable  in 
the  county  where  the  offense  has  been  oommitted,'*  the  same  should  have 
been  made  returnable  to  the  judge  of  the  district  court  of  K  county;  and 
this  court  so  orders.    Id. 

68.  Jurisdiction  is  a  question  addressed  to  the  court  alone,  and  is  not  a 
subject  for  the  consideration  of  the  jury.  Under  this  rule,  the  admission 
in  evidence  before  the  jury  of  the  order  changing  the  venue  in  the  case 
because  of  prejadice  against  the  accused,  was  erroneous.  See  the  opin> 
ion  in  extenso  on  the  question.    Bhamburger  o.  BtaU^  488. 

JURISDICTION  OF  THE  COUNTY  COURT. 
Bee  Jurisdiction,  2. 

* 

JURISDICTION  OP  THE  COURT  OP  APPBAL& 

Bee  Jurisdiction,  4 

JURY  LAW. 

^e  PORHBR  ACQUITTAI.  AND  CONVICTION,  61 
PRACTICB,  84. 

1.  Under  an  established  rule  of  practice  in  this  State,  no  ehanenge  to 
the  array  of  jurors  selected  by  jury  commissioners  can  be  entertained. 
The  record  in  this  case  discloses  that,  at  the  previous  term  of  the  trial 
court,  the  term  being  then  limited  to  three  weeks,  the  court  appointed 
jury  commissioners  to  select  jurors  to  ser^e  at  the  ensaing  term,  and  the 
said  commissioners  selected  jurors  to  serve  for  three  weeks.  After  the 
adjournment  of  the  said  previous  term  the  Legislature  enlarged  the  term 
of  the  trial  court  to  four  weeks;  and,  upon  the  assembling  of  court,  the 
trial  judge  appointed  commissioners  to  select  jurors  to  serve  at  the  next 
term,  and  caused  them  als  j  to  draw  and  select  jurors  to  serve  at  the 
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JURY  UlW— continued. 

lomth  week  of  the  then  term.  It  was  before  the  Jury  thas  selected  to 
■enre  durhig  the  fourth  week  that  the  aocosed  in  this  case  was  tried. 
His  challenge  to  the  array  was  based  upon  the  ground  that  the  jury 
was  not  selected  by  the  Jury  commissioners  appointed  at  the  previons 
term  of  the  court  Held,  that  the  challenge  y^ws  properly  overruled. 
WiUiamsv.  State,  82. 

2.  Bill  of  exceptions  reserved  to  the  overruling  of  a  challenge  to  a 
Jnror  for  cause,  is  not  complete,  nor  will  it  be  considered  by  this  court 
if  Mt  neither  shows  that  the  juror  served  on  the  Jary,  nor  that  he  wae 
challenged  peremptorily  by  the  accused^  and  that  an  objectionable  jaror 
was  forced  upon  the  accused  atter  his  peremptory  challenges  were  ex- 
hausted.   Eenning  v,  State,  815. 


LEADING  QUESTIONS. 
See  Etidbnob,  62. 

LIMITATIONS. 
See  Jurisdiction,  8. 

LIQUOR  TRAPPIO. 

1.  The  Legislature  of  thfs  State  has  the  power  to  absolutely  prohibit 
drinking  saloons,  or  saloons  to  be  used  in  the  pursuit  of  the  liquor  trai&c. 
This  power  carries  with  it  the  power  to  regulate  the  mode  and  manner, 
and  the  circumstances  under  which  such  saloons  may  be  conducted,  and 
to  surround  the  right  with  such  conditions,  restrictions  and  limitations 
as  it  may  deem  proper.  Under  this  rule  the  act  of  the  Legislature  re- 
quiring the  execution  of  a  bond  as  a  condition  precedent  to  the  granting 
of  a  license  to  conduct  a  drinking  saloon  is  constitutionaL  See  the  opin- 
ion on  the  question.    Bx  parte  Bell,  428. 

2.  Relator  was  charged  with  the  offense  of  pursuing  the  occupation 
of  a  retail  liquor  dealer  without  having  complied  with  the  license  laws. 
The  application  for  the  writ  of  habeas  corpus  alleges  the  refusal  of  the 
relator  to  execute  the  bond  required  by  law,  and  prays  for  relief  upon 
the  ground  that  the  conditions  of  the  bond  are  unconstitutional,  ffeld^ 
that  the  conditions  of  the  bond  can  not  be  inquired  into  in  a  proceeding 
of  this  character,  the  bond  never  having  been  executed;  and  that  the 
constitutionality  of  the  conditions  can  be  impeached  only  in  a  proceed- 
ing to  enforce  the  penalties  for  their  infraction.    Id. 

"LOCAL  OPTION"  LAW. 

1.  This  court  held  in  Sublett^s  case,  28  Texas  Oourt  of  Appeals,  809, 
that  the  local  option  law  as  adopted  in  Rockwall  county*  Texas,  in  Janu- 
ary,  18T7,  was  absolutely  void,  because  it  was  adopted  at  an  election 
held  under  an  order  of  the  commissioners  court  of  said  Rockwall  county 
issued  at  a  meeting  of  said  court  subsequent  to  its  first  meeting  after 
the  petition  for  such  election  was  filed  in  said  court.  This  conviction 
.  having  been  had  for  a  violation  of  the  local  option  law  as  adopted  at 
said  election,  it  is  an  absolute  nullity.     Welle  v.  State,  280. 
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t.  It  te  a  settled  rale  in  thle  8ta1»  tbat  'Hbe  repeel  eT  the  looal 
fvptlen  lew  by  the  pmoribed  mode,  pendio^  aft  appeal  from  aeoBTletioii 
tor  ite  violation  while  in  foroe,  annuls  the  eoiiTietien.'*  This  eoaTMioo^ 
vnder  this  rule,  wouki  be  a  nullity.    Id. 

M. 
MAIMING 

1.  To  ooDstitute  the  offenM  of  maiming,  the  aet  must  be  done  both 
willfully  and  maUoiously.    Bowers  v,  State^  542. 

2.  Biting  off  a  portion  of  a  member  of  a  person's  body  does  not  nee- 
essarily  coDstftnte  maiming.  In  all  sach  cases  the  jury  should  be  left, 
under  proper  instruotions,  to  determine  whether  or  not  the  injury  was 
such  as  substantially  to  deprive  the  in j  ored  party  of  the  member.     Id. 

MANSLAUGHTER. 
Bee  OHA^ReK  of  the  Court,  68,  78. 
MURDKR,  27,  85. 

1.  See  the  opinion  and  the  statement  of  the  ease  for  OTidenee  on  a 
murder  trial,  which,  while  it  did  not  demand  a  charge  upon  the  law  of 
self  defense,  was  of  such  character  as  to  demand  a  charge  upon  the  law 

.  of  manslaughter.    ArreUano  v,  State^  48. 

2.  Bee  the  opinion  and  the  statement  of  the  ease  for  evidence  adduced 
on  a  trial  for  assault  with  intent  to  murder  held  not  to  demand  of  the 
trial  court  a  charge  upon  the  law  of  manslaughter,  or  upon  the  law  of 
aggravated  assault.    Granger  v.  State^  45. 

8.  The  evidence  in  this  case  clearly  shows  that  the  defendant  pro- 
voked the  difficulty  and  killed  the  deceased  becaose  of  insulting  and 
defamatory  language  applied  by  the  latter  to  defendant's  daughters, 
but  that  he  did  not  do  so  upon  his  first  meeting  with  the  deceased  after 
being  informed  of  the  insulting  and  defamatory  language.  Held^  that 
the  defense  of  manslaughter,  based  upon  such  language,  does  not  arise 
in  the  case.    Melton  v.  State^  47. 

i.  The  appellant  in  this  case  was  separately  indicted  as  an  accomplice 
of  one  Melton  in  the  murder  61  one  Braden.  He  was  convicted  upon 
practically  the  same  evidence,  having  interposed,  as  was  done  on  the 
trial  of  Melton,  the  defense  of  manslaughter.  Held^  that  the  evidence 
does  not  raise  the  issue  of  manslaughter,  in  view  of  the  proof  that,  thon^ 
Miller  killed  Braden  for  the  slander  of  his  daughters,  he  did  not  do  so 
upon  his  first  meeting  with  Braden  after  being  informed  of  the  slander- 
ous language.    Parker  «.  State^  61. 

5.  See  the  opinion  and  the  statement  of  the  case  for  evidence  on  a 
murder  trial  TUld  not  to  raise  the  issue  either  of  manslaughter  or  of  self 
defense;  whf'refore  the  trial  court  properly  refused  to  instruct  the  jury 
upon  those  questions.     Brooks  9.  StaU^  Vti;  Thumm  u  Btata^  667. 
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HARES  AND  BRANDS. 
See  Thbft,  84,  68. 

1.  While  the  statute  makes  a  recorded  hrand  adml^sihle  as  evidenea 
of  ownership,  the  statute  does  not  make  it  prima  faoie  proof  of  owner- 
ship, aod  it  can  he  considered  only  as  any  other  evidence  hefore  the 
Jury  could  he  considered.  To  have  given  a  requested  charge  upon  the 
effect  of  such  evidence  would,  therefore,  have  heen  to  give  a  charge  upon 
the  weight  of  evidence,  which  the  trial  court  properly  refused  to  do. 
Alexander  v.  /State,  126. 

2.  While  a  recorded  hrand  is  evidence  of  ownership,  it  and  the 
hrand  found  upon  the  animal  must  correspond  and  he  identical,  and  it 
must  appear  on  the  part  of  the  animal  indicated  in  the  record,  or  the 
discrepancy  in  this  regard  must  he  satisfactorily  explained  hy  the  evi- 
dence. See  the  opinion  for  evidence  held  to  show  that  the  hrand  found 
upon  the  animal  was  different  from  the  hrand  set  out  in  the  record,  and, 
therefore,  heing  the  only  evidence  on  the  issue  of  ownership,  and  not 
sufficient  upon  that  issue,  is  insufficient  to  support  the  conviction.  Myers 
V.  State,  884. 

MARRIAGE. 

See  Etidbncb,  17. 

* 

MURDER. 
See  Charge  of  thb  Court,  81. 
Habeas  Corpus,  2. 
Masslaughtbr,  5. 

1.  In  1888  the  appellant  in  this  case  was  tried  and  convicted  in  the 
district  court  of  Wood  county  for  murder  of  the  first  degree.  On  his 
appeal  to  this  court  the  judgment  of  conviction  rendered  helow  was 
affirmed.  Suhsequent  to  this  affirmance,  and  hefore  sentence  was  pro- 
nounced, information  was  filed  in  the  district  court  setting  forth  that  the 
accused  had  hecome  insane.  The  trial  of  this  issue  resulted  in  a  judg- 
ment of  insanity  against  the  appellant,  and  he  was  confined  in  the  Stat  e 
Lunatic  Asylum.  In  the  process  of  time  he  was  discharged  from  taid 
asylum  eus  sane,  and  was  delivered  to  the  sheriff  of  Wood  county.  There- 
ux>on  a  statutory  affidavit,  alleging  that  the  appellant  had  become  (^ane, 
was  filed  in  the  district  court,  and,  upon  the  hearing  of  the  issue  i  bus  pi  e- 
sented,  the  jury  found,  and  the  court  adjudged,  the  appellant  to  be  sane. 
From  this  judgment  this  appeal  is  prosecuted.  Held,  that  this  is  not 
a  final  judgment  of  conviction  for  an  offense,  such  as  is  contemplated  by 
law,  and  can  confer  no  jurisdiction  ux>on  this  court.  Therefore  the  mo- 
tion of  the  Assistant  Attorney  General  to  dismiss  the  appeal  must  pre- 
vail.   Darnell  v.  State,  6. 

2.  The  evidence  in  this  case  shows  clearly  that  the  defendant  pro. 
voked  the  difficulty  and  killed  the  deceased  because  of  insulting  and 
defamatory  lauguage  applied  by  the  latter  to  defendant's  daughters, 
hut  that  he  did  not  do  so  upon  his  first  meetiug  with  the  deceased  after 
being  informed  of  the  insulting  and  defamatory  language.    Held,  that 
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the  defense  of  niflr*slanp:^ter.  based  upon  each  language,  does  not  arise 
in  the  case.    Hfelton  v.  tState^  47. 

3.  See  the  statement  of  the  case  for  evidence  held  not  to  ra^8e  the 
issue  of  self  defense,  and  to  be  sufficient  to  support  a  conviction  for 
murder  in  the  second  degree.    Id. 

4.  Continuance  to  fecure  absent  testimony  is  properly  refused  it 
in  view  nf  the  evidence  a  Educed  on  the  trial,  the  absent  testimony  ap- 
pears not  to  be  probably  trua    Id. 

5.  The  appellant  in  this  case  was  separately  indicted  as  an  aooomplice 
of  one  Melton  in  the  murder  of  one  Braden.  He  was  convicted  upon 
practically  the  same  evidence,  having  interposed,  as  was  done  on  the 
trial  of  Melton,  the  defense  of  manslaughter.  Held,  that  the  evideoce 
does  not  raise  the  issue  of  manslaughter,  in  view  of  the  proof  that,  thoagh 
Miller  killed  Braden  for  the  slander  of  his  daughters,  he  did  not  do  so 
upon  his  first  meeting  with  Braden  after  being  informed  of  the  slander- 
ous language.    Parker  v.  State,  61. 

6.  The  correctness  of  a  charge  of  the  court  is  to  be  tested  by  its  raffi' 
ciency  as  a  whole.  Murder  of  the  first  degree  was  the  only  grade  of 
homicide  presented  by  the  evidence  in  this  case.  It  was  objected  that 
the  charge,  in  applying  the  law  of  express  malice  to  the  facts  in  proof, 
was  too  general  as  to  the  design  to  kill,  inasmuch  as  it  did  not  limit 
it  to  the  particular  design  to  kill  the  deceased.  Held,  that,  in  view 
of  the  charge  as  a  whole,  the  objection  waa  hypercriticaL  Heard  v. 
State,  103. 

7.  It  is  only  when  the  inculpatory  proof  is  wholly  circumstantial 
that  the  trial  court  is  required  to  charge  the  law  of  circumstantial  evi- 
dence.    Id. 

8.  See  the  statement  of  the  case  for  evidence  7^6Z(i  sufficient  to  support 
a  conviction  for  murder  of  the  first  degree.    Id. 

9.  See  the  opinion  and  the  statement  of  the  case  for  the  eircum- 
Stances  under  which  the  trial  court,  on  a  trial  for  murder,  should  have 
^.barged  the  jury  in  conformity  with  article  612  of  the  Penal  Code, 
which  declares  that  '*  the  instrument  or  Ineans  by  which  a  homicide  is 
committed  are  to  be  taken  into  consideration  in  judging  of  the  intent 
of  the  party  offeuding.  If  the  instrument  be  one  not  likely  to  produce 
death,  it  is  not  to  be  presumed  that  death  was  designed,  unleee,  from  the 
manner  in  which  it  was  used,  such  intention  evidently  i^peara.**  Nich- 
ols V.  State,  137. 

10.  Upon  the  issue  of  insanity  interposed  as  a  defense  to  a  prosecutiiMi 
for  murder,  the  trial  court,  after  having  instructed  the  jury  that  every 
man  is  supposed  to  be  sane  and  responsible  for  his  acts,  until  the  con- 
trary is  shown  to  the  satisfaction  of  the  jury,  instructed  them  in  a  sub- 
sequent paragraph  that  the  burden  of  proof  was  upon  the  defendant  to 
establish  his  insanity.  The  objection  urged  is  that  the  paragraphs  re- 
ferred to  make  the  presumption  of  sanity,  and  the  burden  of  proving 
insanity  too  prominent.  Ht-ld,  that  the  objection  is  without  merit,  in 
view  of  the  entire  charge.     Massingale  v.  State,  181. 

11.  Article  722  of  the  Code  of  Criminal  Procedure,  which  provides 
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that  **when  the  defendant  is  acquitted  on  the  ground  of  insanity,  the 
jury  shall  so  state  in  their  verdict,"  is  merely  directory;  and  though 
its  substance  should  be  charged  by  the  trial  court  in  all  cases  involv- 
ing the  issue  of  insanity,  still  the  omission  to  so  charge,  if  without 
apparent  injury  to  the  accused,  is  not  material  error.    Id, 

12.  See  the  opinion  in  extenso  for  the  substance  of  evidence  held  suffi- 
cient to  establish  the  insanity  of  the  accused,  and,  therefore,  insufficleiit 
to  support  a  conviction  for  murder.    Id, 

18.  The  corpus  delicti  being  the  issue  under  immediate  inquiry,  the 
State  was  permitted  to  ask  its  medical  witness  how,  in  his  opinion,  based 
upon  the  examination  of  the  body,  the  injuries  thereon  were  inflicted. 
The  defense  objected  that  the  question  called  for  the  mere  conclusion 
of  the  witness  as  an  individual,  and  not  for  his  opinion  as  an  expert, 
And  that  it  involved  matter  upon  which  the  jury  were  as  competent  to 
form  an  opinion  as  the  witness.  The  objection  was  overruled,  and  the 
witness  was  permitted  to  state  his  opinion  as  an  individual  as  to  ''the 
only  way  he  could  imagine  the  peculiar  injuries  were  inflicted.'*  Meld^ 
that  the  objection  should  have  been  sustained,  but  that,  in  view  of  the 
other  evidence  in  the  case,  the  question  and  answer  prejudiced  no  right 
of  the  accused;  wherefore  the  error  was  immaterial.  Hteagald  v,  State, 
207. 

14  It  is  a  well  settled  principle  of  law  that  if  one  willingly  enters 
into  a  deadly  conflict,  or  provokes  the  contest,  or  produces  the  occasion, 
in  order  to  have  a  pretext  for  killing  his  adversary  or  doing  him  great 
bodily  harm,  the  killing  will  be  murder,  no  matter  to  what  extremity  he 
may  have  been  reduced  in  the  conflict.  Note  the  opinion  for  a  state  of 
proof  in  a  murder  case  to  which  the  rule  applies,  eliminating  the  issue 
of  self  defeose.     Allen  v,  State,  216. 

15.  Intent  is  a  condition  of  the  mind  which  may  be  evideooed  by  out- 
ward acts  or  words  spoken.  The  evidence  in  this  case  shows  that  after 
the  apparent  abandonment  of  the  dispute,  and  after  the  deceased  had 
put  away  his  pistol,  and  started  to  leave,  but  before  he  actually  left  the 
^ound,  the  accused,  displaying  his  pistol,  said :  *' We  had  as  well  settle 
this  thing  now,**  and  almost  immediately  fired  upon  deceased.  The  de- 
fense claims  that,  in  charging  upon  the  legal  consequences  of  the  renewal 
of  the  difficulty  by  the  accused,  the  court  erred  in  failing  to  instruct 
the  jury  that  they  might  inquire  into  the  intent  of  the  accused  in  re- 
newing it.  Held^  that  the  proof  in  question  manifested  the  intent,  and 
was  undisputed;  wherefore  there  was  no  i^sue  requiring  such  an  instruc- 
tion.   Id, 

16.  Note  the  opinion  for  a  state  of  proof  under  which,  in  charging  the 
jury  upon  the  right  of  the  accused  to  act  upon  the  appearance  of  danger, 
ihe  trial  court  did  not  err  in  instructing  only  upon  the  appearance  of  rea/ 
danger.    Id. 

17.  The  evidence  on  a  murder  trial  disclosed  that  for  a  period  long  an- 
terior to  the  homicide  the  deceased  was  at  enmity  with  the  accused;  that 
he  had  repeatedly,  without  apparent,  probable  or  reasonable  cause, 
-charged  the  accused  with  a  felony;   that  he  had   threatened  to  kill  the 
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acctued;  that  he  hadoonfpired  with  one  T.  to  kill  the  aoeosed,  and  that, 
at  the  time  of  the  homicide,  be  was  aetinsr  together  with  T.  in  pnraa- 
anee  and  fartheranoe  of  said  conspiracy;  that  he  and  T.  made  an  on- 
soccetsfol  attempt  on  the  night  before  the  homicide  to  induce  other 
parties  to  co  operate  with  them  ia  the  murder  of  the  accused  on  that 
night,  of  which  effort  on  the  part  of  the  deceased  and  T.  the  accused, 
on  the  same  night,  was  informed;  that  on  the  next  morning,  immedi- 
ately after  a  conference  with  T.,  the  deceased,  armed  with  a  pistol,  ac- 
costed the  accused  and  again  charged  him  with  the  felony;  that  the 
accused  tberenpon  demanded  that  the  charge  be  retracted  by  the  de~ 
cea^'Cd,  when  the  deceased  placed  his  right  hand  to  his  right  side  (where 
his  piHtol  was  afterward  found),  and  the  accused  fired  the  fatal  shot 
Held,  that  the  evidence  fairly  raised  the  i^sue  of  self  defense,  and  author- 
ized tbe  court  to  charge  the  Jury  upon  that  issue;  but  that,  as  there  was 
no  evidence  tending  to  show  that  the  accused  had  forfeited  his  right  of 
self  defense  by  seeking  and  provoking  the  difficulty,  the  charge  upon 
that  issue  was  not  authorized  by  the  proof,  was  prejudicial  to  the  ac- 
cused, and  was,  therefore,  erroneoua  .  Tillery  v.  State,  251. 

18.  The  rule  prescribing  the  extent  to  which  a  person  in  emergency  is 
authorized  to  act  upon  appearances  of  danger  is  as  follows:  If,  from  tbe 
standpoint  of  the  slayer,  it  reasonably  appeared  to  him,  from  the  eir 
cumstances  of  the  case,  that  tbe  danger  existed,  and  he  acted  under  tbe 
reasonable  belief  that  it  did  exist,  he  was  Justified  in  defending  against 
it  to  tbe  same  extent,  and  under  the  same  rules,  as  if  the  danger  had 
been  real.  The  charge  in  this  case  was  erroneous,  in  that  it  limited  such 
right  of  the  accused  to  his  Tionest  belief  that  he  was  in  danger,  and  er- 
roneously made  this  idea  prominent  by  reiteration.    Id. 

10.  Tlie  charge  of  the  court  is  otherwise  erroneous  In  that  the  instruc- 
tion relating  to  the  threats  uttered  by  the  deceased  against  the  accused 
is  disconnected  from  that  portion  of  the  charge  which  relates  to  self  de- 
fense, whereas  it  should  have  formed  a  part  of  the  instruction  on  tbe  law 
of  self  defense,  and  should  have  been  given  in  immediate  connection 
with  that  issue.    Id. 

20.  It  was  competent  for  the  accused  to  prove  that  the  deceased  had 
no  probable  cause  to  charge  him  with  felony,  and  did  not  believe  tbe 
charge  to  be  true  when  he  made  it,  but  such  proof  could  not  be  made 
by  the  statement  of  a  witness  that  he  investigated  tbe  charge  of  felony 
made  by  the  deceased  against  the  accused  and  discovered  no  evidence 
to  support  it,  such  statement  being  merely  the  condu^iion  of  tbe  witness. 
Id. 

21.  The  defense  in  this  case  proposed  to  prove  the  declarations  of  T., 
tbe  co-conspirator  of  tbe  deceased,  made  subsequent  to  the  homicide. 
Held,  that  tbe  proposed  proof  was  properly  excluded,  it  being  but  hear- 
say, and  not  part  of  tbe  res  gests,  nor  admissible  under  tbe  rule  that  the 
declarations  r>f  one  conspirator,  pending  the  conspiracy,  are  admissible 
against  tbe  other.    Id. 

22.  Verdict  in  the  case  reads  as  follows:  "We,  the  jury,  find  the  de- 
fendant guilty,  as  charged  in  the  indictment,  of  murder  in  the  first 
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degree,  and  assess  his  punishment  at  life  time  in  the  penitentiary. " 
Held,  sufficient.    Carroll  t>.  State,  818. 

28.  The  evidence  presenting  only  the  conflicting  theories  of  mnrder  of 
the  first  degree  on  the  one  hand,  and  perfect  self  defense  on  the  other, 
the  trial  Judge  correctly  confined  his  charge  to  those  two  issues,  and 
properly  refrained  from  charging  upon  murder  of  the  second  degree 
and  manslaughter.  See  the  statement  of  the  case  for  evidence  held 
sufficient  to  support  a  conviction  for  murder  of  the  first  degree.  Henning 
D.  State,  815. 

24  Declarations  or  acts  of  a  defendant  in  his  own  favor,  unless  part 
of  the  res  gests  or  of  a  confession  offered  by  the  prosecution,  are  not  ad- 
missible for  the  defense.  Under  this  well  established  rule  the  trial  court 
did  not  err,  in  th^  case,  in  refusing  to  permit  the  defendant  to  prove 
his  statements  and  declarations  made  fifteen  or  twenty  minutes  after 
the  homicide,  and  after  he  had  gone  twelve  hundred  yards  from  the 
plaice  of  the  killing.    Lynch  v.  State,  850. 

25.  The  evidence  in  this  case  disclosed  that,  at  the  time  of  the  homi- 
cide, the  defendant  was  on  his  way  to  the  post  office  in  the  town  of  E. 
As  tending  to  show  that  his  meeting  with  the  decea€ed  was  unpremedi- 
tated and  accidental,  the  defendant  proposed  to  prove  by  a  witness  that. 
on  the  Saturday  before  the  Monday  on  which  the  homicide  occurred,  h^ 
told  the  witness  that  he  would  meet  him  at  the  post  office  in  E.  on  tbe 
said  Monday.  The  trial  court  excluded  the  p  oMrsed  testiujooy,  and 
charged  the  jury  as  follows:  ''The  defendant  had  the  riarht  to  go  to  the 
post  office  or  any  other  place  het  desired  to  go  for  a  lawful  purpose;  but 
if  he  started  to  go  tx>  or  by  the  house  of  the  deceased  merely  to  get  an 
excuse  to  kill  him,  or  with  tbe  intention  of  seeking  or  getting  into  a 
fatal  renc  ntre  with  the  deceased,  and  thus  got  into  the  difficulty,  then 
the  defendant  can  not  justify  tbe  homicide,  even  though  his  life  was  pur 
in  peril.''  Held,  that  waiving  the  question  of  the  correctness  of  the 
ruling  of  the  court  in  exdudiog  the  proposed  evidence,  the  charge  of  tho 
court  was  radical  error,  because  it  was  predicated  upon  no  evidence  what- 
ever showing  a  hostile  intention  of  the  defeudant  in  going  to  or  by  the 
house  of  the  deceased.  The  rule  is  that,  "however  correct  a  principle  of 
law  may  be  in  the  abstract,  it  is  error  to  give  it  in  charge  if  there  is  a 
total  want  of  evidence  to  support  the  phsfie  of  case  to  which  it  is  ap- 
plied."   Id. 

2($ .  Article  608  of  the  P#>nal  Code  provides  that  threats  afford  no  justi- 
fication for  homicide,  "unless  it  be  shown  that,  at  the  time  of  the  hom- 
icide, the  person  killed,  by  Eome  act  then  done,  manifested  an  intention 
to  execute  the  threat  so  made.''  Held,  that  under  a  proper  construc- 
tion of  this  statute,  the  act  done  must  manifest  the  immediate  inten- 
tion to  execute  the  tbreattso  made.  It  was  not  error,  therefore,  that. 
^  in  his  charge  upon  this  subject,  the  trial  judge  interpolated  the  word 
^immediate"  to  qualify  "intention."  See  the  opinion  in  extenso  on  the 
question.    Id. 

27.  If  a  homicide  be  committed  nnder  the  influence  of  sudden  passion 
by  the  use  of  means  not  in  their  nature  calculated  to  produce  death,  and 


Digitized  by 


Qoo^^ 


790  24  Texas  Coubt  of  Appeals. 


Index. 
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in  the  absence  of  an  Intention  to  kill,  the  circumBtances  not  showing  an 
evil  or  omel  disposition,  the  party  killing  would  not  be  guilty  of  cul" 
pable  homicide,  but,  self  defense  apart,  would  be  guilty  of  some  grade  of 
assault  and  battery.  See  the  opinion  for  a  discusi«ion  of  the  articles 
of  the  Penal  Code  relating  to  manslaughter.     Thompson  v  State,  883. 

28.  The  proof  in  this  case  rai«*ing  the  questions  whether  or  not  the 
accused  Intended  to  kill  the  deceased,  and  whether  or  not  the  raeai^s 
used  were  in  their  nature  calculated  to  produce  death,  the  trial  court 
should  have  given  to  the  jury  instructions  appropriate  to  those  issues. 
Id. 

29.  If  the  evidence  on  a  trial  for  murder  raises  the  is^ue  of  self  defense, 
the  accused  is  entitled  to  a  charge  upon  that  issue  direct  and  alBrmative 
in  character.  See  the  statement  of  the  case  for  a  charge  upon  self  de- 
fense held  insufBcient  because  negative.    Id, 

80.  The  defense  interposed  to  this  prosecution  was  that  ihe  deceased 
fired  the  fatal  shot  and  killed  hetself.  Upon  that  issue  the  trial  court 
charged  as  follows:  ^'If.  from  the  evidence,  you  believe  that  Anna  Smith 
took  her  own  life,  and  that  the  fata!  shot  which  deprived  her  of  life  was 
not  fired  by  the  defendant,  but  by  her  own  hand,  or  by  any  other  means 
than  the  act  of  the  defendant,  then  he  is  not  gnilty,  and  you  should 
so  find."  Held:  That  the  charge  was  erroneous  because  it  imposed  upon 
the  accused  the  burden  of  proving  his  innocence.  The  instruction  should 
have  been  to  the  effect  that  if,  from  all  the  evidence,  the  jury  entertained 
a  rea^^onable  doubt  whether  the  defendant  killed  the  deceased,  or 
whether  the  deceased  killed  herseli',  they  should  acquit  him.  STiam- 
burger  v.  State,  438. 

81.  In  regulatinj?  the  right  to  take  life  in  necessary  self  defense,  the 
code  of  this  State  establishes  an  essential  distinction,  based  upon  the 
nature  and  severity  of  the  unlawful  attack,  and  discriminates  it  into  two 
classes.  The  first  cla'-s.  regulated  by  article  570  of  the  Penal  Cotle,  oom- 
priFes  all  cases  in  which,  from  the  acts  of  the  assailant  or  his  words 
coupled  therewith,  it  is  reasonably  apparent  that  his  intent  is  to  murder 
or  do  serious  bodily  harm,  in  which  case  the  ai>saul:ed  party  may  law- 
fully slay  his  aggressor  while  he  is  committing  the  offense,  or  wh  n  he 
has  done  some  act  evidently  showing  his  intention  to  commit  it.  The 
second  class,  repulated  by  article  572  of  the  Penal  Code,  comprises  those 
cases  in  which  the  purpose  or  intent  reasonably  indicated  by  the  unlaw- 
ful and  violent  attack  is  other  than  those  above  mentioned.  The  proof 
on  this,  as  on  the  former  trial  of  this  case,  shows  that,  if  the  deceased 
made  any  attack  on  the  accused,  it  was  a  murderous  attack  which 
came  clearly  within  the  provisions  of  article  570  of  the  Penal  Ck>de,  and 
there  was  no  evidence  whatever  tending  to  show  a  milder  attack.  In 
this  state  of  the  proof,  the  trial  court  erred  in  char^ting  the  provisions 
of  article  572,  because  such  charge,  being  unauthorized  by  the  proof, 
was  calculated  to  confuse  and  mislead  the  jury.  Note  the  opinion  for 
the  approval  on  the  subject  of  Orman*s  case,  22  Texas  Court  of  Api^s, 
604,  and  Kendall's  case,  8  Texas  Court  of  Appeals,  560.  Orman  «.  State^ 
405. 
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UVRDEBr-continued. 

82.  Any  condition  or  circumstance  lehich  is  capable  of  creating  sudden 
paaiion«  rendering  the  mind  incapable  of  cool  reflection,  may  be  *^ade- 
qoate  cause/*  and  where  the  evldeuce  shows  a  number  of  conditions  or 
circumstances  tending  either  singly  or  collectively  to  show  ^'adequate 
cause,**  the  jury  Ehould  not  be  restricted  by  the  charge  to  a  considera- 
tion of  a  single  condition  or  circum>tance,  but  should  be  directed  to 
oonsider  thrm  all  in  determining  the  qut  stion  of  ^'adequate  cause."  The 
proof  in  this  case  shows  (besides  insulting  language  used  by  the  deceased 
about  the  mother  and  sister  of  the  defendant)  that  the  deceased,  for  sev- 
eral hours  preceding  the  killing,  was  pearching  for  the  d*>fendant  with 
the  avowed  intention  of  killing  him  on  sight,  and  that  he  was  armed 
with  a  pistol  with  which  he  declared  his* intention  to  kill  the  defendant. 
Held:  That,  in  confining  the  **«deqnate  cause"  to  the  insulting  language, 
and  in  failing  to  submit  to  the  jury  whether  the  said  acts  and  threats  of 
the  deceased  (which  were  proved  to  have  been  communicated  to  the 
defendant),  of  themselves,  or  in  connection  with  the  insulting  language, 
were  not  * 'adequate  cause,"  the  charge  of  the  court  on  the  issue  of  man- 
slaughter was  erroneous.    Id. 

88.  See  the  statement  of  the  case  for  a  charge  of  the  court  on  the 
principle  of  "cooling  time,"  held,  erroneous  because  not  authorized  by 
the  proof.    Id, 

84.  Indictment  is  sufflcient  to  charge  a  murder  by  express  malice 
aforethought,  and,  therefore,  murder  of  the  first  degree,  if  it  charges 
that  the  accused  ''did,  with  malice  aforethought,  kill  the  deceased 
[naming  him]  by  shooting  him  with  a  pistol.**    Banks  v.  State,  550. 

85.  When  the  adequate  cau^e  relied  upon  to  reduce  murder  to  man- 
slaughter is  insulting  language  by  the  person  slain  towards  the  female 
relative  of  the  slayer,  it  is  error  for  the  trial  court  to  give  in  charge  to 
the  jury  the  provisions  of  article  594  of  the  Penal  Code,  to  the  effect  that 
the  provocation  must  arise  at  the  time  of  the  killing,  and  that  the  pas- 
f  ion  must  not  be  the  result  of  a  previous  provocation.  On  the  contrary, 
the  jury  in  such  cases  should  be  instructed  that  the  time  intervening  be- 
tween the  slayer's  apprisal  of  the  insult  and  his  first  uieeting  with  de- 
ceased is  not  a  material  consideration,  provided  the  adequate  cause  be 
shown,  and  the  state  of  the  slayer's  mind,  predicated  thereon,  did  actu- 
ally exist  at  the  time  of  the  killing.     Williams  v.  State,  637. 

86.  See  the  statement  of  the  case  for  evidence  held  sufficient  to  sup- 
port a  conviction  for  murder  in  the  second  degree.    Thumm  v.  State^  667. 

N. 

NEWLY  DISCOVERED  EVIDENCE. 
See  Assault  and  Battery,  5. 
New  Trial,  5. 

NEW  TRIAL. 

1.  Sub-division  6  of  article  560  of  the  Code  of  Criminal  Procedure 
provides  that  though  a  continu<)nce  shall  not  be  granted  as  a  matter 
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NEW  TRIAL— continued. 

of  right,  still,  if  the  application  therefor  be  overraled  and  the  defend- 
ant be  convicted,  a  new  trial  should  be  granted,  if 'it  appears  npon  the 
trial  that  the  evidence  of  the  absent  witnesses  was  material*  and  that 
the  facts  set  forth  in  the  application  were  probably  true.  Mc Adams  t. 
State,  86. 

2.  The  rule  which  should  govern  the  action  of  the  trial  court  in  pass- 
ing, first,  ni)on  an  application  for  a  continuance,  and  subsequently  upon 
a  motion  for  new  trial,  has  heretofore  been  stated  by  this  court  as  fol- 
lows: *'If  there  is  such  conflict  between  the  incalpatory  facts  and  those 
set  forth  in  the  application  as  to  render  it  improbable  that  the  facts 
stated  in  the  application  are  material  and  probably  true,  the  contin- 
uance should  be  refused;  and  hence,  a  new  trial  based  thereupon  should 
also  be  refused.  There  must,  however,  not  only  be  such  a  conflict,  but 
the  inculpatory  facts  must  be  so  strong  and  convincing  as  to  render  the 
truth  of  the  facts  set  forth  in  the  application  improbable.^  Bee  the 
opinion  for  the  substance  of  evidence  set  forth  in  an  application  for  a 
continuance,  which,  the  continuance  being  refused,  demanded  of  the 
trial  court,  in  view  of  the  evidence  on  the  trial,  the  award  of  a  new  trial. 
Id. 

8.  An  accused,  resting  his  demand  for  a  new  trial  upon  disputed  facts, 
is  not  entitled  to  a  new  trial  in  order  to  produce  testimony  that  is  cumu- 
lative of  his  evidence  on  the  trial,  but  the  doctrine  of  cumulative  facts 
does  not  apply  to  applications  for  continuance.  But  note  that  the  facts 
set  out  in  the  application  for  continuance  iir  this  case  are  not  merely 
cumulative.    Id, 

4.  However  complete  may  be  the  diligence  used  to  secure  the  pre- 
sence of  absent  witnesses,  as  shown  by  application  for  conrinuauce.  the 
refusal  of  the  continuance  is  not  ground  for  new  trial  if  the  absent  esti 
mony  in  the  light  of  the  evidence  adduced  on  the  trial  is  not  pr«  »bably 
true.    Collins  and  Lindly  ^.  State,  141. 

5.  Bee  the  statement  of  the  case  for  evidence  suflQcient  to  su(>iK>rta 
conviction  for  assault  with  intent  to  rape,  but  also  for  newly  discovered 
evidence  held  to  have  demanded  of  the  trial  court  tL  a  award  of  a  new 
trial.  McCleaveland  v.  State,  202. 

6.  See  the  statement  of  the  case  for  the  substance  of  evd^nee  s>  t  out 
in  a  motion  for  new  trial,  which,  though  not  strictly  newly  ui  covered 
in  the  lif?ht  of  the  evidence  on  the  trial  entitled  the  defendant  to  a  new 
trial.    Boy  v.  State,  369. 

7.  8ee  the  opinion  in  extenso,  and  the  statement  of  the  case  for  proof 
developed  on  a  trial  for  horde  theft,  which,  raising  the  defense  of  mis- 
take of  fact  on  the  part  of  the  accubed  in  asserting  claim  to  the  anjmal 
alleged  to  have  been  stolen,  demanded  of  the  trial  court  the  submission 
of  that  issue  to  the  jury  under  pro(>er  instructions.  Note  also  that,  in 
view  of  the  proof,  the  trial  court  having  refused  the  accused  a  oontina- 
ance,  should  have  awarded  him  a  new  triaL    Criswell  v.  Sto^te^  6061 

NON-AGE. 
See  EviDBNOB,  68. 
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I^OTICB. 

It  is  Dot  a  snffioient  objection  to  the  proceedings  in  a  scire  facias 
case  that  the  trial  conrt  permitted  sach  an  amendment  of  the  scire  facias 
without  notice  to  the  principal  in  the  bond.  Note  the  opinion  for  the 
distinction  between  this  and  GoUins's  case,  16  Texas  Court  of  Appeals, 
874.    Butchinga  v.  State,  243. 


OBSTRUCTION  OP  PUBLIC  ROADS. 

The  evidence  in  this  case  showing  that  the  road  obstructed  was  not 
located  in  accordance  with  the  order  of  the  commissioners  court  es- 
tablisliing  it,  and  that,  therefore,  it  was  not  a  public  road;  and  that, 
whether  a  public  or  private  road,  it  was  obstructed  by  the  accused,  not 
willfully,  but  with  the  belief,  and  with  good  cause  to  believe,  that  he  had 
the  legal  right  to  obstruct  it,  does  not  support  this  oonviction,  Otoen  v. 
St(ae,201. 

OWNERSHIP. 
See  Fact  Case,  19, 
Thsft,  84,  40.  . 

PARDON. 

/6f6S  EXBOUTITB  PARDOIT.     . 

PENALTY. 

The  penalty  assessed  by  the  verdict  in  this  case  was  a  fine  of  twenty 
dollars,  but  the  same,  ^y  inadvertence,  is  recited  in  the  Judgment  as 
twenty-five  dollars.  This  court  reforms  the  judgment  to  ccmform  to  the 
verdict  of  the  Jury.    Bobinson  v.  State,  4.  * 

PERJURY. 

1.  The  prosecution  in  this  case  was  for  perjury  committed  upon  the 
trial  of  one  C.  for  burglary.  The  State  was  permitted  to  prove  the  tes- 
timony of  the  appellant  before  the  grand  jury  upon  the  investigation  of 
the  charge  against  C,  and  his  subsequent  contradictory  evidence  upon 
the  trial  of  C,  and  also  his  statements  respecting  the  inducements  un- 
der which  he  testiBed  as  he  did  upon  the  triaL  Held,  that  the  evidence 
was  legitimate  and  was  properly  admitted.    lAtUefield  'O,  State,  167. 

2.  The  trial  court  having  admitted  in  evidence  the  indictment  against 
O.  for  burglary,  and  the  judgment  rendered  upon  that  trial,  should,  in 
the  charge  to  the  jury,  have  limited  and  restricted  the  Jury  to  the  legiti- 
mate purpose  of  such  testimony.  This  omission  in  the  charge  was  fatal 
error.    Id. 

8.  See  the  opinion  in  extenso  for  the  substance  of  an  indictment  held 
sufficient  to  charge  the  offense  of  perjury.    Broum  «.  State,  170. 

4.  The  prosecution  in  this  case  was  for  perjury,  alleged  to  have  been 
committed  by  the  accused  when  he  testified  at  the  trial  of  one  Williams 
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TEBJTJRY— continued. 

for  assault  to  murder.  Upon  the  introduction  of  one  Moore  as  a  wit- 
ness for  the  defense,  in  the  present  case,  the  State  offered,  and  wat  per- 
mitted, over  the  defendant's  objection,  to  read  in  evidence  an  indid^aeut 
then  pending  against  the  said  Moore,  wherein  the  f>aid  Mpore  was  charged 
with  perjury  upon  the  same  trial  as  that  in  which  the  defendant  is 
charged  to  have  committt^d  perjury.  Held  that,  though  the  indictment 
was  not  admissible  to  impeach  Moore's  competency  as  a  witness,  it  was 
admissible  as  matter  going  directly  to  his  credibility,  and  as  tending  to 
show  a  motive  for  his  testimony  in  this  particular  case.  Being  admis- 
sible for  these  purposes,  it  was  not  incumbent  on  the  trial  judge,  in  bis 
charge,  to,  limit  and  restrict  it,  inasmuch  as  it  did  not  tend  to  exercise 
a  wrong,  tuidue  or  improper  influence  upon  the  jury  as  to  the  main 
issue.    Id, 

5.  See  the  statement  of  the  case  for  evidence  whioh,  though  conflict- 
ing, satisfied  the  jury,  whose  province  it  was  to  determine  its  weight  and 
credibility,  and  is  Jield  sufficient  to  support  a  conviction  for  perjury. 
Id. 

6.  It  was  not  error  to  permit  the  State  in  a  trial  for  perjury,  to 
read  in  evidence  the  complnint  filed  in  the  cause  upon  the  trial  of  which 
the  perjury  was  alleged  to  have  been  committed,  inausmuch  as  sach  evi- 
dence was  competent  to  prove  that  the  alleged  false  6tatem«*nt8  were 
made  in  the  judicial  proceeding  and  before  the  court  alleged  in  the  in- 
dictment, but,  having  admitted  such  evidence,  the  trial  court,  in  its 
charge,  should  have  limited  its  effect  to  such  purpose  only.  Biggenbat- 
ham  V.  State^  505. 

7.  Under  the  rule  of  the  common  law,  and  under  the  statutory  law 
of  many  of  the  States  of  the  Federal  Union,  a  false  statement  under 
oath,  made  in  the  progress  of  a  judicial  proceeding,  can  not  be  as- 
signed as  perjury,  unless  the  tribunal  sitting  in  judgment  upon  the  pro- 
ceeding not  only  had  jurisdiction  of  the  matter,  but  when  its  juris- 
diction had  actually  attached.  But,  under  the  Constitution  and  the 
statutory  laws  of  this  State,  the  rule  is  more  comprehensive,  and  a  false 
statement  may  be  assigned  for  perjury  if  it  was  made  in  the  couri^e  of  a 
judicial  proceeding  before  a  court  of  competent  jurisdiction,  over  the 
subject  matter  of  the  proceeding,  although  its  jurisdiction  bad  not 
actually  attached.  See  the  opinions,  both  on  the  original  hearing  and 
on  the  motion  for  rehearing,  for  an  elaborate  dtHCussion  of  the  principles 
underlying  the  rule     Anderson  v  State,  705. 

8.  The  perjury  a<^signed  in  this  case  was  the  alleged  false  test!- 
niony  given  by  the  accused  upon  the  trial,  in  a  justiceVs  court,  of  one 
Green  Wright,  upon  a  charge  of  carrying  a  pistoL  The  prosecution 
against  Wright  was  based  upon  a  complaint  and  information,  the 
former  of  which  is  required  by  law  to  be  verified  by  the  oath  of  some 
credible  person.  Evidence  was  introduced  upon  this  trial  which  tended 
strongly  to  show  that  the  complaint  under  which  the  prosecution  of 
Wright  was  had  was  not  sworn  to;  and  upon  the  theory  that,  if  the 
complaint  was  not  sworn  to,  the  juri«<diction  of  the  justice  of  the  peace 
had  not  attached  in  the  Wright  case,  a  false  statement  by  accused  in  that 
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TERJVnY—continued. 

proceeding  was  not  assignable  as  perjury,  the  aocased  asked  iiie  trjal 
court  to  charge  the  Jury  that,  if  they  had  a  reasonable  doubt  tliat  the 
complaint  was  sworn  to,  they  should  acquit.  Held  that,  under  the  rule 
first  announced,  the  trial  court  did  not  err  in  refusing  the  special  charge. 
Id. 

9.  A  conviction  for  perjury,  to  be  legally  obtained,  must  be  had  upon 
the  testimony  of  at  least  two  credible  witnesses,  or  that  of  one  credible 
witness  strongly  corroborated  by  other  evidence.  See  the  statement  of 
the  case  for  evidence  which,  though  conflicting,  is  Tield  sulflcient  to  sup- 
port the  conviction  for  perjury.    Id, 

PLEA. 
See  Jurisdiction,  8. 

Unless  the  transcript  on  appeal  shows  that  the  accused  pleaded  to  the 
information  against  him,  or  that  a  plea  of  not  guilty  was  entered  for  him 
by  order  of  the  court,  a  conviction  will  be  set  aside.  Jefferson  f>.  State^ 
585. 

PLEADING. 
See  Indictment,  1.  Jurisdiction 

Information,  9  Thbft,  11» 

POSSESSION. 
See  Theft,  7, 14. 

1.  * 'Actual  care,  control  and  management*^  of  the  alleged  stolen  prop- 
erty is,  under  our  statute  defloing  theft,  such  possession  as  will  support 
an  allegation  of  posset-ssion.    Tinney  v.  State,  112. 

2.  The  indictment  in  this  case  alleged  both  the  ownership  and  posses- 
sion in  D.  The  proof  showed  that,  though  the  animal  belonged  to  D., 
one  H.  found  it  on  his  premises,  took  it  up,  and  ^taked  and  fed  it  on  his 
premises,  and  proclaimed  his  intention  to  estray  it.  But,  before  H.  could 

.  complete  the  estrayal  of  the  said  animal,  it  was  stolen  from  the  stake  on 
his  premises.  Held^  that  the  proof  shows  that  H.  had  the  '^care,  cdu- 
trol  and  management"  of  the  horse,  which  constituted  possession;  and 
therefore  the  variance  between  the  allegation  and  proof  of  possession  is 
fatal  to  the  conviction.    Id. 

POSSESSION  OF  RECENTLY  STOLEN  PROPERTY. 
See  Charge  of  the  Court,  48,  68. 

1.  Possession  of  stolen  property  by  the  accused,  however  recent  that 
possession  may  be,  if  explained  and  accounted  for,  and  shown  by  the 
evidence  to  be  lawful,  will  afford  against  the  accused  no  legal  presump- 
tion of  guilt  of  theft.  See  the  opinion  for  the  substance  of  evidence 
held  insufficient  to  support  a  conviction  for  the  theft  of  a  mare.  Bean 
V.  State,  11. 

2.  To  warrant  an  inference  of  guilt  of  theft  from  the  circumstance  of 
possession  of  recently  stolen  property,  »uch  possession  must  be  personal 
and  exclusive;  must  be  unexplained,  and  must  involve  a  distinct  and 
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coDScious  iMBertioD  of  property  by  the  defendaot.  See  the  statement  of 
the  case  for  evidence  which,  under  this  rale.  Is  lield  insnffioient  to  sup- 
port a  conviction  for  burglarious  theft.    Field  v.  State^  423. 

POWER  OF  LEGISLATURE. 

1.  The  Legislature  of  this  State  has  the  power  to  absolutely  prohibit 
drinking  saloons,  or  saloons  to  be  used  in  the  pursuit  of  the  liquor  tnUBc 
This  power  carries  with  it  the  power  to  regulate  the  mode  and  manner, 
and  the  circumstances  under  which  such  saloons  may  be  conducted,  and 
to  surround  the  right  with  such  conditions,  restrictions  and  limitations 
as  it  may  deem  proper.  Under  this  rule  the  act  of  the  Legislature  re- 
quiring the  execution  of  a  bond  as  a  condition  precedent  to  the  granting 
of  a  license  to  conduct  a  drinking  saloon  is  constitutionaL  Bee  the  opin- 
ion on  the  question.    JSx  parte  Bell,  428. 

2.  Relator  was  charged  with  the  o£fense  of  pursuing  the  occupation 
of  a  retail  liquor  dealer  without  having  complied  with  the  license  laws. 
The  application  for  the  writ  of  habeas  corpus  alleges  the  refusal  of  the 
relator  to  execute  the  bond  required  by  law,  and  prays  for  relief  upon 
the  ground  that  the  conditions  of  the  bond  are  unconstitutional.  Held^ 
that  the  conditions  of  the  bond  can  not  be  inquired  into  in  a  proceeding 
of  this  character,  the  bond  never  having  been  executed;  and  that  the 
constitutionality  of  the  conditions  can  be  impeached  only  in  a  proceed- 
ing to  enforce  the  penalties  for  their  infraction.    Id, 

PRACTICE. 
See  Adultbrt,  4  Gamine,  1. 

Assault  to  Raps,  1,  8.  Indictment,  8. 

Brands.  Jurisdiction,  8. 

Chargb  of  thb  Court,  1, 2, 16,       Possession,  2. 

40.  Practice  IN  Court  OF  Appsau, 

Continuance,  11.  1,  8. 

Corpus  Delicti.  Theft,  23,  24,  40. 

Evidence,  25,  75,  81,  84.  Variance.  . 

1.  Article  060  of  the  Code  of  Criminal  Procedure  of  this  State  pro- 
vides that  ^'when,  upon  the  trial  of  an  is^ue  of  insanity,  it  is  found  that 
the  defendant  is  sane,  the  judgment  of  conviction  shall  be  enforced  as  if 
no  sQch  inquiry  had  been  made.'^  The  effect  of  this  statute  is  to  declare 
that  the  Judgment  of  the  trial  court  adjudging  the  defendant  to  be  sane 
43hall  be  conclusive  of  that  issue,  and  that,  thereupon,  the  judgment  of 
conviction  shall  be  enforced.    Bai-nell  v.  State,  6. 

2.  Appeal  to  this  court  can  be  prosecuted  only  after  the  trial  and  con- 
viction of  the  accused  in  the  lower  court  for  an  offense  and  the  entry  of 
final  judgment  against  him,  which  must  appear  in  the  record.  A  judg- 
ment rendered  in  an  ex  parte  proceeding  in  the  trial  court,  upon  the  issue 
of  insanity  of  the  accused,  after  his  trial  and  conviction  of  an  offense,  is  - 
not  such  a  judgment  as  will  support  an  appeal  to  this  court.    Id, 

8.  In  1888  the  appellant  in  this  case  was  tried  and  convicted  in  the 
4listrict  court  of  Wood  county  for  murder  of  the  first  degi^e.    On  his 
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appeal  to  this  court  the  Jadgment  of  conviction  rendered  below  waa 
affirmed.  Snbeeqnent  to  thie  affirmance,  and  before  seotence  was  pro* 
noanced,  information  was  filed  in  the  district  court  setting  forth  that  the 
accused  had  become  insana  The  trial  of  this  issue  resulted  in  a  Judg- 
ment of  insanity  against  the  appellant  and  he  was  confined  in  the  State 
Lunatic  Asylum.  In  the  process  of  time  he  was  discharged  from  said 
asylum  as  sane,  and  was  delivered  to  the  sheriff  of  Wood  county.  There- 
upon a  statutory  affidavit,  alleging  that  the  appellant  had  become  sane 
was  filed  in  the  district  court,  and^  upon  the  hearing  of  the  issue,  thus 
presented,  the  jurV  found,  and  the  court  adjudged,  the  appellant  to  be 
sane.  From  this  judgment  this  appeal  is  prosecuted.  Held^  that  this 
is  not  a  final  Judgment  of  conviction  for  an  offense,  such  as  is  contem- 
plated by  law,  and  can  confer  no  jurisdiction  upon  this  coart.  Therefore 
the  motion  Of  the  Assistant  Attorney  General  to  dismiss  the  appeal 
must  prevail.    Id. 

4.  It  is  only  when  the  error  in  the  charge  of  the  court  is  fundamental 
or  when,  in  view  of  all  the  facts  in  the  case,  it  was  calculated  to  injure 
the  rights  of  the  defendant,  that  the  charge,  in  the  absence  of  a  proper 
bill  of  exceptions  or  of  a  requested  instruction,  will  be  revised.  WU- 
Hams  V,  Statey  17. 

5.  The  objection  urged  to  the  charge  in  this  case  was  that  it  is  funda- 
mentally defective,  in  that  it  did  not  explain  to  the  Jury  the  meaning  of 
the  word  ''break"  as  used  in  the  statute  defining  the  offense  of  breaking 
into  a  Jail  tojrescue  a  prisoner—the  defense  contending  that  the  definition 
of  that  term  as  it  is  used  in  the  statute  defining  burglary  is  insufficient 
as  applied  to  the  offense  of  Jail  breaking;  and  further,  that  the  term  as 
used  in  the  latrer  statute,  not  being  specifically  defined,  it  must  be  con- 
strued in  the  sense  in  which  it  is  ordinarily  uoderstood  in  common  lan- 
guage. Heldy  that,  the  evidence  showing  that  the  appellant  entered  the 
lower  room  of  the  Jail  by  unbolting  an  unlocked  door,  and  that  he  then 
forced  the  Jailer,  at  the  point  of  a  pistol,  to  unlock  the  prison  cages,  was 
sufficient  to  prove  sach  a  breaking  as  is  contemplated  by  the  statute. 
Jd. 

6.  See  the  opinion  for  evidence  held  to  have  been  properly  admitted 
under  the  rule  that,  a  conspiracy  having  been  established,  the  acts  and 
declarations  of  one  conspirator  pending  the  conspiracy,  and  in  further- 
ance of  the  criminal  design,  are  admissible  against  all  of  the  conspira- 
tors, and  note  the  statement  of  the  case  for  evidence  Jield  sufficient 
to  support  a  conviction  for  breaking  into  a  Jail  to  rescue  a  prisoner. 
Id. 

7.  The  action  of  the  trial  court  in  refusing  an  application  for  con- 
tinuance will  not  be  revised  unless  exception  to  euch  action  is  presented 
by  proper  bilL    Id. 

8.  Under  an  established  rule  of  practice  in  this  State,  no  challenge  to 
the  array  of  jurors  selected  by  jury  commissioners  can  be  entertained. 
The  record  in  this  case  discloses  that,  at  the  previous  term  of  the  trial 
court,  the  term  being  then  limited  to  three  weeks,  the  court  appointed 
jury  commissioners  to  selecc  jurors  to  serve  at  the  ensuing  term,  and  the 
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said  commissioners  selected  Jurors  to  serve  for  three  weeks.  After  the 
adjournment  of  the  said  previous  term  the  Legislature  eolarged  the  term 
of  the  trial  court  to  four  weeks;  and,  upon  the  assemhling  of  court,  the 
trial  Judge  appointed  commissioners  to  select  Jorors  to  serve  at  the  next 
term,  and  caused  them  also  to  draw  and  select  Jurors  to  serve  at  the 
fourth  week  of  the  then  teroL  It  was  before  the  Jury  thus  selected  to 
serve  during  the  fourth  week  that  the  accused  in  this  case  was  tried. 
His  challenge  to  the  array  was  based  upon  the  ground  that  the  Jury 
was  not  selected  by  the  Jury  commissioners  appointed  at  the  previous 
term  of  the  court.  Heldy  that  the  challenge  ^as  properly  overruled. 
Jd. 

9.  Violent  language  used  in  argument  by  the  prosecuting  counsel,  if 
the  same  was  called  forth  and  demanded  by  remarks  of  ^>unsel  for  the 
defense,  can  not  be  held  to  constitute  such  an  abuse  of  the  privilege  of 
argument  as  will  vitiate  a  conviction.    Id. 

10.  The  rule  obtains  in  this  State  that  '^whenever  there  is  reason  to 
apprehend  that  injury  may  have  resulted  to  the  defeodant,  especially 
in  a  case  of  felony,  from  a  failure  to  observe  directions  given  the  court  by 
the  Legislature,  the  Judgment  of  conviction  will  be  reversed.'*  Holsey  9. 
State,  85. 

11.  Subdivision  8  of  article  660  of  the  Code  of  Criminal  Procedure, 
which  provides,  in  substance,  that  at  the  inception  of  the  trial  the  prose- 
-cuting  counsel  shall  state  to  the  Jury  the  nature  of  the  accusation  against 
the  defendant,  and  the  facts  which  are  expected  to  be  proved  by  the 
State  in  support  thereof,  is  merely  directory,  and  its  disregard  is  not 
cause  for  reversal  unless  there  be  cause  to  apprehend  that  such  disregard 
resulted  Injuriously  to  the  rights  of  the  defendant.  Such  probable  in- 
jury is  not  apparent  in  this  case.    Id, 

12.  An  inquiry  as  to  character  must  be  limited  to  the  general  reputa- 
tion of  the  person  impugned  in  the  community  of  his  residence  or  where 
he  is  best  known,  and  the  witness  piust  speak  from  his  knowledge  of 
that  general  reputation,  and  not  from  his  own  individual  opinion.  If 
the  defendant  voluntarily  puts  his  character  in  issue,  the  prosecution 
is  entitled  to  rebutting  evidence  if  it  can  produce  it,  but  such  evidence 
must  be  confined  to  the  general  reputation  of  the  defendant,  and  can 
not  be  extended  to  particular  acts.  There  is  no  rule  of  law  which  will 
permit  an  inquiry  into  the  character  of  the  defendant's  associHtets  and 
in  permitting  such  inquiry  in  this  case  the  trial  court  erred.    Id. 

18.  Fraudulent  intent  in  the  taking  of  the  alleged  stolen  prop^^rty 
must  be  shown  in  order  to  authorize  a  conviction  for  theft,  and  it  de- 
volves upon  the  trial  court  to  so  instruct  the  Jury  affirmatively  and 
directly.    Id. 

14.  The  appellant  in  this  case  was  separately  indicted  as  an  accom- 
plice of  one  Melton  in  the  murder  of  one  Braden.  He  was  convicted 
upon  practically  the  same  evidence,  having  interposed,  'as  was  done  on 
the  trial  of  Melton,  the  defense  of  manslaughter.  Held,  that  the  evi- 
dence does  not  raise  the  issue  of  manslaughter,  in  view  of  the  proof  that, 
though  Melton  killed  Braden  for  the  slander  of  his  daughters,  he  did  not 
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do  BO  upon  hjs  first  meeting  with  Braden  after  being  informed  of  the 
slanderous  language.    Parker  t>.  State,  61. 

15.  ContiuuaDce  to  secure  absent  testimony  is  properly  refused  if, 
in  Tiew  of  the  evidence  on  the  trial,  the  absent  testimony  was  not  prob- 
ably true,  or,  if  not  probably  untrue,  it  was,  in  the  light  of  the  other  evi- 
dence, immaterial  to  any  issue  in  the  case.    Id, 

16.  Article  755  of  the  Code  of  Criminal  Procedure  provides  that  **the 
mle  that  the  party  introducing  a  witness  shall  not  attack  his  testimony 
is  so  far  modified  as  that  any  party,  when  facts  stated  by  the  wi tress 
are  injurious  to  his  cause,  may  attack  his  testimony  in  any  other  manner 
except  by  proving  the  bad  character  of  the  witness."  ffeld^  that  before 
this  rule  can  be  applied,  the  witness  must  have  stated  some  fact  in  evi- 
dence which  was  injurious  to  the  cause  of  the  party  in  whose  behalf  he 
was  called  to  testify;  and  it  is  not  enough  that  he  merely  made  a  state- 
ment different  from  that  which  the  party  had  reason  to  and  did  believe 
he  would  make.    Bennett  v.  State.  73. 

17.  The  rule  obtains  in  this  State  that  if  a  party  be  bona  fide  surprised 
at  unexpected  testimony  of  his  witness,  he  may  be  permitted  to  interro- 
gate his  witness  as  to  his  previous  declarations  inconsistent  with  his  tes- 
timony,—the  object  being  to  test  the  witness's  recollection,  and  to  enable 
him,  if  mistaken,  to  review  his  evidence.  Such  corrective  testimony  is  also 
admissible  to  explain  the  attitude  of  the  party  calling  the  witness;  but  if 
the  sole  object  of  the  proffered  testimony  be  to  discredit  the  witness,  it 
will  not  be  received.    Id. 

18.  While  a  full  pardon,  granted  by  competent  authority,  to  one  who 
has  been  convicted  of  felony,  removes  the  legal  odium  from  such  person 
and  qualifies  him  to  testify  as  a  witness  in  the  courts  of  this  State,  it 
does  not  remove  the  question  of  his  credibility  from  the  consideration 
of  the  jury;  nor  will  it  operate  to  prevent  opposing  counsel  from  urging 
in  argument  that,  notwithstanding  such  pardon,  the  witness,  by  reason 
of  his  conviction  for  felony,  is  entitled  to  no  credit.  The  trial  court  did 
not  err  in  refusing  to  restrain  the  State's  counsel  in  such  argument.    Id, 

19.  To  render  a  confession  inadmissible  upon  the  ground  that  it  was 
induced  by  the  promise  of  some  benefit  to  the  accused,  such  promise 
must  be  positive,  and  must  be  made  or  sanctioned  by  some  one  in  au- 
thority, and  be  of  such  character  as  would  be  likely  to  influence  the  ac- 

.  oused  to  speak  untruthfully.  The  confession  of  an  accused  is  not  ren- 
dered inadmissible  because  it  was  made  under  the  influence  alone  of  feaz 
of  legal  punisment.    Gentry  v.  State.  80. 

20.  The  trial  court  in  this  case  submitted  to  the  jury  the  competency 
of  the  confession  as  evidence,  and  in  the  same  connection  charged  them 
that  it  could  be  considered  as  evidence  if  the  accused  made  statemente 
therein  relating  to  the  commission  of  the  offense  which  were  otherwise 
found  to  be  true.  Held,  that  the  charge  was  erroneous,  because  unau* 
thorized  by  any  evidence  in  the  case;  and  that  the  error,  though  imma- 
terial, necessitates  the  reversal  of  the  judgment,  inasmuch  as  exoeptioo 
was  reserved  at  the  time  of  the  trial.    Id. 

21.  Subdivision  6  of  article  560  of  the  Code  of  Criminal  Prooednze 
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proTidM  that,  tbouffh  a  oontiDuanoe  shall  not  be  granted  as  a  matter  of 
right,  Btfll.  if  the  application  therefor  be  overraled  and  the  defendant  be 
eonvioted,  a  new  trial  should  be  granted  if  it  appears  apon  the  trial  that 
the  eTldenee  of  the  absent  witnesses  was  material,  and  that  the  facts  set 
forth  in  the  application  were  probably  true.    McAdams  v.  State^  86. 

22.  The  rale  which  shoald  govern  the  action  of  the  trial  coart  in  pass- 
ing, first,  upon  an  application  for  a  coatinaance,  and  snbseqaently  apon 
a  motion  for  new  trial,  has  heretofore  been  stated  by  thiA  court  as  follows: 
**If  there  is  8ach  conflict  between  the  inculpatory  facts  and  those  set 
forth  in  the  application  as  to  render  it  improbable  that  the  facts  stated 
in  the  application  are  material  and  probably  true,  the  continuance  shoald 
be  refused;  and  hence  a  new  trial  ba^ed  thereupon  should  also  be  refused. 
There  must,  however,  not  only  be  such  a  conflict,  but  the  inculpatory 
facts  must  be  so  strong  and  convincing  as  to  render  the  truth  of  the  facts 
set  forth  in  the  application  improbable  **  See  the  opinion  for  the  sub- 
stance of  evidence  set  forth  in  an  application  for  a  continuance,  which, 
the  continuance  being  refused,  demanded  of  the  trial  court,  in  view  of 
the  evidence  on  the  trial,  the  award  of  a  new  trial-    Id. 

28.  An  accused,  resting  his  demand  for  a  new  trial  apon  disputed 
facts,  is  not  entitled  to  a  new  trial  in  order  to  produce  testimony  that  is 
onmulative  of  his  evidence  on  the  trial;  but  the  doctrine  of  cumulative 
facts  does  not  apply  to  applications  for  continuance.  But  note  that  the 
facts  set  out  in  the  application  for  continuance  in  this  case  are  not  merely 
cumulative.    Id, 

24.  The  correctness  of  a  charge  of  the  court  is  to  be  tested  by  its  suffi* 
oiehcy  as  a  whole.  Murder  of  the  first  decree  was  the  only  grade  of 
homicide  presented  by  the  evidence  in  this  case.  It  was  objected  that 
the  charge,  in  applying  the  law  of  express  malice  to  the  facts  in  proof, 
was  too  general  as  to  the  design  to  kill,  inasmuch  as  it  did  not  limit  it  to 
the  particular  design  to  kill  the  deceased.  Held^  that,  in  view  of  the 
charge  as  a  whole,  the  objection  was  hypercritical.    Heard  v.  State,  103. 

25.  It  is  only  when  the  inculpatory  proof  is  wholly  circumstantial 
that  the  trial  court  is  required  to  charge  the  law  of  circumstantial  evi- 
dence.   Id. 

26.  An  indictment  for  swindling  by  false  pretense  shoald  positively 
and  clearly  aver  the  commission  of  the  acts  by  the  accused.  If  a  writ- 
ten instrument  enters  into  the  offense  as  matter  of  inducement,  the  said 
instrument  should  be  f*et  out,  as  in  forgery.  See  the  statement  of  the 
case  for  an  indictment  held  insuflSclent  to  charge  the  offense  of  swindling 
by  faJRe  pretense;  wherefore  the  motion  in  arrest  of  judgment  should 
have  prevailed.    Dwyer  t>.  Btate,  182. 

27.  However  complete  may  be  the  diligence  used  to  secure  the  pres- 
ence of  absent  witnesses,  as  shown  by  application  for  continuance,  the 
refusal  of  the  continuance  is  not  ground  for  new  trial  if  the  absent  testi- 
mony, in  the  light  of  the  evidence  adduced  on  the  trial,  is  not  probably 
true.     Collins  and  lAndly  v.  State,  141. 

28.  Uuder  the  provisions  of  article  772  of  the  Code  of  Criminal  Pro- 
cedure, the  written  testimony  of  a  witness,  taken  at  the  examining  trial 
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of  the  aoeoaed,  ean  be  read  in  evidence  **wheD,  by  reason  of  age  or  bod- 
ilj  iDflrmity,  each  witneM  can  not  attend/*  Under  this  rale  it  is  not 
essential  that  the  bodily  inflrmity  shall  amoont  to  a  permanent  disabil- 
ity. As  a  predicate  for  the  admission  of  the  written  testimony  on  the 
examining  trial,  it  was  shown  in  this  case  that  the  witness  was  at  home, 
in  another  eoanty,  forty  miles  distant,  where,  at  the  time  of  the  trial, 
and  for  months  before,  he  had  been  oonflned  to  his  house  from  the 
effects  of  an  attack  of  measles,  which  had  destroyed  one  of  his  eyes  and 
left  him  a  chronic  invalid,  with  constant  pains  in  his*  head  and  palpita- 
tion of  the  heart.  Held,  that  in  admitting  the  written  testimony  in  evi- 
dence the  trial  court  did  not  err.    Id, 

29.  To  the  rale  that  a  confession  is  inadmissible  if  made  by  an  accused 
when  in  arrest,  unless  made  after  warning  that  the  same  will  be  used  ai< 
evidence  against  him,  there  is  an  exception  when  the  confession  oom- 
prehends  a  statement  of  facts  ^^ound  to  be  true,  and  which  conduce  to 
establish  his  guilt .**  Inasmuch  as  the  confession  of  Undly,  which  wa  ^ 
made  during  his  confinement  in  Jail,  and  in  the  absence  of  Collins, 
though  made  without  warning,  comprehended  a  statement  of  facts  found 
to  be  true,  and  which  conduced  to  the  establishment  of  guilt,  it  wa8, 
upon  the  joint  trial  of  Collins  and  Lindly,  admissible  as  against  Lindly, 
but  not  as  against  Collins.  The  trial  court,  however,  instructed  the  jury 
that  the  confessions  could  not  be  considered  as  evidence  against  Collins: 
wherefore  it  is  Jield  that  the  action  of  the  court  upon  the  question 
raised  on  the  confession  was  correct.    Id. 

80.  In  order  to  constitute  the  accused  a  principal  In  the  crime  of  theft, 
it  devolves  upon  the  State  to  <>stablish  his  complicity  in  the  origin»] 
taking.  In  view  of  the  eviden^  in  this  case,  and  of  the  refusal  of  a 
charge  based  upon  it,  the  failure  of  the  trial  court  to  apply  this  doctrin* 
to  the  case,  in  so  far  as  it  concerned  the  defendant  Lindly,  was  error.  Sc  e 
the  statement  of  the  case  for  evidence  Tield  to  support  the  conviction  for 
theft  of  the  defendant  Collins,  but  insufficient  to  support  the  conviction 
of  Lindly.    Id. 

81.  Upon  his  arraignment  in  the  criminal  district  court  of  Harris 
county,  in  which  court  the  indictment  was  presented,  the  accused  fil^d 
his  statutory  application  for  a  change  of  venue,  which  the  trial  court 

.  awarded,  and  ordered  the  venue  changed  to  Galveston  county.  The  ac- 
cused objected  that  the  venue  should  have  been  changed  to  the  district 
court  of  Fort  Bend  county,  as  the  nearest  to  Harris  county,  and  upon 
arraignment  in  the  criminal  district  court  of  Qalveeton  county  he^Ieaded 
to  the  jurisdiction  of  said  court.  H^ld,  that  the  objection  was  futile, 
and  the  plea  to  the  jurisdiction  was  properly  overruled.  Note  the  opin- 
ion for  the  approval  of  the  ruling  in  Bohannon^s  case,  14  Texas  Court  of 
Appeals,  271,  to  the  effect  that  the  discretion  confided  to  district  judges 
to  change  the  venue  of  their  own  motion  to  another  county  within  or  be- 
yond their  own  judicial  districts  is  a  judicial  and  not  a  personal  discre- 
tion, but  one  that  will  not  be  revised  unless  it  was  abused  to  the  preju- 
dice of  the  accused.     Woodson  v.  State,  153. 

82.  The  general  rule  is  that  the  best  evidence  by  which  a  fact  can 
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be  proved  must  be  produced  or  its  absence  be  accounted  for  before  sec- 
ondary evidence  can  be  resorted  to.  But  an  exception  to  this  role  is 
that  the  official  character  of  an  alleged  public  officer  need  not  be  proved 
by  his  commission  or  other  written  evidence  of  the  offloer^s  right  to  act 
as  such,  eicept  in  an  issue  directly  between  the  officer  and  the  public 
The  trial  court  did  not  err  in  permitting  a  Staters  witness  to  testify  that 
he  was  the  justice  of  the  peace  who  administered  the  oath  npon  which 
the  false  Rwearing  was  predicated.    Id. 

33.  Bills  of  exception  reserved  to  the  action  of  the  trial  eonrt  ex- 
cluding testimony  will  not  be  considered  by  this  court  unless  they  dis- 
close the  relevancy  and  materiality  of  the  excluded  evidence.    Id. 

84.  The  charge  of  the  court  in  this  case  was  deficient  in  failing  to 
instruct  the  jury  as  to  the  legal  meaning  of  the  terms  '*  willful^  and 
•'deliberately/'  but,  inasmuch  as  no  exception  was  reserved  to  the 
omission,  and  it  was  practically  supplied  by  a  special  instruction  given 
to  the  jury,  the  omission  is  held  to  have  been  without  prejudice  to  the 
accused,  and  the  charge  sufficient  in  substance.    Id. 

85.  Conditional  pardon  will  not  restore  to  one  convicted  of  a  felony 
competency  to  testify  as  a  witness  in  the  courts  of  this  State.  Ihidley 
V.  State,  163. 

86.  The  State  having  introduced  a  conditionally  pardoned  oonviet  as 
a  witness  against  the  defendant,  the  latter,  for  the  purpose  of  assaUing 
the  credibility  of  the  witness,  proposed  to  read  in  evidence  the  judgment 
of  conviction  against  him  for  felony,  which,  upon  objection  by  the  State, 
was  excluded.    Held,  that  the  ruling  was  error.    Id. 

87.  It  is  essential  to  the  validity  of  a  conviction  for  adultery  that  the 
evidence  show  affirmatively  that  one  of  the  parties  to  the  adulterous 
acts  was  married  and  had,  at  the  time  of  the  alleged  adultery,  a  spouse 
other  than  the  party  with  whom  the  adultery  was  charged.  Webb  «. 
State,  164. 

88.  The  mere  opinion  of  witnesses  that  a  certain  woman  was  the  wife 
of  the  male  charged  with  the  adultery  is  not  sufficient  to  establish  the 
fact  of  marriage.    Id. 

89.  An  actual  living  together^  as  man  and  wife,  of  emancipated  slaves, 
at  the  time  when  the  Constitution  of  1869  took  effect,  would  constitute 
a  legal  marriage  between  said  parties.  But  note  that  the  evidence  in 
this  case  fails  to  establish  such  a  living  together  of  the  accused  male 
and  his  alleged  wife,  or  that  they  were  emancipated  slaves  when  said 
Constitution  took  effect ;  wherefore  the  evidence  is  insufficient  to  prove 
the  legal  marriage  of  the  accused,  and  therefore  insufficient  to  support 
a  conviction  for  adultery.    Id. 

40.  The  prosecution  in  this  case  was  for  perjury  committed  upon  the 
trial  of  one  C.  for  burglary.  The  State  was  permitted  to  prove  the  tes- 
timony of  the  appellant  before  the  grand  jury  upon  the  investigation  of 
the  charge  against  C,  and  his  subsequent  contradictory  evidence  upon 
the  trial  of  C,  and  also  his  statements  respecting  the  inducements  un- 
der which  he  testified  as  he  did  upon  the  triaL  Held,  that  the  evidence 
was  legitimate  and  was  properly  admitted.    LittUfleld  D.  State^  167* 
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41.  Indictment  for  bnrgla^  by  force,  threats  and  fraad,  althcnuth  it 
falls  to  charge  that  the  offense  was  committed  by  day  or  by  night,  will 
support  a  conviction  if  the  proof  shows  that  the  entry. was  effected  by 
actual  force  in  the  night  time  applied  to  the  building.  Note  the  ap- 
proval of  Carr's  case,  19  Texas  Court  of  Appeals,  685,  and  Martinis  case, 
21  Texas  Court  of  Appeals,  1.    Buchanan  v.  State,  195. 

42.  It  is  not  essential  that  the  State,  on  a  trial  for  burglary,  shall  prove 
the  non-consent  of  the  owner,  occupant  or  other  authorized  person  to 
the  entry.     Id. 

43.  Bills  of  exception  to  the  exclusion  of  testimony  must  disclose  the 
relevancy  and  materiality  of  the  proposed  testimony  in  order  to  receive 
the  attention  of  this  court.    Id. 

44.  The  occupancy  of  the  owner's  agent  or  clerk  during  the  temporary 
Absence  of  the  owner  is,  in  law,  the  occupation  of  the  owner.  The 
trial  court,  therefore,  did  not  err  in  refusing  to  charge  the  jury  to  acquit 
if  the  evidence  showed  that  the  house,  when  entered,  was  in  charge  of 
one  P.,  and  not  of  8.,  the  alleged  owner.    Id. 

45.  Th» evidence  in  this  case  showing  that  the  road  obstructed  was  not 
located  in  accordance  with  the  order  of  the  commissioners  court  es- 
tablishing it,  and  that,  therefore,  it  was  not  a  public  road;  and  that, 
whether  a  public  or  private  road,  it  was  obstructed  by  the  accused,  not 
willfully,  but  with  the  belief,  and  with  good  cause  to  believe,  that  he  had 
the  legal  right  to  obstruct  it,  does  not  support  this  conviction.  Oioen  v. 
Mate,  201. 

46.  Charge  of  the  court  upon  a  trial  for  assault  to  rape  instructed  the 
Jury  that  '*the  law  provides  that  any  person  shall  assault  a  woman 
with  the  intent  to  commit  the  offense  of  rape,  he  shall  be  punished,** 
«tc.;  the  error  complained  of  being  the  omission  of  the  word  **if  **  be- 
tweeen  the  words  *'that**  and  ^*any.^  Held,  that  the  omission  is  im- 
material in  view  of  another  paragraph  of  the  charge  which  properly 
defines  the  offense.  McCfleavelandv.  State,  fi02. 

47.  The  court  charged  the  jury  that  *'the  use  of  any  unlawful  vio- 
lence offered  to  another  with  intent  to  injure,"  etc,  the  objection  urged 
being  to  the  use  of  the  word  ^* offered"  instead  of  the  statutory  words 
**  upon  the  person,"  in  defining  assault  and  battery.  The  defenses  inter- 
posed were  alibi,  fabricated  accusation,  and  that  the  acts  charged 
4igainst  the  accused,  if  proved,  would  not  show  an  intent  on  his  part  to 
rape.  Whether  or  not  the  acts  of  the  defendant  constituted  an  assault 
and  battery  was  not  an  issue  of  the  case,  and,  under  such  circumstances, 

•it  is  Tield  that  the  substitution  of  the  word  "offered"  for  the  words 
^upon  the  person  "  was  not  error  to  the  prejudice  of  the  accused.    Id. 

48.  However  erroneous  a  charge  of  the  court  may  be,  if  it  redounds 
to  the  benefit  of  the  accused  he  can  not  be  heard  to  complain.    Id. 

49.  This  court  held  in  Sublett's  case,  23  Texas  Court  of  Appeals,  809, 
that  the  local  option  law  as  adopted  in  Rockwall  county,  Texas,  in  Janu- 
ary, 1877,  was  absolutely  void,  because  it  was  adopted  at  an  election 
held  under  an  order  of  the  commissioners  court  of  said  Rockwall  county 
issued  at  a  meeting  of  said  court  subsequent  to  its  first  meeting  after 
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Hm  pctllttoa  l«r  tiieli  •leetioB  -w^b  fled  im  Mtd  eooH.  TtikooBirtetloii 
haTioff  be«a  had  for  a  yiolation  of  the  looai  opHoo  law  aa  adoplid  at 
•aid  alaotloB,  it  ia  an  absolute  nuUity.    WMsuSimie.^SI^. 

ie.  It  is  a  lettled  nile  in  tiiia  State  that  '^the  lepeal  «f  the  looal 
option  law  by  thcr  prescribed  mode,  pending  an  appeal  frcnn  a  osaTJetioo 
for  its  violation  while  in  foroe,  annuls  the  eonTictlon.*^  This  eonTiotion, 
under  this  rule,  would  be  a  nullity.    TcL 

51.  The  objeet  of  the  scire  facias  in  a  eriminal  ease  is  to  hrin^  the 
sureties  into  court  to  show  cause  why  judgment  should  not  be  stored 
against  them  upon  the  bond  already  forfeited,  and  it  is  not  essential  that 
the  writ  shall  embrace  the  prineipal  in  the  bond  Hutching$  «w  8tate^ 
242. 

62.  The  ruTes  which  regulate  and  control  the  amendment  of  a  eitatofn 
and  petition  in  a  civil  case  apply  to  a  scire  facias  case.  Moreovw*,  it 
is  essential  that  the  scire  facias,  in  cases  Uke  the  present,  should  show 
on  its  face,  either  by  original  or  amended  averment,  that  there  is,  in  faet» 
no  actual,  thoagh  there  may  be  an  apparent,  variance  in  the  names  of 
the  parties  to  the  bond.  The  trial  court  did  not  err  in  permitting  the 
scire  facias  to  be  amended  to  show  that  the  John  McCuHocIk  described 
therein  was  the  W.  J.  McCullock  who  signed  as  the  principal  in  the  for- 
feited bond.    Id. 

58.  It  is  not  a  sufficient  objection  to  the  proceedings  in  a  scire  facias 
ease  that  the  trial  court  permitted  such  an  amendment  of  the  scire  facias 
without  notice  io  the  principal  in  the  bond.  Note  the  opinion  for  the 
distinction  between  this  and  Collinses  case,  16  Texas  Ck>urt  of  Appeals, 
274.    Id. 

54.  It  is  a  well  settled  general  rule  that  final  judgments  upon  forfeited 
bail  bonds  can  not  be  rendered  at  the  criminal  terms  of  the  eounty 
courts.  But  see  the  opinion  in  eztenso  for  a  summary  of  the  legisla- 
tion which  is  held  to  operate  as  an  exception  to  the  rule  in  favor  d  the 
eriminal  county  court  of  Titus  county,  and  to  specially  confer  on  it  ja- 
risdiotion  to  render  final  judgments  upon  forfeited  bail  bonds.    Id, 

55.  The  indictment  charged  the  possession  and  ownership  of  the  al- 
leged stolen  horse  to  be  in  one  J.  0.  B,  The  proof  showed  that  the 
animal  was  taken  by  the  accused  from  a  place  at  which  one  Bull  had 
hoppled  it  by  direction  of  D.  H.  B..  who  had  borrowed  the  horse  from 
J.  C.  B.  Held,  that  the  proof  established  the  possession  in  D.  H.  B., 
and  that  the  variance  between  the  allegation  and  proof  on  the  issue  of 
possession  is  fatal  to  the  conviotion.    Conner  v.  State^  245. 

56.  The  proof  showed  that,  for  the  purpose  of  detecting  the  accu^^d 
in  the  very  act  of  theft,  the  horse  was  hoppled  with  the  expectation  aDd 
the  intent  that  defendant  would  take  him.  It  was  contended  by  ibe 
defense  that  the  proof  established  a  taking  with  the  consent  of  the 
owner.  Held,  that  the  position  is  without  merit,  as  the  owner  in  no  way 
suggested  the  theft  to  the  accused  nor  induced  him  to  commit  it.    Id. 

67.  Xeither  asportation  nor  actual  manual  possession  of  the  property 
is,  under  our  code,  essential  to  constitute  theft.    Id, 

68.  It  was  competent  for  the  accused  to  prove  that  the  deceased  had 
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no  probable  oftuse  to  charge  bim  with  felony,  and  did  not  beli^T*  the 
oharge  to  be  true  when  be  made  it,  but  sach  proof  ooold  not  be  made 
bjr  tke  statement  of  a  witness  that  he  investigated  the  oharge  of  felony 
*  made  by  the  deoeared  against  the  accused  and  discovered  no  evidence 
to  support  it,  sach  statement  being  merely  the  eondnsion  of  the  withdBS. 
Id. 

50.  The  defense  in  this  case  proposed  to  prove  the  declarations  of  T., 
the  co-conspirator  of  the  deceased,  made  sabeequent  to  the  homicide. 
Btldy  that  the  proposed  proof  was  properly  excluded,  it  being  but  hear- 
say, and  not  part  of  the  res  geets,  nor  admissible  under  the  rule  that  the 
declarations  of  one  conspirator,  pending  the  conspiracy,  are  admissible 
against  the  other.    Id. 

60.  The  ruling  of  the  trial  court  refusing  a  continuance  will  not  be  re- 
vised by  this  court  unless,  in  addition  to  its  other  requisites,  the  appli- 
cation shows  the  retevancy  and  materiality  of  the  absent  testimony. 
Brooks  V.  State,  274. 

61*  Proof  of  deadly  threats  made  by  the  deceaped  against  the  accused, 
and  that  the  deceased  was  a  violent  and  dangerous  character,  and  that 
the  threats  and  the  character  of  the  decea<;ed  were  known  to  the  accused 
at  the  time  of  the  homicide,  can  aiford  no  justification  for  homicide 
without  proof  that,  at  the  time  of  the  homicide,  the  deceased  did  some 
act  indicating  a  present  inteotion  to  kill  the  aoouFed  or  do  him  serious 
bodily  harm.  Neither  the  evidence  adduced  on  the  trial  nor  that  fore- 
shadowed in  the  application  for  continuance  laid  a  predicate  fot  proof 
of  threats  in  this  case;  wherefore  a  continuance  was  properly  refused.  Id, 

6S.  Attempt  to  rape,  as  that  offense  is  defined  by  article  585  of  the  Pe- 
lud  Code,  is  an  offense  distinct  from  rape  or  assault  with  intent  to  rape, 
and  comprehends  elements  different  from  those  which  combine  to  con- 
stitute either  of  those  offenses.    Melton  v.  State,  284. 

68.  The  indictment  in  this  case  charged,  in  the  first  count,  an  assault 
with  intent  to  commit  rape,  and  in  the  second  count  an  attempt  to 
eommit  rape.  The  State  elected  to  prosecute  ux>on  the  second  count, 
and  the  conviction  was  had  under  that  count.  One  of  the  grounds  relied 
upon  in  the  motion  to  quash  the  second  count  wa6  that  there  can  be  no 
conviction  for  attempt  to  rape  except  on  a  trial  for  the  specific  offense  of 
rape.  Held  that  the  motion  to  quash  was  properly  overruled,  an  attempt 
to  rape  being  a  substantive  offense  for  which  an  indictment  may  be 
found  and  a  conviction  had.    Id, 

64.  Three  modes  only  are  prescribed  by  statute  for  the  election,  selec- 
tion or  appointment  of  a  special  judge.  1.  If  the  regular  judge  fails  to 
appear  at  the  appointed  time  and  place  for  holding  bis  court,  an  election 
of  a  special  judge  for  the  term  shall  be  held  in  accordance  with  the  pro- 
visions of  articles  1094  to  1100  of  the  B^vised  Statutes.  2.  If  the  regular 
Judge  is,  from  any  cause,  disqualified  to  try  a  case,  the  parties  thereto 
may  select  a  special  judge  to  ti  y  the  case  by  a^i^reement.  8.  If  the  par-, 
ties  fail  to  agree,  the  district  judge  shall  certify  the  fact  to  the  governor, 
who  shall  appoint  a  special  judge  to  try  the  case.  In  either  event,  it  is 
required  that  the  person  elected,  selected  or  appointed  to  serve  as  special 
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judge  shall,  before  enterfn^  upon  his  duties,  take  the  oath  of  oflloa  re* 
qaired  by  the  ConstitntioQ;  and  the  mnnner  of  his  selectlcm  or  appoint^ 
ment  as  special  judge,  together  with  the  reason  therefor,  and  the  foct 
that  the  oath  of  office  was  administered  to  him,  *' shall  be  entered  upon 
the  minutes  of  the  court  as  part  of  the  record  in  the  cause;**  and  the 
same  must  appear  in  the  transcript  on  appeal.    Smith  v.  State^  290. 

65.  With  respect  to  the  selection  of  the  special  judge  to  try  this  owee, 
the  entry  in  the  transcript  reads  as  follows:  '*Hon.  J.  M.  Maxcy  wps 
selected  by  the  State  and  defendant,  and  was  sworn  to  try  the  case  of 
The  State  of  Texas  y.  Jordan  Smith,  No.  2668 ''  Held,  indefinite,  and 
insufficient,  in  that  it  does  not  show  the  adtnimstra'ion  to  the  special 
judge  of  the  constitutional  oath.  Note  the  opinion  for  the  dif^tinction 
between  this  and  Early^s  case,  9  Texas  Court  of  Appeals,  484.    Id, 

66.  The  indictment  in  this  case  charges  the  tlfeft  of  a  ''beef,  an  ani- 
mal of  the  cattle  kind.^  The  proof  shows  that  the  alleged  stolen  animal 
was  a  cow.  Held^  that  the  term  *'cow"  ts  embraced  in  the  term  "  beef,** 
and  that  there  is  no  variance  between  the  allegation  and  the  proof. 
Id. 

67.  Purchase  of  the  animal  was  the  defense  relied  upon  by  the  defend- 
ant in  this  case,  and  it  was  an  issue  raised  by  the  evidence.  It  was, 
therefore,  the  duty  of  the  trial  court,  however  improbable  the  evidence 
supporting  the  issue  may  have  appeared,  to  submit  the  issue  in  charge  to 
the  jury,  and  the  failure  to  do  so  was  material  error.    Id. 

68.  Change  of  venue  was  applied  for  by  the  accused  upon  an  affidavit 
setting  out  the  existence  of  such  prejudice  against  him  in  the  county 
of  the  forum  as  would  deprive  him  of  a  fair  triaL  This  aifidavit  was 
met  by  the  State  by  affidavit  impeaching  the  means  of  knowledge  of 
the  compurgators  oY  the  accused,  and  upon  this  issue  the  trial  court  per- 
mitted the  State  to  call  a  witness  and  ask  him  ^*if  there  was  sufficient 
prejudice  against  the  accused  in  Tarrant  county  to  prevent  a  fair  tr  aL** 
The  defense  objected  to  the  question  as  not  pertinent  to  the  i«ue.  Heldy 
that  the  evidence  indicated  was  admissible  as  bearing  upon  the  means  of 
knowledge  of  the  compurgators,  and  the  objection  was  properly  over- 
ruled.   Henning  v.  State,  815. 

69.  Continuance  is  properly  refused  if,  in  view  of  the  evidence  on 
the  trial,  the  absent  testimony  as  disclosed  in  the  application  is  eitb« 
immaterial  or  is  probably  untrue.  Npte  the  statement  of  the  case  for 
such  testimony  set  forth  ip  an  application  for  a  continuance.    Id. 

70.  Bill  of  exceptions  reserved  to  the  overruling  of  a  challenge  to  a 
juror  for  cause,  is  not  complete,  nor  will  it  be  considered  by  this  court 
if  it  neither  shows  that  the  juror  served  on  the  jury,  nor  that  he  was 
challenged  peremptorily  by  the  accused,  and  that  an  objectionable  juror 
was  forced  upon  the  accused  .after  his  peremptory  challenges  were  ex- 
hausted.   Id, 

71.  The  evidence  presenting  only  the  conflicting  theories  of  murder  of 
the  first  degree  on  the  one  hand,  and  perfect  self  defense  on  the  other, 
the  trial  judge  correctly  confined  his  chcuye  to  those  two  issues,  and 
properly  refrained  from  charging  upon  mimier  of  the  second  .degree 
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•ad  mantlaafcbter.    See  the  gtatement  of  the  ca«e  for  eyidence  held 
ioiBoient  to  sapport  a  ooDYiotion  for  murder  of  the  first  degree.  Banning 

79.  The  proTidoQ  of  the  statute  (CodeCrim.  Proo.,  art.  712)  which  re- 
quires that  in  passing  upon  a  special  plea  (such  as  a  plea  of  former  con- 
viction) interposed  as  a  defense  to  a  prosecntion  for  crime,  the  verdict 
shall  specially  find  whether  the  plea  is  true  or  untrue,  is  mandatory, 
and  can  not  be  eluded  upon  the  ground  that  the  failure  of  the  verdict 
to  so  find  worked  no  prejudice  to  the  accused.    Burks  t>.  State,  826. 

78.  The  prosecution  in  this  case  was  for  attempting  to  pass  a  forged 
instmment  to  one  H.  The  evidence  adduced  upon  the  plea  of  former 
conviction  showed  that  the  instrument  described  in  the  two  indictments 
was  one  and  the  same,  but  that  the  other  attempt  was  to  pass  it  to 
another  person  than  H.,  at  a  different  time  and  place.  Held,  that  the 
transactions  were  different,  and  constituted  different  and  distinct  of- 
fenses; wherefore  a  conviction  for  the  one  oould  not  bar  a  prosecution 
for  the  other.    Id. 

74.  As  tending  to  establish  the  fraudulent  intent  of  the  accused  in 
the  transaction  for  which  he  was  on  trial,  it  was  competent  for  the  State 
to  prove  that,  at  a  different  time  and  place  on  the  same  day,  the  ac- 
cused attempted  to  pass  the  forged  instrument  to  a  different  person  than 
the  party  alleged  as  the  injured  person  in  the  indictment.  But'  the 
failure  of  the  charge  to  limit  and  circumscribe  the  purpose  and  object 
of  such  evidence  was  fundamental  error.    Id. 

75.  It  is  not  only  the  province,  but  it  is  the  duty  of  the  trial  judge 
to  construe  an  alleged  forged  instrument,  aud  to  instruct  the  jury  as  to 
its  legal  effect,  had  it  been  genuine.  In  this  case,  the  court  properly 
charged  that,  if  the  alleged  forged  instrument  Vere  genuine,  it  would 
create  a  pecuniary  obligation.    Id. 

76.  Objections  to  the  admission  in  evidence  in  this  .case  of  the  alleged 
forged  iubtrument  were  properly  overruled,  inasmuch  as  the  letter  S, 
belore  the  figures  |43.00,  imports  nothing,  is  no  part  of  the  said  instru- 
ment, and  constitutes  no  part  of  the  description  of  the  said  instrument. 
Id. 

77.  The  trial  court  did  not  err  in  admitting  in  evidence  the  declarations 
of  the  defendant  with  regard  to  the  transaction  involved  in  the  prosecu- 
tion, made  by  him  when  not  in  custody  nor  under  arrest.  Nor  was  it 
error  to  permit  the  State  to  prove  that  defendant  was  known  by  another 
name  than  that  he  assumed  in  the  county  of  the  forum.    Id. 

78.  To  constitute  an  assault  under  the  law  of  this  State  there  must 
be  the  use  of  some  unlawful  violence  upon  the  person  of  another,  with 
intent  to  injure  him  or  her,  or  some  threatening  gesture,  showing  in  itself 
or  by  words  accompanying  it  an  immediate  intention  to  commit  a  bat- 
tery.   Carroll  v.  State,  866. 

70.  Assault  to  rape  is  constituted  by  the  ezfstenoe  of  facts  which  bring 
the  offense  within  the  definition  of  an  a9f  ault,  coupled  with  an  intention 
to  commit  rape;  and  such  an  arsanlt  can  only  be  committed  by  means  of 
force  or  attempted  force.    Id. 

80.  Leading  questions  are  permissible,  even  on  direct  examination,  if 
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thm  witDMfi  appears  to  be  hostile  to  the  party  fnodaeiog  htm,  or  it  tA  the 
intereit  of  the  other  party,  or  on  willing  to  f^re  eTidenoe.  Note  the  opin- 
ion for  a  oa«e  in  which,  the  witness  coming  within  each  of  the  excep- 
tions to  the  general  role,  her  tesUmony  was  properly  admitted.  Navarro 
o.  8taU.  878. 

81.  Bills  of  exception,  unless  filed  during  the  term  or  within  ten  days 
after  the  expiration  of  the  term  of  the  lower  court,  will  not  be  consldmd 
by  this  court  on  appeal.    Stewart  t>.  State,  4ia 

82.  The  admission  in  evidence  of  the  order  changing  the  vmiue  was 
otherwise  material  error,  under  the  rales  that  ^^evidence,  to  be  admis- 
sible, must  relate  to  releyaot  facts  in  issue,^  and  that  **a  defendant  is 
enti£]ed  to  a  yerdict  on  competent  evidence,  and  the  admission,  over  his 
objection,  of  incompetent  evidence  which  might  iofluence  a  Jury  to  his 
prejudice,  requires  a  conviction  to  be  set  aside,  even  though  there  be 
sufficient  le'gal  evidence  to  sustain  it.^  Note  also  the  suggestion  of  this 
court,  that  the  error  of  admitting  the  order  changing  the  venue,  intensi- 
fied aj9  it  was  by  comment  of  prosecuting  counsel,  could  not  be  cured  by 
an  instruction  to  the  jury  to  ignore  the  chaoge  of  the  venue.  Sham- 
burger  V,  State,  483. 

88.  See  the  statement  of  the  case  in  Orman  v.  The  State,  23  Texas 
CSourt  of  Appeals,  604.  for  the  evidence  of  an  attom«>y  at  law,  Tield  not  to 
partake  of  the  nature  of  a  *' privileged  communicatiou,"  and  to  have 
been  properly  admitted.    Orman  v.  State,  405. 

84.  Tlie  proof  in  support  of  the  motion  tor  new  trial,  based  upon  the 
misconduct  of  a  juror,  failing  to  show  any  prejudice  to  the  rights  of  the 
accu.oed,  the  trial  court  did  not  abuse  its  diifcretK^n  by  refusing  the  new 
trial.  Note  the  animadversiou  of  this  court  upoo  the  repreheusible  con- 
duct of  a  press  reporter  in  eavesdropping  the  jury  while  eousidering 
their  verHct.  I^ote  also  this  courtV  disapproval  of  t ht*  language  used 
by  the  probecutin);  counsel  in  the  clo>ing  argument  for  tiie  State.     Id, 

85  It  is  a  settled  rule  of  practice  in  this  court  that  the  rs'U^^al  of  a 
COT  tinuance  will  not  be  revised  in  the  abseuce  of  a  bill  of  exceptions. 
QiUetand  v.  State,  524. 

86.  Bill  of  exception  taken  to  the  admission  of  evidence  should  clearly 
di^cloFe  the  nature  of  the  objection;  otherwise  it  is  not  entitled  to  be 
considered  by  this  court.  Objections  not  aflQrmativeiy  stated  in  a  proper 
bill  of  exceptions  are  to  be  treated  as  waived.    Id. 

87.  Flight  of  an  accused,  after  indictment  and  release  on  bail  or  re- 
cognizance, is  a  fact  whicli  luay  be  proved  for  the  State  by  showing  the 
forfeiture  of  the  bail  bond  or  recognizance.    Id, 

88.  The  refusal  of  the  i  rial  court  to  permit  counsel  to  read,  in  his  argu- 
ment to  the  jury,  the  opinion  of  this  court,  delivered  upon  the  hearing  <tf 
the  former  appeal  in  this  case.  Mas  not  error,    (htest  t?.  State^  580. 

89.  A  motion  in  arrest  of  judgment  is  available  upon  any  ground 
which  would  be  good  upon  exceptiuns  to  an  indictment  or  information 
for  any  substantial  defect  therein;  and  article  52S  of  the  Code  <^  Crimi- 
nal Procedure  enumerdtes  the  only  exceprious,  under  our  praotioa,  to  the 
substance  of  an  indictment.    The  failure  of  the  minutes  of  tb«  ooort 
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to  ihow  the  appoiDtnomit  of  the  foreman  of  the  ffrand  Jury,  or  that 
the  grand  jury  was  sworn,  does  not  oome  within  the  enumerated  de- 
ftets.    MeDaniel  f>.  State,  562. 

90.  The  statutes  of  this  Btate  provide  that  the  trial  Jury  shall  eom- 
manicate  with  the  court  through  the  foreman.  In  this  case  the  written 
inquiry  to  the  court  was  signed  by  a  member  of  the  Jury  other  than  the 
fbreman,  to  which  neither  the  Judge  nor  the  foreman  of  the  jory  ob- 
jected. Held^  that  such  proceeding  was  merely  irregular,  and  in  the  ab- 
sence of  apparent  injury  to  the  accused  was  wholly  immateriaL  WiUis 
4md  Boyd  v.  States  586. 

91.  In  response  to  an  inquiry  by  the  Jury,  the  trial  Judge  instructed 
them  that  the  burden  of  proving  their  special  plea  of  former  conviction 
rested  upon  the  defendants.    Held,  correct.    Id. 

92.  The  inculpatory  fact  relied  upon  in  this  case  was  the  recent  posses- 
sion of  the  alleged  stolen  property  by  the  defendant.  The  •question 
raised  by  the  proof  was  whether  or  not  the  facts  established  a  ease  of  re- 
cent possession.  In  failing  to  give  in  charge  to  the  Jury  proper  instruc- 
tions as  to  the  law  applicable  to  such  possession,  the  trial  court' erred. 
Id. 

99.  The  defendant  Willis  requested  the  court  to  specially  charge  the 
Jury  as  follows:  ^'Should  you  believe  from  the  evidence  that  defendant 
W.  K  Willis  simply  stayed,  or  went  home,  if  Boyd's  house  was  his  home, 
and  was  requested  to  assist  in  branding  said  cattle,  without  a  previous 
agreement  or  participation  in  the  offense  charged,  you  will  acquit  him.** 
Held,  that,  in  view  of  the  evidence  tending  to  support  this  defense, 
the  refusal  of  this  special  instruction  was  error.    Id, 

94.  Absence  of  one  of  defendant's  attorneys  from  the  oourt  when  the 
case  is  called  for  trial  will  not  entitle  him  to  a  continuance,  when  it  ap- 
pears that  he  is  represented  by  other  counsel  and  that  no  one  of  his 
rights  is  Jeopardized.    Stockholm  17.  State,  698. 

95.  At  a  former  term  of  the  trial  cdurt  the  defendant  was  tried  and 
0(mvicted  of  theft,  bat  upon  the  affidavit  of  his  co-defendant,  who  was 
separately  tried  and  acquitted,  he  was  awarded  a  new  trial.  Upon  this 
trial,  bis  co-defendant  having  departed  this  life,  the  defendant  offered  in 
evidence  the  affidavit  of  his  oo-defendant  upon  which  he  Kccurt'd  the  new 
triaL    Held,  that  the  proposed  evidence  was  properly  excluded.    Id. 

96.  The  trial  court  charged  the  Jury  as  follows:  **When  the  general 
reputation  of  a  witness  for  truth  and  veracity  in  the  community  in 
which  he  lives  has  been  attacked,  the  inquiry  must  be  confined  to  his 
general  reputation,  and  not  what  a  particular  individual  or  a  few  indi- 
viduals may  believe  concerning  him;  and  the  investigation  is  to  be  con- 
fined to  his  general  reputation  for  truth  and  veracity,  and  should  not 
extend  to  his  general  moral  character;  an|l  the  Jury  is  authorized  to  re- 
fuse to  credit  and  believe  any  witness  whose  reputation  has  been  so  at- 
tacked, or  you  may  credit  and  believe  him  as  you  see  fit  and  proper  and 
believe  to  be  proper  to  do  so.  Just  as  though  his  reputation  had  not  been 
so  attacked;  for,  as  before  told  you,  you  are  the  sole  and  exclusive  Judges 
of  the  credibility  of  each  and  aJl  of  the  witnesses  who  have  testified  be- 
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fore  you  in  the  case.^  ffeld^  in  view  of  the  eyidenoe  In  this  ease,  materia 
ally  erroneous.    Id. 

97.  On  a  trial  for  theft  the  State,  over  the  objection  of  the  accnsed, 
was  permitted  to  prove  that,  for  the  foor  or  five  years  prior  to  the  trial, 
the  accused  had  been  confined  in  the  penitentiary  for  felony.  Eeld^ 
that  the  proof  was  illegal  and  incompetent  Its  admission  was  enor  in 
the  first  place,  and  the  trial  oourt  fnrther  erred  in  overruling  the  motion 
of  the  accused  to  ezdnde  it  from  the  consideration  of  the  jory.  Otto- 
Jardo  V,  l^ate,  608. 

08.  District  Conrt  Rule  No.  57  provides,  with  regard  to  exceptions  to 
evidence,  that,  if  tbe  evidence  is  obviously  competent  and  admissible  as 
tending  to  prove  any  fact  put  in  issue  by  the  pleadings,  then  the  objec- 
tion must  assign  the  reason  upon  which  it  is  interposed.  Note  a  case  to 
which  the  rule  does  not  apply.    Id. 

99.  Under  the  rule  of  the  common  law,  and  under  the  statutory  law 
of  many  of  the  States  of  the  Federal  Union,  a  false  statement  under 
oath,  made  in  the  progress  of  a  judicial  proceeding,  can  not  be  as- 
signed as  perjury,  unless  the  tribunal  sitting  in  judgment  upon  the  pro- 
ceeding not  only  had  jurisdiction  of  the  matter,  but  when  its  juris- 
diction had  actually  attached.  But,  under  the  Constitution  and  tbe 
statutory  laws  of  this  State,  the  rule  is  more  comprehensive,  and  a  false 
statement  may  be  assigned  for  perjury  if  it  was  made  in  the  course  of  a 
Judicial  proceeding  before  a  court  of  competent  jurisdiction  over  the 
subject  matter  of  the  proceeding,  although  its  jurisdiction  had  not 
actually  attached.  See  the  opinions,  both  on  the  original  hearing  and 
on  the  motion  tpr  rehearing,  for  an  elaborate  discussion  of  the  principles 
underlying  the  rule  *  Anderson  v.  State,  705. 

100.  The  perjury  assigned  in  this  case,  was  the  alleged  false  testi- 
mony given  by  the  accused  upon  the  trial,  in  a  Justice^s  court,  of  one 
Green  Wright,  upon  a  charge  of  carrying  a  pistoL  The  prosecution 
against  Wright  was  based  upon  a  compl&int  and  inrormation,  the 
former  of  which  is  required  by  law  to  be  verified  by  the  oath  of  some 
credible  perron.  Evidence  was  introduced  upon  this  trial  which  tended 
strongly  to  show  that  the  complaint  under  which  the  prosecution  of 
Wright  was  had  was  not  sworn  to;  and  upon  the  theory  that,  if  the 
complaint  was  not  sworn  to,  the  jurisdiction  of  the  justice  of  the  peace 
had  not  attached  in  the  Wright  case,  a  false  statement  by  accused  in  that 
proceeding  was  not  assignable  as  perjury,  the  accused  asked  the  trial 
conrt  to  charge  the  jury  that,  if  they  had  a  reasonable  doubt  that  the 
complaint  was  sworn  to,  they  should  acquit  Held  that,  under  the  rule 
first  announced,  the  trial  court  did  not  err  in  refusing  the  special  charge. 
Id. 

101.  A  eonviction  for  perjury,  to  be  legally  obtained,  must  be  had  up<m 
tbe  testimony  of  at  least  two  credible  witnesses,  or  that  of  one  credible 
witness  stroagly  corroborated  by  other  evidence.  See  tht^  statement  of 
the  case  for  evidence  which,  though  conflicting,  is  A^Zc^  sufficient  to  suj^ 
port  the  conviction  for  perjury.    Id. 
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TRACnCE  IN  THB  COURT  OF  APPSAIfi. 
Bee  Habbas  Corpus,  1. 

1.  The  penalty  assessed  by  the  verdiot  in  this  ease  -was  a  fine  of  twenty 
dollars,  but  the  same,  by  inadverteDce,  is  recited  in  the  Jadgment  aa 
twenty-five  dollars.  This  eourt  reforms  the  jadgment  to  oonform  to  the 
verdict  of  the  jury.    Bobinson  v,  SUUe^  4. 

2.  The  role  obtains  in  this  State  that  '^whenever  there  is  reason  to 
apprehend  that  injury  may  have  resulted  to  the  defendant,  espeoially 
in  a  case  of  felony,  from  a  failure  to  observe  directions  given  the  court  by 
the  Legislature,  the  judgment  of  conviction  will  be  reversed*^  Holsey  «• 
iSto^e,  35. 

8.  In  the  absence  of  a  statement  of  facts  and  bills  of  exception,  this 
court  is  called  upon  to  revie^  the  record  on  appeal  only  with  referenoe 
to  tbe  sufficiency  of  the  indictment  and  the  oorreotness  of  the  charge  of 
the  court.    Banks  v.  Btate^  659. 

PREDICATE. 

See  the  statement  of  the  case  for  evidence  held  sufficient  as  a  predicate 
for  the  admission  of  *the  written  testimony  of  an  absent  witness.  Farker 
v.State^  61. 

PRESUMPTIONS. 
Bee  Charqs  of  thb  Court,  4Bb 
Thsft,  49. 

PRINCIPAL  OFFENDERS. 
Bee  EviDBKCR,  82. 

In  order  to  constitute  the. accused  a  principal  in  the  crime  of  theft,, 
it  devolves  upon  the  State  to  establish  his  complicity  in  the  original 
taking.  In  view  of  the  evidence  in  this  case,  and  of  the  refusal  of  a 
.  charge  based  upon  it,  the  failure  of  the  trial  court  to  apply  this  doc- 
trine to  the  case,  in  sb  far  as  it  concerned  the  defendant  Lindly,  was 
error.    Collins  and  Idndly  t>.  Btate^  141. 

PRIVILEGED  COMMUNICATIONS. 
Bee  EviDENCB,  02. 

PRIVILEGE  OP  COUNSEL. 
,  Bee  Practicb,  18. 

1.  Violent  language  used  in  argument  by  the  prosecuting  eoonsel,  if 
the  same  was  called  forth  and  demanded  by  remarks  of  counsel  for  the 
defense,  can  not  be  held  to  constitute  such  an  abuse  of  the  privilege  of 
argument  as  will  vitiate  a  oonviction.     WiUiams  t>.  State,  82. 

2.  Note  the  opinion  for  the  substance  of  an  argument  by  proseouting^ 
counsel,  held  to  be  an  abase  of  the  privilege  of  oounseL  TiUery  v.  Btate^ 
251. 

8.  The  proof  in  support  of  a  motion  for  new  trial,  based  upon  the^ 
misconduct  of  a  juror,  failing  to  show  any  prejudice  to  the  rights  of  th» 
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PRIVILEGE  OP  COVl^QEXr^ixmtinued, 

aeouBed,  the  trial  court  did  cot  abase  its  disoretioti  by  refadnsr  tbe  new 
trial  Note  the  animadversion  of  this  court  upon  the  reprehensible  con- 
duct of  a  press  reporter  in  eavesdropping  the  Jury  while  considering 
their  verdict.  Note  also  this  court's  disapproval  of  the  language  nsed 
by  the  prosecuting  counsel  in  the  dosing  argument  for  the  State.  Or- 
man  v,  8tate,  495. 

PXJRCHA6B. 
See  THsrr,  28. 

B. 

RAPB. 
Bee  Assault  to  Rapb. 
Attempt  to  EUpb. 

1.  The  first  count  in  ih»  indictment  in  this  case  charged  a  rape  npon 
a  female  over  the  age  of  ten  years,  and  the  second  count  charged  a  ttLpe 
upon  a  female  under  the  age  of  ten  years.  tJncler  preponderating  proof 
of  consent  ami  non-penetration,  but  conflicting  proof  as  to  the  age  of 
the  female,  the  trial  court  charged  the  jury  as  follows:  *'But  if  you 
believe  from  the  evidence  that  there  was  not  such  penetration;  but  that 
defendant  made  an  assault  upon  Hattie  Gray,  not  with  intent  to  commit 
rape  upon  her,  but  with  intent  to  have  sexual  intercourse  with  her,  with 
her  consent,  then  you  will  find  the  defendant  guilty  of  an  aggravated 
assault,"  etc.  Held,  abstractly  correct,  but,  -in  view  of  the  evidause, 
erroneous  in  that  it  did  not  direct  an  acquittal  if  the  jury  believed  from 
the  evidence  that  the  female  consented  to  the  sexual  act,  and  was  over 
the  age  of  ten  years.    Taylor  v.  State,  299. 

2.  Upon  the  issues  of  rape  and  consent  the  triaf  court  charged  the 
Jury  as  follows:  ^'If  you  believe  from  the  evidence  that  the  defendant 
did,  as  charged,  have  carnal  knowledge  of  the  said  Hattie  Gray,  but 
have  a  reasonable  doubt  whether  such  carnal  knowledge  was  ob- 
tained with  her  consent,  the  defendant  should  be  acquitted  unless  you 
believe  beyond  a  reasonable  doubt  that  Hattie  Gray  was  under  ten  years 
of  age;  in  which  event  consent  ihakes  no  difference.**  Held,  that  the 
charge,  in  view  of  the  evidence  which  clearly  disproved  carnal  knowl- 
edge, was  erroneous  because  it  rested  the  defendant's  right  to  acquittal 
upon  a  hypothesis  eliminated  by  the  proof.    Id, 

8.  The  charge  is  otherwise  erroneous  in  that,  under  the  proot  it 
failed  to  instruct  the  jury  in  substance,  that  defendant  should  be  ac- 
quitted of  assault  to  rape  or  aggravated  assault  if  the  female  was  not 
under  the  age  of  ten  years  and  consented  to  the  act  of  the  defendant  LL 

RECEIVING  STOLEN  PROPERTY. 

Eeceiving  stolen  property  knowing  it  to  be  stolen  is,  under  tiie  law 
of  tlii'^  State,  a  separate  and  distinct  offense  from  theft,  and  a  party  in- 
di'^'od  for  theft  can  not,  under  that  indictment,  be  convicted  of  receiving 
►tolen  property,  knowing  it  to  be  stolen.    Gray  v.  State,  Gil. 
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SSPBALED  LAWS. 

It  It  •  Httl^d  9Qk  Id  this  8t«to  tbftt  'the  ffp«id«f  tha  tovd  •ptta^ 
llKW  tagr  the  preiorfbed  mod*,  pendiog  an  appeal  from  a  oonirioltQft  for  it^ 
fiolatimi  while  in  foroe,  annuls  the  conviction."  Thia  ooaTlolioA,  nmdes 
thif  rale  la  annuity.    WeOi  v.  8taU,  fm 

VOLES  OF  THE  DISTRICT  OOTJBT, 

Dlstriot  ClOnrt  Rule  No.  67  proyidei,  with  regard  to  ezo^ttoBa  ta  evl- 
denoe,  that,  if  the  evidenee  is  obvionaly  competent  and  admissible  aa 
tending  to  prove  any  fact  put  in  issue  by  the  pleadings,  then  the  okjee- 
tion  must  assign  the  reason  opon  which  it  is  interposed,  |(ote  a  case  ta 
which  the  rule  does  not  apply.    Quasar  do  v.  SUte^  608. 


••SALOONS.'' 
6$e  Liquor  TsLAwwn 

SCIRE  FACIAS. 

1.  The  object  of  the  scire  facias  in  a  criminal  ease  is  to  bring  the  sure* 
ties  into  court  to  show  cau^e  why  judgment  should  not  be  entered 
BgaiDSt  them  upon  the  bond  already  forfeited,  and  it  is  not  essential  that 
the  writ  shall  embrace  the  principiEd  in  the  bond.  EiUchinffe  v,  8Uit€, 
948. 

2l  The  rules  which  regulate,  and  control  the  amendment  of  a  citation 
and  petition  in  a  civil  case  apply  to  a  scire  facias  cara  Moreover,  it  is 
essential  that  the  scire  facias,  in  cases  like  the  present,  should  show  on 
its  face,  either  by  original  or  amended  averment,  that  there  is,  in  feet, 
no  actual,  though  there  may  be  an  apparent,  variance  in  the  names  of 
the  parties  to  the  bond.  The  trial  court  did  not  err  in  permittiog  the 
scire  facias  to  be  amended  to  show  that  the  John  McCuHocIl  described 
therein  was  the  W.  J.  McCullock  who  signed  as  the  principal  in  the  for. 
felted  bond.    Id. 

8.  It  is  not  a  sufBeient  objection  to  the  proceedings  in  a  scire  f^ias 
aase  that  the  trial  court  permitted  such  an  amendment  of  the  scire  facias 
without  notice  to  the  principal  in  the  bond.  Note  the  opinion  for  the 
distiAction  between  this  and  CoUins's  case,  16  Texas  Court  of  Appeals, 
1874.   Jd, 

4.  It  is  a  well  settled  general  rule  that  final  judgments  upon  forfeited 
bail  bonds  can  not  be  rendered  at  the  criminal  terms  of  the  connty 
courts.  But  see  the  opinion  in  extenso  for  a  summary  of  the  legislation 
which  is  held  to  operate  as  an  exception  to  the  rule  in  favor  of  the  crim- 
inal county  court  of  Titus  county,  and  to  speloially  confer  on  it  jorisdlo* 
tion  to  render  final  judgments  upon  forfeited  bail  bonds.    Id. 

SELF  DEFENSK 
Bee  Charob  of  tbm  Coxtrt,  29,  62,  78. 

1.  See  the  opinion  and  the  statement  of  the  case  for  evidence  on  a 
piurder  trial,  which,  while  it  did  not  demand  a  charge  upon  the  law  of 
|Mlf  defense,  was  of  such  character  as  to  demand  a  charge  upon  the  law 
pt  manslaughter.    Arrellano  v.  State,  48. 
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BBLF  DEFENSE— continued. 

2.  See  the  statement  of  the  case  for  evidenoe  Tield  not  to  raise  the 
issue  of  self  defense,  and  to  be  safBoient  to  support  a  conviction  for  mur- 
der in  the  second  dcRree.    Melton  v.  State,  47. 

8.  It  is  a  well  settled  principle  of  law  that  if  one  willingly  enters 
into  a  deadly  conflict,  or  provokes  the  contest,  or  produces  the  occasion, 
in  order  to  have  a  pretext  for  killing  bis  adversary  or  doing  him  great 
bodily  harm,  the  killiog  will  be  murder,  no  matter  to  what  extremity  he 
may  hare  been  reduced  in  the  confli<^t.  Note  the  opinion  for  a  state  of 
proof  in  a  murder  case  to  which  the  rule  applies,  eliminating  the  issue 
of  self  defense.     Allen  t>.  State,  216. 

4.  The  evidenoe  on  a  murder  trial  disclosed  that  fbr  a  period  long  an- 
terior to  the  homicide  the  deceased  was  at  enmity  with  the  accused;  that 
he  had  repeatedly,  without  apparent,  probable  or  reasonable  cause, 
charged  the  accused  with  a  felony;  that  he  had  threatened  to  kill  the 
accused;  that  he  had  conspired  with  one  T.  to  kiU  the  accused,  and  that, 
at  the  time  of  the  homicide,  he  was  acting  together  with  T.  in  pursu- 
acce  and  furtherance  of  said  conspiracy;  that  he  and  T.  made  an  on- 
•uccessful  attempt  on  the  night  before  the  homicide  to  induce  other 
parties  to  co-operate  with  them  in  the  murder  of  the  accused  on  that 
night,  of  which  effort  on  the  part  of  the  deceased  and  T.  the  accused, 
on  the  same  night,  was  informed;  that  on  the  next  morning,  immedi- 
ately after  a  conference  with  T.,  the  deceased,  armed  with  a  pistol,  ao- 
eoeted  the  accused  and  again  charged  him  with  the  felony;  that  the 
accused  thereupon  demanded  that  the  charge  be  retracted  by  the  de- 
ceased, when  the  deceased  placed  his  right  hand  to  his  right  side  (where 
his  pistol  was  afterward  found),  and  the  accused  flred  the  fatal  shot 
Held,  that  the  evidence  fairly  raised  the  issue  of  self  defense,  and  author- 
ized the  court  to  charge  the  Jury  upon  that  issue;  but  that,  as  there  was 
'no  evidenoe  tending  to  show  that  the  accused  bad  forfeited  his  right  of 
eelf  defense  by  seeking  and  provoking  the  difficulty,  the  charge  upon 
that  issue  %as  not  authorized  by  the  proof,  was  prejudicial  to  the  ae- 
oused,  and  was,  therefore,  erroneous.     TiUery  o.  State,  251. 

6.  The  rule  prescribing  the  extent  to  which  a  person  in  emergency  is 
authorized  to  act  upon  appearances  of  danger  is  as  follows:  If,  from  the 
standpoint  of  the  slayer,  it  reasonably  appeared  to  him,  from  the  cir 
cumstances  of  the  case,  that  the  danger  existed,  and  he  acted  under  the 
reasonable  belief  that  it  did  exist,  he  was  justified  in  defending  against 
it  to  the  same  extent,  and  under  the  same  rules,  as  if  the  danger  had 
been  real.  The  charge  in  this  case  was  erroneous,  in  that  it  limited  such 
right  of  the  accused  to  his  Tionest  ^eZt'^that  he  was  in  danger,  and  er- 
roneously made  this  idea  protuinent  by  reiteration.    Id, 

0.  The  charge  of  the  court  is  otherwise  erroneous  in  that  the  instruc- 
tion relating  to  the  threats  uttered  by  the  deceased  against  the  accused 
is  disconnected  from  that  portion  of  the  charge  which  relates  to  self  de- 
fense, whereas  it  should  have  formed  a  part  of  the  instruction  on  the  law 
of  self  defense,  and  should  have  been  given  in  immediate  connection 
-with  that  issue.    Id, 

7.  See  the  opinion  and  the  statement  of  the  case  for  evidence  on  a 
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SELF  DEFENSE— con^tnt^(f. 

murder  trial  Tield  not  to  raise  the  issue  either  of*  maDslanghter  or  of  self 
defense;  wh<»refore  the  trial  court  properly  refused  to  instruct  the  jury 
upon  those  questions.     Brooks  v,  State^  274;  Thumm  v.  State,  667. 

8.  The  doctrine  of  self  defense,  which  applies  to  a  defensive  and 
not  an  offensive  act,  and  which  is  limited  to  necessity,  and  can  not 
exceed  the  bounds  of  mere  defense  and  prevention,  will  not  avail  a 
siayer  who,  by  his  own  wrongful  act,  brought  about  the  affray  or  pro- 
duced the  necessity  for  taking  the  life  of  the  person  slain,  in  order  to 
protect  his  own  life.  In  other  words,  if  a  person  voluntarily  engages  in 
a  combat,  knowing  that  it  will  or  may  result  in  death,  or  some  serious 
bodily  injury  that  may  produce  the  death  of  his  adversary  or  himself,  he 
can  not  claim  that  he  acted  in  self  defense.  Note  a  state  of  case  to  which 
the  rule  applies.  Note  also  that  the  evidence  does  not  present  the  doc- 
trine of  imperfect  self  defense.    Thumm  v.  State,  667. 

SPECIAL  JUDGE. 

1.  Three  modes  only  are  prescribed  by  statute  for  the  election,  selec- 
tion or  appointment  of  a  special  judge.  1.  If  the  regular  judge  fails  to 
appear  at  the  appointed  time  and  place  for  holding  his  court,  an  election 
of  a  special  judge  for  the  term  shall  be  held  in  accordance  with  the  pro- 
visions of  articles  1094  to  1100  of  the  Revised  Statutes.  2.  If  the  regular 
judge  is,  from  any  cause,  disqualified  to  try  a  case,  the  parties  thereto 
may  select  a  special  judge  to  try  the  case  by  agreement.  8.  If  the  par- 
ties fail  to  agree,  the  district  judge  shall  certify  the  fact  to  the  Governor, 
who  shall  appoint  a  bpecial  judge  to  try  the  case.  In  either  event,  it  is 
required  that  the  pei  son  elected,  selected  or  appointed  to  serve  as  spe- 
cial judge  shall,  before  entering  upon  his  duties,  take  the  oath  of  office 
required  by  the  Constitution;  and  the  manner  of  his  selection  or  ap- 
pointment as  special  jadge,  together  with  the  reason  therefor  and  the 
fact  that  the  oath  of  office  was  administered  to  him,  ''shall  be  entered 
upon  the  minutes  of  the  court  as  part  of  the  record  in  the  cause;^  and 
the  same  must  appear  in  the  transcript  on  appeal    Smith  v.  State,  290. 

2.  With  respect  to  the  selection  of  the  special  judge  to  try  this  case, 
the  entry  in  the  transcript  reads  as  follows:  ''Hon.  J.  M.  Maxoy  was 
selected  by  the  State  and  defendant,  and  was  sw<»ii  to  try  the  case  of 
The  State  of  Texas  v.  Jordan  Smith,  No.  2668.*^  Held,  indefinite  and 
insufficient,  in  that  it  does  not  show  the  administration  to  the  special 
judge  of  the  constitutional  oath.  Note  the  opinion  for  the  distinction 
between  this  and  Early's  case,  9  Texas  Court  of  Appeals,  48^    IcL 

SPECIAL  PLEA 
See  FoRMSB  Acquittal  and  Conyiction,  7* 

STATEMENT  OP  FACTS. 
See  Practice  is  Court  of  Afpbals,  S, 

STATUTES  CONSTRUED. 
see  intbrprktation  of  the  codbs, 
Murder,  26. 
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BURBTIBS. 
5m  Sonui  Pagxai,  1 4 

SURPRISE. 
SmP&acticb,  17. 

WlTirX88,9L 

SWINDLlNe. 

1.  An  indietment  for  iwindUnf  by  Mm  i>ret«iie  Bboiild  podtiTely 
and  clearly  aver  the  oommiasion  of  the  acts  by  the  aocused.  If  a  writ- 
ten instmment  enters  into  the  offense  as  matter  of  indaoement,  the  said 
Instrament  should  be  ^t  out,  as  in  forgery.  See  the  statement  of  the 
ease  for  an  indictment  field  insolficient  to  charge  'the  offense  of  swindling 
by  false  pretense;  wherefore  the  motion  in  arrest  of  Jadgmeni  should 
have  prevailed.    Jhoyer  v,  Btate^  182. 

2.  Indictment  charged  the  offense  of  swindling  by  means  of  a  promis- 
sory note,  which,  though  he  knew  it  to  be  neither  valid  nor  genuine,  the 
accused  represented  to  be  good,  valid  uid  genuine.  The  indictment  sets 
out  the  note  in  ItCBC  verha^  and  upon  its  face  it  appears  to  be  a  valid  obli- 
gation. The  indictment,  however,  fails  to  allege  the  facts  which  render 
the  note  invalid  and  worthless.  Exception  to  the  indictment  and  a 
motion  in  arrest  of  judgment  based  upon  this  omission  were  overruled. 
Held^  that  the  exception  and  the  motion  in  arrest  were  well  taken,  and 
should  have  prevailed.    WUUv.StaU.^fiO, 

8.  See  the  statement  of  the  case  for  evidence  held  to  have  been  im- 
properly admitted  in  «  trial  for  swindliog,  inasmuch  as  it  was  both  hear- 
say and  immaterial  to  any  issae  in  the  case.  But,  had  the  same  been 
admissible  as  bearing  upon  the  question  of  intent,  the  charge  of  the  court 
would  be  deficient  in  failing  to  limit  it  to  that  issue.    Moody  t>.  Staie^  458. 

4.  See  the  statement  of  the  case  for  the  evidence  of  the  witness  Hu- 
len,  held^  though,  remote,  to  have  been  properly  admitted  aa  bearinn^ 
upon  the  issue  of  intent.    Id, 

T. 

THEFT. 
5es  Oharox  of  thb  Court.  IS,  73. 

1.  Possession  of  stolen  property  by  the  accused,  however  recent  t^at 
possession  may  be,  if  explained  and  accounted  for,  and  shown  by  the 
evidence  to  be  lawful,  will  afford  against  the  accused  no  legal  presump- 
tion of  guilt  of  theft  See  the  opinion  for  the  substance  of  evidence 
hsld  insufficient  to  support  a  conviction  for  the  theft  of  a  mare.  Bean 
V.  State,  11. 

2.  The  conviction  in  this  case  was  for  burglary.  It  was  had  under 
an  indictment  which  charged  conjointly  the  offenses  of  burglary  and 
theft.  The  sllegations  were  that  defendant  did  burglariously  enter  the 
house  with  the  Intent  to  cOmmit  theft,  and  that  he  did  commit  theft 
of  certain  personal  property.  The  indictment  proceeded  to  allege,  not 
the  elements  of  the  theft  which  it  charged  he  intended  to  commit,  but 
the  elements  of  the  theft  which  he  did  commit.    The  contention  of  the 
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appellant  is  that  the  indictment  is  insufficient  to  support  the  conviction 
for  burglary,  becsni'e  it  failed  to  allege  the  elements  of  the  intended 
theft  Held,  that,  alleging  the  elements  of  the  theft  actually  com- 
mitted, the  iDdictmert  is  sufficient  to  support  the  conviction  for  bur- 
glary.    Williams  v.  mate,  69. 

8.  If  the  purpose  of  the  pleader  had  been  merely  to  charge  a  bur- 
glary with  intent  to  commit  an  offense,  and  not  to  charge  bur>?]ary  and 
the  actual  commission  of  the  offense,  then  the  indictment  would  be  insuf- 
ficient unless  it  alleged  the  elements  of  the  intended  offense.'   Id. 

4  The  rule  ip,  that  if  burglary  and  theft  be  charged  in  the  same 
count,  and  the  party  charged  be  convicted,  the  theft  will  be  included  in 
the  burglary,  and  no  judgment  can  be  rendered  /or  the  theft.  In  such 
case,  however,  the  conviction  for  burglary  will  bar  a  subsequent  prose 
cution  for  the  theft.    Id, 

5.  * 'Actual  care,  control  and  management^'  of  the  alleged  stolen  prop- 
erty is,  under  our  statute  definiog  theft,  such  possession  as  wifl  support 
an  allegation  of  possession.    Tinney  v.  State,  112. 

6.  The  indictment  in  this  case  alleged  both  the  ownership  and  posses- 
sion in  D.  The  proof  showed  that,  though  the  animal  belonged  to  D., 
one  H.  found  it  on  his  premises,  took  it  up,  and  staked  and  fed  it  on  his 
premises,  and  proclaimed  his  intention  to  estray  it.  But,  before  H.  could 
complete  the  estrayal  of  the  said  animal,  it  was  stolen  from  the  stake  on 
his  premises.  Held,  that  the  proof  shows  that  H,  had  the  **care,  cou- 
trol  and  management"  of  the  horse,  which  constituted  possession;  and 
therefore  the  variance  between  the  allegation  and  proof  of  possession  is 
fatal  to  the  conviction.    Id, 

7.  The  indictment  alleges  both  the  ownership  and  pos«es9ion  of  the 
alleged  stolen  animal  to  have  been  in  one  W.  The  evid(>nce  shows  con- 
clusively that,  when  taken,  the  animal  was  under  the  care,  management 
and  control  of  one  F.,  who  held  it  for  W.  Held,  that  the  variance  be- 
tween the  allegation  and  proof  of  possession  is  fatal  to  the  conviction. 
Alexander  v.  State,  126. 

8.  While  the  statute  makes  a  recorded  brand  admissible  as  evidence 
of  ownership,  the  statute  does  not  make  it  prima  facie  proof  of  owner- 
ship, and  it  can  be  considered  only  as  any  other  evidcLce  before  the 
jury  could  be  considered.  To  have  given  a  requested  charge  upun  the 
effect  of  such  evidence  would,  therefore,  have  been  to  give  a  charge  upon 
the  weight  of  evidence,  which  the  trial  court  pioperly  refused  to  do. 
Id. 

9.  Evidence  held  insufficient  to  support  a  conviction  for  theft.  Ho- 
mero  v.  State,  180. 

10.  See  the  statement  of  the  case  for  evidence  held  to  support  the 
conviction  for  theft  of  the  defendant  Collins,  but  insufficient  to  support 
the  conviction  of  Lindly,  his  co-defendant.  Collins  and  Lindly  v.  State, 
141. 

11.  Information  or  indictment  for  theft  of  the  property  of  a  corpora- 
tion must  not  only  describe  the  corporation  by  its  correct  corporate 
name,  but  should  allege  that  it  was  a  corporation.    Allegation  that  the 

62 


Digitized  by 


Google 


ai8  M  Tbzas  Ooubt  of  Appbali. 


ladn. 


TUEFT— continued. 

**Ma  P.  Rvftv  Company*^  was  the  owner  of  the  nfokn  {yroptrtjwffl  not 
ioffica.  S«e  the  opioion  in  extenso  for  »  dieoasslon  of  the  qnesttoa,  and 
for  the  sabst&nee  of  an  information  Jield  hunffloient  to  charge  the 
offend  of  theft.    WhUe  v.  State,  231. 

18.  Felonious  intent  is  the  essential  ingredient  of  theft,  and,  to  ocm- 
aftitate  tliat  offenee.  the  taking  ninst,  in  the  first  instance,  have  heen 
fraadnlent,  and  if  the  possession  be  obtained  lawfully,  no  subsequent  ap- 
propriation, however  fraudulent  the  intent,  will  tufnoe  to  constitute  the 
taking  theft,  unless  such  lawful  possession  was  obtained  by  means  of 
falie  pret<>xt,  or  with  the  fraudul^it  intent,  at  the  very  time  of  the  tak- 
ing, to  deprive  the  owner  of  the  value  of  the  property  and  appropriate 
the  same  to  the  use  and  benefit  of  the  taker.  See  the  opinion  for  a  re- 
quested charge,  which,  harmonizing  with  this  doctrine,  was,  in  view  of 
the  facts  in  proof,  erroneously  refused.    Guest  v.  State,  235. 

18.  Note  a  ease  in  which  the  trial  court  should  have  given  in  charge 
to  the  jury  the  established  doctrine,  that,  *'in  cases  where  there  is  evi- 
dence from  which  the  jury  might  infer  that  the  taking  was  not  fraudn- 
kot,  it  is  the  right  of  the  defendant  to  have  them  dearly  instmeted  aa 
to  the  distinction  between  trespass  and  theft"    Id. 

14.  The  indictment  charged  the  possession  and  ownership  of  the  al- 
leged stolen  horse  to  be  in  one  J.  C.  B,  The  proof  showed  that  the 
aninud  was  taken  by  the  accused  from  a  place  at  which  one  Bull  had 
hoppled  it  by  direction  of  D.  H.  B..  who  had  borrowed  the  horse  from 
J.  C.  B.  Held,  that  the  proof  established  the  possession  in  D.  H.  B., 
and  that  the  variance  between  the  allegation  and  proof  on  the  issue  of 
possession  is  fatal  to  the  conviction.    Conner  9.  State,  245. 

16.  The  proof  showed  that,  for  the  purpose  of  detecting  the  accused 
in  the  very  act  of  theft,  the  horse  was  hoppled  with  the  expectatfon  and 
the  intent  that  defendant  would  takd  hinu  It  was  contended  by  th« 
defense  that  the  proof  established  a  taking  with  the  consent  of  the 
owner.  Seid,  ^bat  the  positioQ  is  without  merit,  as  the  owner  in  no  way 
suggested  the  theft  to  the  accused  nor  induced  him  to  commit  it.    Id, 

l%k  Neither  asportation  nor  actual  maaual  possession  of  the  property 
is  essential  to  constitute  theft    Id. 

17.  The  indictment  in  thie  case  charges  the  theft  of  a  ^'beef,  an  ani- 
mal of  the  cattle  kind."  The  proof  shows  that  the  alleged  Btokai  animal 
was  a  cow.  Held,  that  the  term  *'oow"  is  embraced  in  the  term  •'* beef,^ 
and  that  there  is  no  varianoe  between  the  allegation  and  the  prooiL 
Smith  f>.  StaU,  290. 

la  Purchase  of  the  animal  was  the  defense  relied  upon  by  tbe  defend- 
ant in  this  case,  and  it  was  an  issue  raised  by  the  evidence.  It  was» 
therefore,  the  duty  of  the  trial  court,  however  improhable  the  evidence 
supporting  the  issue  may  have  appeared,  to  submit  the  issue  inoharge  to 
the  jury,  and  the  failure  to  do  so  was  material  error.    Id, 

19.  While  a  recorded  brand  is  evidence  of  ownership,  it  and  the 
brand  found  upon  the  animal  must  correspond  and  be  identical,  and  it 
must  appear  on  the  part  of  the  animal  indicated  in  the  reoord,  or  the 
discrepancy  in  this  regard  most  be  satisfactorily  explained  hy  the  evi- 
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dttiM.  S6»  the  opinion  for  e^ideBoo  Jield  to  Aom  that  the  brand  found 
«pon  the  animal  was  different  from  the  brand  set  out  in  the  reedrd,  and, 
therefore,  beinc^  the  anlj  evidenee  on  the  issue  of  ownership,  and  not 
•uffioient  upon  that  issue,  is  insui&oient  to  support  the  convietion.  Myera 
V.  State,  834. 

90.  See  the  opinion  and  the  statement  of  the  caee  for  eyidenoe  held 
to  have  been  improperly  excluded,  because,  under  the  facts  in  this  ease, 
it  tended  to  support  an  issue  of  identity  of  the  animal.    Id. 

21.  The  evidence  in  this  ease  tending  to  support  the  defense  that  the 
aoeused  killed  the  alleged  stolen  animal  by  direction  of  his  employer,  the 
eharge  of  the  court  was  erroneous  in  not  instmcting  the  jury  that  if 
they  believed  that  the  aecused  took  the  said  animal  by  direction  of  his 
•employer,  for  the  use  and  benefit  of  his  employer,  believing  at  the  time 
that  his  said  employer  owned  or  had  a  ri^rht  to  appropriate  the  animal, 
then  the  aecased  would  not  be  Kuiity  of  theft,  because  of  the  absence  of 
the  fraudulent  intent.    Id. 

23.  See  the  statement  of  the  case  for  evidenoe  held  insufficient  to  sup- 
port a  conviction  for  theft,  becaase  iupulficient  to  support  the  allegation 
of  ownership  of  the  alleged  stolen  animal.    Id. 

28.  Purohaee  of  the  animal  was  the  defense  interposed  to  the  prosecu- 
tion for  the  theft  of  the  same,  and,  the  defendant  having  produced  evi- 
dence tending  to  establish  that  defense,  he  was  entitled  to  an  affirmative 
ehai^e  instructing  the  jury  to  the  effect  that  if  they  believed  from  the 
evidence  that  the  defendant  purchased  the  animal,  or  if,  from  the  evi- 
denoe as  to  the  purchase,  they  entertained  a  reasonable  doubt  that  he 
stole  the  animal,  they  must  acquit  him  of  the  charge  of  theft.  The  re- 
fusal of  a  special  ohtagB  embodying  the  rule  as  stated  was  errcw.  JRoy  v. 
State,  869 

24.  The  proseeuting  witness  having  testified  on  his  direct  examination 
that  he  found  his  stolen  sheep  in  the  xxMsesion  of  one  D.,  and  that  D. 
at  first  agreed  to  surrender  the  animals,  but  subsequently  refused  to  do 
so,  was  asked  <m  his  cross  examination  if  D.,  when  he  refused  to  surren- 
der the  sheep,  did  not  assign  as  his  reason  for  so  doing  that  he  had  pur- 
ehased  them.  This  question  and  the  answer  thereto  were  exehided  as 
hearsay.  Held:  That  tfte  ruling  was  error,  the  question  and  the  answer 
being  legitimate  under  the  rule  that  when  '"part  of  a  conversation  is 
given  in  evidence  by  one  party,  the  whole  on  the  same  subjeot  may  be 
inquired  into  by  the  other.**    Stockman  v.  State,  887. 

25.  The  questions  and  answer  should  also  have  been  admitted  under 
the  rule  that  ^'when  an  act  is  done  to  which  it  is  necessary  or  important 
to  ascribe  a  character,  motive  or  object,  what  was  said  by  the  actor  at 
the  time,  from  which  the  charsoter.  motive  or  cause  may  be  collected,  is 
part  of  the  res  gest»~verbal  acts— and  may  be  given  in  evidence,  whether 
the  actor  be  or  be  not  a  party  to  the  suit."    Id. 

26.  With  respect  to  the  presumption  arising  from  the  possession  of  re- 
eently  stolen  property,  the  trial  court  charged  the  jury  as' follows:  **If 
a  person  is  found  in  po86e<«ion  of  property  recently  stolen/ and  if  the  cir- 
eumstancet  are  such  as  call  upon  him  for  an  explanation,  and  he  fails  to 
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give  any  explaDatiom  of  each  poflsession,  then  these  facts  would  aothorize 
his  oonTiction,  if  a  presumption  of  g^nilt  has  arisen  in  the  minds  of  th« 
jary  from  snch  faots.^  Held  erroneous,  as  being  a  charge  upon  tb* 
weight  of  evidence.  See  the  opinion  in  extenso  for  the  correct  rale  npon 
the  subject     Id, 

27.  Possession  of  stolen  property,  whether  recent  or  remote,  is  a  cir- 
cumstance admissible  in  evidence,  to  be  considered  by  the  jury  in  con- 
nection with  the  other  proof  in  the  case.  But  to  warrant  the  inference 
of  guilt  from  the  possession  alone,  the  possession  must  be  a  personal  one; 
must  be  recent  and  unexplained,  and  must  involve  a  distinct  and  con- 
scious assertion  of  claim  by  the  possessor.  Note  the  opinion  for  a  state 
of  proof  to  which  this  rule  applies;  wherefore,  in  refusing  a  special  charge 
in  harmony  with  the  principle,  the  trial  court  erred.  Moreno  v.  State,  40U 

28.  But  note  that,  in  this  case,  even  had  the  charge  been  given,  the 
evidence  would  not  support  a  conviction,  because  recent  possession 
alone,  without  an  opportunity  to  explain,  will  not  authorize  a  verdict  of 
guilty.  Had  the  special  charge  been  given,  the  evidence  would  still  have 
demanded  the  award  of  a  new  trial.    Id, 

29.  See  the  opinion  in  extenso  for  a  summary  of  the  inculpatory  proof 
in  this  case  held  insufficient  to  support  a  conviction  for  theft  of  oatttle. 
Id. 

80.  The  factum  probandum  of  theft,  as  that  offense  is  defined  by  our 
statute,  IS  the  taking  of  the  property.  If  the  taking,  being  the  main 
fact  in  issue,  is  not  directly  attested  by  an  eye  witness,  but  is  proved  as  a 
matter  of  inference  from  other  facts  in  evidence,  the  case  rests  wholly 
upon  circumstantial  evidence,  and  the  failure  of  the  trial  court  to  g^ve 
in  charge  to  the  jury  the  law  of  circumstantial  evidence  is  material 
error.    Crowell  v,  State,  404. 

81.  The  corpus  delicti  of  theft  can  not  be  established  by  the  uncorrob- 
orated testimony  of  an  accomplice,  but  upon  that  issue  the  accomplice 
must  be  corroborated  by  other  evidence  tending  to  show  the  commission 
of  the  offense,  and  the  defendant's  connection  with  the  commission  of  the 
tame.  It  will  not  suffice  to  corroborate  such  testimony  only  to  the  extent 
of  connecting  the  defendant  with  the  commission  of  an  act  alleged  to  be 
an  offense.  In  this  case  the  ownership  of  an  animal  alleged  in  the  in- 
dictment was  proved  only  by  the  uncorroborated  testimony  of  the  ac- 
complice. Held,  ini^ufficient  on  the  issue  of  ownership,  and,  therefore, 
insufficient  to  support  the  conviction.    Id, 

82.  See  the  statement  of  the  case  for  a  charge  of  the  court  upon  ac- 
complice testimony  held  erroneous,  because  it  applies  the  law  too 
broadly  to  the  facts  of  the  case,  and  does  not,  as  it  should,  require  the 
corroboration  of  the  accomplice  to  be  as  to  facts  tending  to  show  the 
commission  of  an  offense,  and  the  defendant's  connection  with  such 
commission.    Id, 

33.  The  charge  in  this  case  is  otherwise  erroneous  in  that  it 'instructs 
the  jury  that  the  killing  of  the  animal  constituted  the  offense,  whereas, 
the  taking  (if  any)  of  the  animal  constituted  the  offense.  Moreover,  the 
facts  demanded  that  the  charge  should  submit  to  the  jury  whether  the 
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witness  M.  was  an  aooomplioe,  and  in  omitting  to  do  so,  and  in  refusing 
the  defendant's  requested  instmotion  upon  the  subject,  the  trial  court 
eired.   Id. 

84.  A  brand,  although  recorded  after  the  commission  of  the  offense, 
is  admissible  in  evidence,  but  is  not  sufficient  to  prove  ownership.    Id, 

85.  A '  *road  brand,''  as  distinguished  from  a  **range  brand,''  is  a  brand 
required  by  statute  to  be  placed  upon  eattle  before  being  removed  from 
the  county  in  which  they  are  gathered  to  market  outside  of  the  State, 
which  brand'  must  be  recorded  in  the  county  from  which  the  cattle  are 
to  be  driven,  and  before  their  removal  from  such  county.  The  brand 
introduced  in  evidence  in  this  case  was  the  *'road  brand"  of  the  alleged 
owner  which  was  recorded  after  the  cattle  were  driven  from  the  county 
where  gathered,  And  after  the  commission  of  the  offense.  Held,  that  the 
«aid  brand  was  inadmissible  to  prove  ownership,  and  should  have  been 
excluded.    Id. 

86.  As  tending  to' establish  identity  )n  developing  the  res  gestie,  or  to 
prove  guilt  by  circomstances  connected  with  the  theft,  or  to  ^how  the 
intent  of  the  accused  with  respect  to  ihe  property  described  in  the  in- 
dictment, it  is  competent  for  the  State  to  prove  the  theft  by  defendant, 
of  other  property  at  the  same  time  and  place  of  the  theft  in  question, 
but  it  is  not  competent  to  prove  a  distinct  theft  committed  by  defendant 
at  another  time  and  place.  See  the  statement  of  the  case  for  evidence 
of  distinct  thefts  held  to  have  been  erroneously  admitted.  Williams  v, 
BtaU,  412. 

87.  See  the  statement  of  the  case  for  evidence  held  iosufflcient  to 
identify  the  animal  traced  to  the  possession  of  the  accused  as  the  alleged 
stolen  animal  described  in  the  indictment,  and,  therefore,  insufficient  to 
support  the  conviction  for  theft.    Stewart  d.  State^  418. 

88.  See  the  statement  of  the  case  for  evidence  upon  a  trial  for  theft 
held  to  be  inadmissible,  because  hearsay.    Gentry  v.  State,  478. 

89.  Charge  of  the  court  instructed  the  jury  to  ''find  the  defendant 
^^Ityif  he  aid  Homer  Smith  were  acting  together  fraudulently,  and 
the  horses  were  taken  by  either  of  them."  Held,  erroneous.  The  charge 
should  have  bren  to  the  effect  that,  to  constitute  the  defendant  a  prin- 
<3ipal  in  the  theft,  he  must  have  taken  the  horses  himself,  or  must  have 
meted  together  with  Homer  Smith  in  committing  the  theft,  knowing  at 
the  time  the  fraudulent  intent  of  said  Smith,  and,  if  not  present  with 
Smith  at  the  time  of  the  commission  of  the  theft  by  said  Smith,  must 
have  been  acting  with  him  at  the  very  time  of  the  commission  of  said 
theft  in  pursnalbce  of  a  common  design  existing  between  them  to  com- 
mit the  theft.    Id. 

40.  It  devolves  upon  the  State,  in  a  prosecution  for  theft,  to  prove  the 
name  of  the  owner  of  the  alleged  stolen  property  as  it  is  alleged  in  the 
indictment.  The  given  name  may  be  alleged  by  initials;  and,  though  a 
-variance  between  the  middle  initial  as  allesred  and  as  proved  will  be 
immaterial,  a  variance  as  to  the  first  initial  letter  of  the  given  name  will 
be  fatal,  unless  it  be  proved  that  the  owner  was  known  as  well  by  the 
name  alleged  as  by  the  name  proved.    The  indictment  alleged  the  name 


Digitized  by 


Google 


it  TtZA«  Ooxms!  ov  Ajpwumsul 


THEFT— continued. 

of  the^miM*  in  this  caw  to  be  N.  J.  8.,  and  the  proof  showed  the  name 
te  be  If .  J.  8.    The  trial  eoart  charged,  in  rabetanoe,  that  if  the  Jory 
believed  M.  J.  8.  to  be  the  person  named  in  the  indictment  as  N.  J.  8. 
the  proof  of  ownenhip  would  be  sufficient.    Held,  erroneous.     WUlis  v, 
StaU,  487. 

41.  To  constitute  theft  the  taking  of  the  property  mast  have  been 
wrongful,  unless  the  possession  of  the  property  was  obtained  by  some 
false  pretext,  or  the  taking  was  accompanied  by  the  Intent  to  deprive 
the  owner  of  the  value  of  the  property.  Conversion  by  the  accused  of 
property  lawfully  obtained  is  not  sufQcient  to  establish  the  fraudulent 
intent  at  the  time  of  the  takiog.  See  the  opinioo  in  exteuso  for  the  sub- 
stauoe  of  evidence  Tield  iosufflcient  to  support  a  oonviction  for  horse 
theft    Stokeley  v.  State,  609. 

48.  It  is  a  general  rule  of  evidence  that  the  acts  or  declarations  of  & 
conspirator  will  not  be  admitted  in  evidence  against  his  co-^ospirator 
unless  they  were  done  or  made  pending  the  conspiracy,  and  were  in 
furtherance  of  the  common  design.  See  the  opinion  in  eztenso  on  tho 
question,  and  for,  a  cafte  in  which  the  declarations  of  a  eo-conspirato 
were,  under  the  rule  announced,  improperly  admitted  against  the  ao- 
eufied.    Cortez  t).  State,  511. 

43.  Though  under  an  indictment  charging  theft  of  cattle  in  the  usual 
form,  a  conviction  may  be  had  either  for  the  theft  defined  in  article  749 
of  the  Penal  Code  or  for  the  misdemeanor  of  driving  cattle  from  their 
accustomed  range  as  defined  in  article  767  of  the  Penal  Code,  the  verdict, 
to  be  sufficient,  mnst  show  with  reasonable  certainty  of  which  offense, 
the  the  felony  or  misdemeanor,  the  accused  was  found  guilty.  Gfueft  n. 
State,  580. 

48.  When  the  indir^tment  charges  an  offense  which  includes  other 
offenses,  and  all  the  offenses  covered  by  the  indictment  are  submitted  to 
the  jury  by  the  charge  of  the  court,  a  general  verdict  of  guilty,  assess* 
ing  a  penalty  applicable  to  either  of  the  offenses,  is  uncertain,  and  will 
not  support  a  judgment.  The  rule  is  that  ^*when  a  verdict  is  so  defective 
and  uncertain  that  the  court  can  not  know  for  what  offense  to  pass 
Judgment,  it  should  be  set  af^de.^^  The  indictment  in  this  case  charged 
the  accused  with  the  felony  of  cattle  theft,  and  also  wiUi  the  misde- 
meanor of  driving  cattle  from  their  accustomed  range.  The  verdiot 
found  the  defendant  ''guilty  as  charged  in  the  indictment,^  and  assessed 
the  penalty  applicable  as  well  to  the  misdemeanor  as  to  the  theft  de- 
fined in  the  said  article  749  of  the  Penal  Code,  and  the  court  adjudged 
the  conviction  to  be  for  the  felony.  Held^  that  the  verdict  was  illegal  in 
failing  to  designate  the  ofi^ense  of  which  the  jury  found  the  accused  guil- 
ty, and  does  not  authorize  the  judgment  The  verdiot  should  not  have 
been  reoeived,  but,  having  been  received,  the  trial  oourt  should  bavo 
awarded  a  new  trial    Id. 

44.  Whnn,  as  in  this  case,  the  evidence  on  a  trial  f6r  theft  tends  to 
■how  a  Tcrfontary  return  of  the  stolen  property  by  the  aeoosed  to  the 
owner,  within  a  reasonable  time,  and  before  proeeootioD  has  been  insti- 
tuted, it  devolves  upo^  the  trial  oourt  to  charge  the  jury  upon  the  law 
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appttcabie  to  iaoh  defgnte.  See  the  statement  of  the  oese  in  Quest  ▼. 
The  Btate,  ante,  pa^^  296,  for  evidence  Tield  to  raise  tbe  issue  of  a  Yolun* 
taiy  return  of  the  alleged  stolen  property,  within  the  statutory  mean* 
ing  of  that  def^uia    Id. 

46.  See  the  statement  of  the  ease  in  Guest  v.  The  State,  ante,  page  286, 
for  a  state  of  proof  un^ier  -which  thB  trial  court  should  have  instructed 
ih%  jury  with  reference  to  tbe  law  applicable  to  a  defendant's  explana- 
tion of  his  possession  of  stolen  property,  msde  when  his  possession  was 
first  challenged.  In  refusing  the  sfiecial  charge  upon  the  subject  re- 
quested by  the  accused,  the  trial  court  erred.    Id, 

46.  See  the  statement  of  tbe  case  in  Quest  v.  The  State,  ante,  page 
886,  for  evidence  Ttield  insufficient  to  support  a  conyiction  for  cattle  theft, 
inasmuch  as  it  does  not  establish  the  fraudulent  intent.    Id. 

47.  However  improbable  may  be  the  evidence  in  support  of  a  defense, 
it  is  ^e  duty  of  the  trial  court  to  submit  the  issue  to  tbe  jury  under 
proper  instructions.  A  defense  Witney's  in  this  case  testified  that  he  was 
preeent  and  witnessed  tbe  defendant's  purchase  of  tbe  alleged  stolen  an- 
imal Held,  that  in  failing  to  submit  the  question  of  a  purchase  d^  non 
to  tbe  jury,  the  charge  of  the  court  was  erroneous.  McDaniel  d.  State, 
662. 

48.  Pos^^ession  of  recently  stolen  property  is  not  positive  evidence  of 
flieft  At  most,  it  is  but  a  circnui stance  tending  to  establish  theft.  A 
oase,  therefore,  depending  alone  upon  the  possession  of  recently  stolen 
property  is  a  case  resting  alone  upon  circumstantial  evidence,  and  in 
such  case  the  omission  of  the  trial  court  to  charge  the  jury  upon  the  law 
of  circumstantial  evidence  is  material  error.  Note  the  opinion  for  a  state 
of  proof  to  which  tbe  rule  applies.    Boyd  v.  State,  670. 

49.  The  general  rule  obtains  that  if  a  party,  in  whose  exclusive  posses- 
sion property  recently  stolen  is  found,  fails  reasonably  to  account  for  his 
possession  when  called  upon  to  explain,  or  when  the  facts  are  such  as  to 
require  of  him  an  explanation,  th  -  presumption  of  guilt  arising  from  re- 
cent loss  and  possession  will  warrant  a  conviction  without  further  proof. 
In  such  case,  however,  it  is  for  the  jury,  under  proper  instructions,  to 
determine  the  question  of  recent  possession;  and  they  should  be  expli- 
citly charged  that,  unless  they  found  such  possession  was  recenl,  they 
would  iiidul^e  no  presumption  of  defendant's  guilt  because  of  his  being 
fouud  in  possession  of  the  property.  Tbe  failure  of  the  trial  court,  und(  r 
the  proof  in  this  case,  to  charge  the  jury  upon  this  doctrine,  and  its  re- 
refusal  to  giVe  the  special  instruction  upon  the  same,  was  matenai 
error.    Id, 

60.  In  order  to  warrant  a  conviction  for  theft,  it  devolves  upon  the 
State  to  show  by  affirmative  proof  the  defendant's  participatiuu  in  or 
connection  with  the  original  taking  of  tbe  property.  If  the  proof  merely 
eonnects  the  defendant  with  the  property  subsequent  to  its  actual  taking, 
it  will  not  authorize  a  conviction  for  theft,  however  manifest  it  may 
make  his  guilt  of  another  offense.  See  the  opinion  for  a  statement  of 
the  rule  on  the  doctrine.    Id, 

6L    Upon  the  proof  in  this  case,  which  failed  to  show  the  defendant's 
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oonneotion  with  the  original  taking  of  the  stolen  property,  bat  traded  to 
establit'h  bis  sabflequent  oonneotion  with  the  8ame,  with  the  knowledge 
that  it  wa«  stolen,  the  defense  reqtiested  the  trial  oonrt  to  eharge  the 
jury  as  follows:  "Before  the  jury  can  convict  the  defendant,  they  mufic 
believe  beyond  a  reasonable  doubt  that  he  is  guilty  of  the  original  fraod- 
ulent  taking,  and  any  subsequent  connection  after  the  taking  would 
not  be  theft,  either  in  good  or  bad  faith;  and,  if  the  Jury  believe  the 
defendant  purchased  the  cow  from  Mixon,  or  any  other  party,  after  th« 
fraudulent  taking,  either  in  good  or  bad  faith,  he  is  not  guilty  of  theft."^ 
Held^  that  under  the  rule  announced,  and  under  the  proof  stated,  til* 
refusal  of  the  requested  charge  was  error.    Id. 

52.  Accomplice  testimony,  to  be  sufficient,  must  be  corroborated  by 
other  evidence,  showing  not  merely  the  commission  of  theoiffense  charged, 
but  that  the  defendant  committed  or  participated  in  its  commission. 
Moreover,  to  be  snflBcient,  such  corroboration  must  inclade  the  material 
or  main  issue  on  the  trial;  the  main  issue  in  this  case  being  the  original 
taking  of  the  stolen  property.  See  the  statement  of  the  case  for  *  charge 
of  the  court  upon  the  subject,  held  insufficient.    Id. 

53.  Upon  a  trial  for  theft—poi-session  of  the  stolen  property  being 
the  inculpatory  fact — the  State  was  correctly  permitted  to  prove  the  de- 
fendant's contemporaneous  possession  of  other  stolen  animals  than  that 
described  in  the  indictment;  such  proof  being  admissible  upon  the  ques- 
tion of  identity  in  developing  the  res  gestse,  or  to  prove  by  the  cirenm- 
stances  the  theft  on  trial,  or  the  intent  of  the  accused  with  respect  to 
the  animal  named  iu  the  indictment.  But,  in  failing  to  limit  such  proof 
to  such  purpose,  the  chaige  was  materially  defective.  WilUs  v.  UtaUy 
584. 

54.  An  esFential  element  of  the  crime  of  theft  is  that  the  property  was 
taken  by  the  accused  with  intent  to  appropriate  the  ^ame  to  his  own 
use  and  benefit.  In  the  general  charge  in  this  ca-e.  thl^  el*>ment.  in  the 
application  of  the  law  to  the  facts,  was  omitted.  Held:  That,  in  view  of 
the  proof  on  the  trial,  the  omission  was  error.    Id, 

55.  The  defense  requested  a  special  charge,  as  follows:  "If  Boyd 
bought  the  cow  from  Mixon,  whether  in  good  or  bad  faith,  and  defend- 
ant's connection  with  the  cow  was  only  to  aid  in  disposing  of  said  cow- 
in  other  words,  if  f^aid  cow  was  stolen  by  some  one  el>e  than  defendant, 
and  sold  to  Boyd — then  defendant's  subsequent  connection  witli  the  cow 
would  not  be  theft,  and,  if  you  so  find,  you  will  acquit  the  defendant.^ 
Held:  That,  in  view  of  the  evidence  on  the  trial,  the  refusal  of  the  spe- 
cial charge  was  error.    Id, 

56.  It  is  well  settled  in  thi^  State  that  the  stealing  of  difTerent  artidea 
of  property^  belonpring  to  dlflferenf  owners,  at  the  same  time  and  place, 
so  that  the  transaction  is  the  stmie,1s  but  one  offeiise,  and  the  accused 
can  not  be  convicted  on  separate  indictments  charging  different  parts 
of  one  transaction  as  in  each  a  dl^tinct  offense.  A  conviction  on  one  of 
the  indictments  bars  a  prosecution  on  the  other.  WUIU  and  Boyd  v. 
State,  586. 

57.  The  proof  on  the  trial  showed  that  the  defendants  had  been  eepa- 
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Mtely  convioted  for  the  theft  of  a  oow,  the  property  of  one  W.  The  ani- 
mal  involved  in  this  proteoution  was  alleged  to  be  the  property  of  one  0., 
and  was  found  in  the  possession  of  the  defendants  at  the  same  time  and 
place  and  under  the  same  eiroamstances  as  the  W.  cow.  It  showed,  alsu, 
that  when  last  seen,  before  being  found  in  the  defendants'  possession 
the  W.  cow  was  on  her  range  a  mile  and  a  half  west  of  the  town  of  A., 
and  that  the  G.  cow,  when  last  seen  before  she  was  found  in  the  possession 
of  the  defendants,  was  on  her  range  several  miles  southwest  from  the 
said  town  of  A.  XFoder  this  proof,  the  defendants  pleaded  in  bar  to  this 
prosecution  their  former  conviction  for  the  theft  of  W.'scow,  alleging 
the  taking  of  the  two  cows  to  be  but  one  transaction.  The  jury  found 
against  the  truth  of  the  special  plea,  ffeld,  that  the  flndinfi^  of  ^e  jury 
was  supported  by  the  proof,  and  was  correct.    Id. 

68.  Inasmuch  as  asportation  is  not  necessary  in  this  State  to  consti- 
tute theft,  and  inasmuch  as  the  marking  and  branding  of  an  animal 
ean  not  be  accomplished  without  an  actual  manual  possession  of  the 
same  by  the  person  so  doing,  an  illegal  marking  and  branding  of  an 
animal  for  the  purpose  of  appropriating  the  same  will  evidence  a  fraud- 
ulent taking.  But  note  the  opinion  for  a  state  of  proof  which  would 
more  properly  support  an  indictment  for  defacing  or  altering  brands,  as 
that  offense  is  defined  by  article  760  of  the  Penal  Oode.  Coward  v.  State, 
990. 

50.  The  indictment  charged  the  appellant  with  the  theft  of  **one  head 
of  neat  cattla''  The  proof  shows  that  the  cow  of  the  alleged  owner,  with 
her  original  ear  marks  changed  into  the  ear  marks  of  the  appellant,  was 
found  in  the  pen  of  the  appellant,  the  appellant  and  another  being  pres* 
eat.  To  the  owner's  claim  of  property,  the  appellant  asserted  no  coun- 
ter daim,  nor  did  he  offer  any  explanation  of  his  possession,  but  helped 
to  turn  the  cow  out  of  the  pen.  Afterwards;  a  yearling,  the  offspring  of 
the  oow,  was  found  upon  the  range,  both  the  brand  and  the  ear  marks  of 
the  owner  of  the  cow,  originally  upon  it,  having  been  changed  to  the 
brand  and  earmarks  of  the  appellant  ffeld^  that  the  proof  should  have 
been  made  to  designate  which  of  the  animals  was  referred  to  in  the  in- 
dictment, and  the  charge  of  the  court  should  have  limited  the  evidence 
respecting  the  other  animal  to  the  legitimate  purpose  for  which  it  was 
'  received.  For  the  same  reason,— that  it  does  not  identify  the  animal  re- 
fersed  to  in  the  indictment,— the  evidence  is  insulBoient  to  support  the 
judgment  of  conviction.    Id. 

60.  The  charge  of  the  court  was  otherwise  erroneous  inasmuch  as,  al- 
though the  proof  established  an  unexplained  possession  of  property  re- 
eently  stolen,  it  failed  to  instruct  the  jury  upon  the  law  applicable  to 
that  phase  of  the  case.    Id. 

61.  Bee  the  statement  of  the  case  for  evidence  on  a  trial  for  horse  theft, 
whieh,  being  wholly  circumstantial,  is  Tield  to  have  demanded  from  the 
trial  court  a  charge  upon  the  law  applicable  to  circumstantial  evidence. 
Fuller  V.  State,  596. 

68.  See  the  statement  of  the  case  for  evidence  on  a  trial  for  horse 
theft  which,  being  wholly  circumstantial,  is  held  to  have  demanded  of 
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the  trial  eottrt  a  cbftgge  upon  dronmgtjmtlfclgvid^ae^,    6K«^^»yI»  ••  AMi0^ 
008. 
68.    Bvidenoe  gnffieieDt  io  rapport  a  wmykitiion  for  thieft.   .BMin  f\ 

64.  The  indietment  alleged  the  ownenhip  of  the  proporiy  aMen 
to  be  in  Columbufl  C.  littlefield,  and  the  j^Mwf  diseioeed  that|  thoo^ 
his  proper  name  wae  Christopher  OolnmbiM  littlefiekl,  he  mm  neaallj 
known  af  ColombxLi  Littlefleld,  and  wae  often  addrewod  af  Ooliimhas  G. 
littlefield.  Held:  That,  if  the  proof  showed  that  he  wm  ae  well  known 
by  the  name  set  out  in  the  indictment  as  by  any  other,  a  eoiiYieiioB  oth- 
erwise regnlar  wonld  be  sustained.    Lott  f».  /State,  7S8b 

66L  If  the  possession  of  the  property  was  obtained  by  liie  defendant 
from  the  owner,  lawfully  and  in  good  faith,  its  sabseqoent  apfwopilaitlon 
by  the  d^endant  to  his  own  use,  withoat  the  ownei^  oooaent,  does  not 
ooDstitute  theft.    Id. 

67.  A  conviction  fat  embeezlement  can  not  be  obtained  on  an  indiet* 
ment  for  theft.    Id. 

THREATS. 
See  CHARes  of  thb  Goubt,  99* 

MURDBB,  19,  26. 

Proof  of  deadly  threats  made  by  the  deceased  against  the  aeeased* 
and  that  the  deceased  was  a  violent  and  daDgerons  oharaetor,  and  that 
the  threats  and  the  character  of  the  deceased  were  known  to  the  accused 
at  the  time  of  the  homicide,  can  afford  no  Justification  for  homicide 
without  proof  that,  at  the  time  of  the  homicide,  the  deceased  did  some 
act  indicating  a  present  intoition  to  kill  the  accused  or  do  him  serious 
bodily  harm.  Neither  the  evidence  adduced  on  the  trial  nor  that  fore- 
shadowed in  the  application  for  contiuuance  laid  a  iiredioate  for  proo^ 
of  threats  in  this  case;  wherefore  a  eontinnanoe  was  properly  refused. 
Brooks  V.  State,  274. 


TITUS  COUNTY. 
See  Jurisdiction,  9. 

TRANSPEEL 
See  iNDiCTMBirr,  8. 

XT. 

UTTERING  A  FORGBD  INSTBUiCfiNT. 
See  FoReBBY,  1« 
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4Em  BnouroB,  ts. 

InMoncBiTT,  10. 

Thxvt,  6,  li. 

The  iadlotment  alleges  both  the  ownership  jmd  iKMneeskm  of  the 
alleged  stoleii  animal  to  have  been  in  one  W.  The  evidenoe  shows  eon- 
elnsively  that,  when  taken,  the  animal  was  under  the  oare,  maDagement 
and  control  of  one  F.,  who  held  it  for  W.  ffeld,  that  the  variance  be- 
tween the  aUegation  and  proof  of  possession  is  fatal  to  the  oonTiotion. 
Alexander  v.  Btate^  126. 

VBNUB. 
See  GHAirex  ov  Ybnub,  ^ 

VERDICT. 

1.  Article  722  of  the  Code  of  Criminal  Proeednre,  which  provide 
that  *^when  the  defendant  U  acquitted  on  the  ground  of  insanity,  the 
jury  shall  so  state  in  their  verdict,^  is  merely  directory;  and  though 
its  substaoce  should  be  charged  by  the  trial  court  in  idl  cases  IutoIy. 
ing  the  issue  of  insanity,  still  the  omission  to  so  charge,  if  without 
i^parent  injury  to  the  accused,  Is  not  material  error.  MasaengcUe  v. 
State,  181. 

2.  Verdict  in  the  case  reads  as  follows:  **We,  the  jary,  find  the  de- 
fendant gnilty,  as  charged  in  the  indictment,  of  murder  in  the  first 
degree,  and  assess  his  punishment  at  life  time  in  the  pcDitentiary.**  ffeld:^ 
sufficient.    Carroll  d.  State,  818. 

8.  The  proTlsioD  of  the  statute  (Code  Crim.  Proc,  art  712)  which  re- 
quires that  in  passing  upon  a  special  plea  (such  as  a  plea  of  former  con- 
▼iction)  interposed  as  a  defense  to  a  prosecution  for  crime,  the  verdict 
shall  specially  find  whether  the  plea  is  true  or  uAtrue.  is  mandatory, 
and  can  not  be  eluded  upon  the  ground  that  the  failare  of  the  verdict 
to  so  find  worked  no  prejudice  to  the  accused.    Burks  v.  State,  828. 

4.  Though  under  an  Indictment  charging  the  theft  of  cattle  In  the 
usual  form,  a  conviction  may  be  had  either  for  the  theft  defined  in  arti- 
cle 748  of  the  Penal  Code  or  for  the  misdemeanor  of  driving  cattle  from 
their  aeeustomed  range  as  defined  in  article  767  of  the  Penal  Code,  the 
verdict,  to  be  suflBcient,  must  show  with  reasonable  certainty  of  which 
offense,  the  felony  or  the  misdemeanor,  the  accused  was  found  guilty 
eueH  9.  State,  580. 

5.  MHien  the  indictment  charges  an  offense  which  includes  other 
offenses,  and  all  the  offenses  oovered  by  the  indictment  are  submitted  to 
the  Jury  by  the  charge  of  the  court,  a  general  verdict  of  crnllty,  assess- 
ing a  penalty  applicable  to  either  of  the  offenses,  is  uncertain,  and  will 
not  support  a  Judgment.  The  rule  is  that  *^when  a  verdict  is  so  defective 
and  vneertain  that  the  court  can  not  know  for  what  offense  to  pass 
judgment,  it  should  be  set  aside.^  The  indictment  in  this  case  charged 
the  aooosed  with  the  felony  of  cattle  theft,  and  also  with  the  misdemeanor 
of  driving  eattie  from  their  accustomed  range.    l%e  verdict  found  the 


Digitized  by 


Google 


888  24  Tbxas  Coubt  of  Appbau. 


Index. 


VBRDICT—conWnttcd. 

defendant  '^guilty  as  charged  in  the  iadictment,''  and  asBeesed  the  pan 
alty  applicable  as  well  to  the  misdemeanor  as  to  the  theft  defined  in  the 
said  article  749  of  the  Penal  Code,  and  the  conrt  adjndged  the  oonviction 
to  be  for  the  felony.  Held,  that  the  verdict  was  illegal  in  failing  to 
designate  the  offense  of  which  the  jury  found  the  accused  guilty,  and 
does  not  authorize  the  judgment.  The  verdict  should  not  have  been 
received,  but,  having  been  received,  the  trial  court  should  have  awarded 
a  new  trial.    Id, 

6.  It  is  not  essential,  though  proper,  that  the  charge  of  the  court 
should  instruct  the  jury  in  the  forms  of  verdicts  which  may  be  rendered 
by  them;  but,  when  such  an  instruction  is  given,  it  should  embrace 
every  verdict  which  might  be  rendered  in  the  case.  Williams  v.  StaU^ 
687. 

VOLUNTARY  RETURN  OP  STOLEN  PROPERTY. 
See  Thsft«  44. 

W. 

WITNESS. 

1.  Article  755  of  the  Code  of  Criminal  Proeedure  provides  that  *HhB 
rule  that  the  party  introducing  a  witness  shall  not  attack  his  testimony 
is  so  far  modified  as  that  any  party,  when  facts  stated  by  the  witness 
are  injurious  to  his  cause,  may  attack  his  testimony  in  any  other  manner 
except  by  proving  the  bad  character  of  the  witness."  Reld^  that  before 
this  rule  can  be  applied,  the  witness  must  have  stated  some  fact  in  evi- 
dence which  was  injurious  to  the  cause  of  the  party  in  whoee  behalf  he 
was  called  to  testify;  and  it  is  not  enough  that  he  merely  made  a  state- 
ment different  from  that  which  the  party  had  reason  to  and  did  believe 
he  would  make.    Bennett  v.  State,  78. 

2.  The  rule  obtains  in  this  State  that  if  a  party  be  bona  fide  surprised 
at  unexpected  testimony  of  his  witness,  he  may  be  permitted  to  interro- 
gate his  witness  as  to  his  previous  declarations  inconsistent  with  his  tes- 
timony,~the  object  being  to  test  the  vritness^s  recollection,  and  to  enable 
him,  if  mistaken,  to  review  his  evidence.  Such  corrective  testimony  is  also 
admissible  to  explain  the  attitude  of  the  party  calling  the  witness;  but  if 
the  sole  object  of  the  proffered  testimony  be  to  discredit  the  witness,  it 
will  not  be  received.    Id, 

8.  While  a  full  pardon,  granted  by  competent  authority,  to  <me  who 
has  been  convicted  of  felony,  removes  the  legal  odium  from  such  perscm, 
and  qualifies  him  to  testify  as  a  witness  in  the  courts  of  this  State,. it 
4oes  not  remove  the  question  of  his  credibility  from  the  cons ideratlcm 
of  the  jury;  nor  will  it  operate  to  prevent  opposing  counsel  from  urging 
in  argument  that,  notwithstanding  such  pardon,  the  witness,  by  reason 
•of  his  conviction  for  felony,  is  entitled  to  no  credit.  The  trial  court  did 
not  err  in  refusing  to  restrain  the  Staters  counsel  in  such  argument.    JdL 

4  It  is  expressly  provided  by  statute  that  '^rsons  charged  as  prin- 
cipals, accomplices  or  accessaries,  whether  in  the  same  indictment  or 
different  indictments,  can  not  be  introduced  as  witnesses  for  one  an- 
other."   Gray  v.  State,  611. 


Digitized  by 


Google 


24  Texas  Ck>nBT  of  Appeals*  8S» 


Index. 


WLTNE&B-^eontinued. 

6.  On  his  trial  for  theft  of  lost  property,  the  defendant  offered  one 
Nanoy  Gray  as  a  witness  in  his  behalf.  The  State  objected  to  the  oom*< 
petency  of  the  proposed  witness  upon  the  ground  that  a  separate  Indict- 
ment  was  pending  against  her,  wherein  she  was  charged  with  receiviDGp 
and  concealing  the  stolen  property  for  the  theft  of  which  the  defendant 
was  on  trial.  The  objection  was  sustained  by  the  trial  oonrt.  The  evt- 
dcDce  disclosed  that  the  proposed  witness  was  the  mother  of  the  defend i 
ant.  In  view  of  the  mles  above  announced,  it  is  held  that,  inasmuch  as 
the  witness  was  not  charged  as  a  principal,  accomplice  or  accessary  in 
the  theft,  she  was  a  competent  witness,  and  the  trial  court  erred  in  hold- 
ing her  incompetent.    Id. 

WRITTEN  INSTRUMENTS, 

The  duty  of  determiniog  whether  or  not  a  written  eomposttion  is  tnde* 
cent  and  obscene  devolves  upon  the  conrt  and  not  upon  the  jury,  The 
composition  in  this  case,  as  set  out  in  the  indictment,  and  as  adduced  in 
evidence,  consisted  of  the  words,  **Ass  hole  work,**  ffeld^  that»  in  con- 
ptrulng  snoh  composition  to  be  obscene  and  indecent,  and  in  so  instruct- 
ing the  jnryi  the  trial  court  did  not  er»    JSmith  and  Coker  V,  State.  1. 
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